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XUNG DOT LOI ICH
TRONG HOAT DONG CONG VU

PGS.TS PO PUC MINH®

Tém tdt: Xung dot loi ich trong hoat dong cong vy la xung dot (mau thudn) giika loi ich riéng (cd nhan/nhém...) véi
loi ich chung/cong; trong dé, lgi ich cd nhin di nguwoc, cin tré va xdm hai lpi ich chung. Xung dét lgi ich tiém dn hanh vi
tham nhiing, vi vdy kiém sodt xung dot loi ich trong hoat dong cong vu dwoc xem la mot trong nhitng bién phdp cot 16i
trong phong chong tham nhiing, dong thoi 1o yéu ciu khdch quan ciia cong tdc qudn Iy nham duy tri, bdo ddm sw 6n dinh,
lanh manh xd hoi va phét trién hai hoa, bén virng.

Tir khéa: Xung dot loi ich, hoat ddng cong vu, kiém sodt xung dot loi ich.

Abstract: Conflict of interest in public service activities is a conflict (contradiction) between private interests
(individual/group...) and common/public interests; In which, personal interests go against, hinder and harm common interests.
Conflicts of interest are potential acts of corruption, so controlling conflicts of interest in public service activities is considered
one of the core measures in preventing corruption, as well as an objective requirement of management to maintain and ensure
stability, social health, harmonious and sustainable development.

Keywords: Conflict of interest, public service activities, conflict of interest control.

Khai niém céng vy, hoat dong

céng vu

Cong vu (public service) la thuat
ngl dugc xem xét danh gia tir nhiéu
goc do va duoc hiéu theo cac pham
virdng hep khac nhau: (i) Theo cach
hiéu chung nhét, cong vu la cac viéc
cong, thudc khu vuc cong twong
tng voi hé thong chinh tri. Nhitng
viéc nay duoc thiec hién vi loi ich
chung, loi ich cong dong, loi ich xa
hoi, lgi ich cua nha nuwéc. Cong vu
la thwc hanh nhiém vu cong phuc
vu nha nudc, phuc vu nhan dan; (ii)
Theo nghia hep va quan niém cta
nhiéu nudc trén thé giodi, cong vu 1a
cong vu nha nudc, la cac cong viéc
ctia nha nudc va cac hoat dong cua
cac co quan quyeén lwc nha nudc
(QLNN) gidéi han trong cac hoat
dong ctia nha nuwdc, gom: 1ap phap,
hanh phap, tu phép; (i) O pham vi
hep hon, cong vu la cac cong viéc
ctia bo may hanh phap ma khong
tinh dén cac hoat dong lap phap va
tu phap trong bd may nha nudc.

Ngoai ra, cing c6 mot s6 cach
hiéu khac vé cong vy, nhu: (i) Cong
vu la mot hé thong bao gom tat ca
hoat dong cua nhitng nguoi lao
dong mang tinh dan s trong cac co

quan nha nudc va dugc bd nhiém
dwa trén nang liec, khong phai dua
vao su lién két chinh tri (theo cach
hiéu nay, cong vu khong bao gom
cac hoat dong mang tinh quan sw);
(ii) Theo ttr dién Oxford, cong vu la
toan bo cac co quan cta chinh phu
khong ké luc lwong quan doi hodc
cong vu stt dung dé€ chi mét nhom
nguroi lam viéc trong cac co quan
nha nwdc (dan su); (iii) Cong vu la
hoat dong dem lai quyén loi chung
cho moi nguoi. Vi vay, cong vu
(thuat ngit) cing gan voi cac khai
niém dich vu cong, khu vuc cong,
hanh chinh cong; (iv) Cong vu la
mot loai lao ddng/hoat dong dac biét
thiec hién chitc nang quan ly nha
nudc, thi hanh luat phap st dung
hiéu qua nguon luc cong (cong san,
ngéan sach) nham dap ting muc tiéu
ctia nha nudc (chinh tri) da dé ra
trong giai doan phat trién'.

Trong xu hudng xa hoi hda ngay
cang gia tang hién nay, hoat dong
cong vu khong chi duoc thiee thi boi
cac co quan nha nuwdc, can bo/cong
chirc (CBCC) nha nuwdc ma con co sy
tham gia cta cac chu thé vé phia xa
hoi - la nhitng ¢4 nhan, td chuc, luc
Iwong khac dwoc nha nwéc trao

* Treong Dai hoc Luat - Pai hoc Quéc gia Ha Néi.

quyeén (nhu phong chong thién tai).
Day cling 1a xu thé hién nay, khi sy
tham gia cua nhan dan vao hoat
dong quan ly nha nudc ngay cang
duoc quan tam va khuyén khich thi
cac hoat dong cong vu dwoc thuec thi
boi nhitng nguwoi khong phai la
CBCC ngay cang gia tang.

Tom lai, la hoat dong mang tinh
QLNN (gén véi nha nude hodc nhan
danh nha nudc), cdng vu chi yéu do
d6i ngtt CBCC chuyén nghiép tién
hanh theo quy dinh cua phdp luat
nham thuc hién cac chttc ndng,
nhiém vu ctia nha nudc. Cong vu la
hoat dong do CBCC nhan danh nha
nudc thiee hién theo quy dinh cta
phap luat va duoc phap luat bao vé
nham phuc vu loi ich ctia nhan dan
va xa hoi. Mac du vé nhan thirc cd
nhiing quan niém khac nhau vé
cong vy, nhung nhin moét cach
tong thé c6 thé hiéu, moi hoat dong
cta CBCC déu la hoat déng cong
vu. Day la nghia day du nhat ctaa
tke “cong vu”, voi nghia “cong vu
la phuc vu nha nuwdc, phuc vu
nhan dan”?.

La mot loai hoat dong dac biét,
cong vu c6 nhitng dédc diém dac
trung duoc thé hién qua mot sd
phuong dién nhu sau:

1 Viét Nam, do dic thi1 vé thé ché chinh tri nén c6ng vu con bao gom ca hoat dong thuc hién theo chitc nang, nhiém vu

ctia CBCC lam viéc trong cac co quan cua Dang, t& chirc chinh tri - xa hoi...

2 Cong vu khac véi nhiém vu 6 cho néu cong vu la hoat ddng mang tinh thuwong xuyén, lién tuc thi nhiém vu la cdng viéc
phai lam vi mét muc dich nhét dinh trong mot khoang thoi gian nhat dinh. Dé thi hanh cdng vu CBCC ¢6 thé phai thuc

hién nhiéu nhiém vu khéc nhau.
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VE chii thé, cong vu 1a cac co quan
thudc hé thong bo mdy nha nudc,
truc tiép thuc hién hoat dong cong
vu la can b9, cdng chitc, vién chitc
(CBCCVC) cua ca hé thong chinh tri
trong thure thi chirc néng, nhiém vu
dugc cap c6 tham quyen quy dinh.
Céng vu gén lién truc tiép véi cong
chttc - nhitng con nguoi lam viéc cho
nha nuwdc va nhitng cong viéc cuia
nha nudc do nhitng nguoi dé thue
hién. Chinh vi vdy, ¢ nhiéu nudc hai
khdi niém cong vu va cong chirc
luén gén lien chat ché véi nhau.

Vé muc tiéu, hoat dong cong vu
c6 muc tiéu chung nhét la thuc hién
cac cong viéc quan ly nha nudc ctia
hé thdng cdc co quan nha nudc
nham dat duoc muc tiéu ctia nha
nuwdc dé ra. Khac véi kinh doanh,
cong vu la phuc vu nhan dan dé dap
tng doi hoi chinh dang ctia nhan
dan, ctia to chtic. Céng vu phéan l6n
do CBCCVC la ngwoi lam cho nha
nude nham thue hién cac chiee nang,
nhiém vu ctia nha nudc, gan voi
QLNN, nhan danh nha nudc dé&
phung s¢ nhan dan.

N¢i dung hoat déng céng vu bao
gom cac hoat dong thwc hién chuc
ndng, nhiém vu ctia nha nuwdc, cuia
to chitc dang, td chirc chinh tri - xa
hoi trong lanh dao, quan ly va tham
gia quan ly moi mdt ctia doi song xa
hoi, dong thoi td chiic cung ting va
phuc vu cac nhu cau chung cua xa
hoi, ctia nhan dan. Hoat dong cong
vu khong c6 muc dich tu than,
khong vi loi nhuan.

Ve quyén lwc va quyén han trong
thiee thi, CBCC khi thyc thi cong vu
dugc st dung QLNN - la loai quyén
lwc ddc biét nham thuc hién hoat
dong quan ly nha nudc va la dau
hiéu rdt quan trong dé€ phan biét
hoat dong cong vu voi nhitng hoat
dong khac. Ngoai ra, hoat dong
cong vu ciing khong chi thuan tay
mang tinh QLNN ma con bao gom
ca hoat dong ctia cac t6 chirc do nha
nudce thanh 1ap (dwoc nha nudc uy
quyeén) dé€ phuc vu cac nhu cau cta
nhan dan. Cac hoat dong nay déu
do CBCC nhan danh nha nudc tién

hanh, bao géom cac hoat ddong nhan
danh QLNN va hoat dong cta cac to
chtic duoc nha nude uy quyeén’.

\%i nguon lic dé thwc thi, hoat
dong cong vu duwoc bao dam bang
ngan sach nha nudc. Nha nudc dat

ra thué va tién hanh thu thué dé&

nuoi duwdng bo may nha nudc, bao
dam phat trién kinh t€, van hda - xa
hoi, an ninh, qudc phong. Vi vay,
toan bo kinh phi cho by may nha
nudc hoat dong, tién luong cta
CBCC (nhitng ngwoi lam cho nha
nudc thuc hién) déu lay tr ngan
sach nha nuéc.

VEé quy trinh thwc thi cong vu co
mot sd ddc trung, nhu: (i) La hoat
déng mang tinh phép ly va tinh t6
chtec cao, dugc tién hanh thuong
xuyén, lién tuc theo trat ti do phap
luat quy dinh trén co so st dung
QLNN va dugc bao dam bang
QLNN; (ii) Hoat dong cong vu la
nhitng cong viéc do CBCCVC tién
hanh theo trinh tw, tha tuc luat dinh
nham thyc hién nhiém vy, quyén
han quy dinh trong phap luat. Vi
vay, trong qua trinh thuec thi céng
vu, CBCC phal tuan thu chat ché cac
quy tac va thu tuc; (111) Hoat dong
cong vu phai duwoc cong khai, trie
nhitng tru’&mg hop thudc vé bi mat
nha nudc; (iv) Hoat dong cong vu
nham tao ra sy binh dang trong viéc
tiép can cac dich vu céng do nha
nudc cung cap cho moi nguoi.

Cdc nguyén tic trong thi hanh cong
vy la nhiing tw twong, quan diém chi
phdi toan bd hoat dong cong vu nha
nudc cua CBCC. Theo d6, hoat dong
cong vu phai dwoc tién hanh trén co
so nhitng nguyén tic nhit dinh,
nhu: (i) Tuan thu hién phap va phap
luat, moi hoat doéng cong vu do
CBCC thuc hanh déu phai tuan thua
nghiém chinh cadc quy dinh cta
phap luat (CBCC la nhitng nguoi
truc ti€p hoac gian tiép goép phan
dua phap luat vao cudc sdng nén
viéc tuan thu Hién phép, phép luat
déi vdi ho duoc dat ra cao hon doéi
voi nguoi dan); (ii) Bao vé loi ich ctia
Nha nudc, quyén, loi ich hop phap
cua to chtrc, cong dan; 1ay loi ich
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nhan dan lam muc tiéu hoat dong;
(iii) Cong khai, minh bach, dung
tham quyén va chiu su kiém tra,
giam sat ctia nhan dan; bi thay thé,
bai mién khi khong du néng luc va
c6 hanh vi vi pham phap luat; (iv)
Bao dam tinh hé thdng, thong nhat,
lién tuc, thong sudt va hiéu qua; (v)
Bao dam th bac hanh chinh, sy
phdi hop chat ché va dung quyén
han dwoc trao; (vi) Chiu trach nhiém
v6i cong vu thuce hién; (vii) Théng
nhdt trong qua trinh thuc thi cong
vu gilta cac cap, nganh, lanh tho...

Loi ich va xung dét lgi ich
trong hoat dong céng vu

Loi ich (interests) “la diéu ¢ ich,
c6 lgi cho mét do6i twong nao do,
trong moi quan hé véi doi tuwong

ay”4; la “diéu can thiét va c6 lgi cho
minh”°. Loi ich ciing duoc hiéu la
nhitng thtt mang lai cho mot ca
nhan hay tap thé su thoa man nhu
cau vé vat chat hodc tinh than.
Trong doi song xa hoi, loi ich rat da
dang va phong phu. Nguoi ta
thueong phan chia thanh: lgi ich vat
chat, loi ich tinh théan; 1oi ich chung,
loi ich riéng; li ich cua tap thé (cOng
dong), loi ich cta ca nhan; loi ich
khach quan, cht quan; lgi ich chinh
déang/hop phap, khong chinh dang/bat
hop phap; loi ich cao/lén, loi ich
thap/nho... Do phu thudc vao
nhiéu yéu t§, nhat 1a cac yéu td dia
chinh tri, van héa nén quan niém
vé tinh khach quan, chinh déang,
cao-thdp... cta loi ich & mdi qudc
gia cling khac nhau.

Loi ich luon git vai tro dong luc
v cling quan trong trong doi song
ctia moi con nguoi cling nhu trong
lich st ctia nhan loai. Nhitng loi ich
chinh dang thuc day sy phat trién xa
hoi; tréi lai, nhitng loi ich nhom tiéu
cuc, phi phap sé kim ham sy phat
trién do6, lam ly tan long nguoi, de
doa va gay mat 6n dinh xa hoi. La
dong co thuc day cac hoat dong va
la co s& d€ con nguoi xac dinh muc
tiéu, y chi hanh dong; loi ich lam
cho cac hoat dong thuec tién ctia con
nguoi ¢é tinh muc dich va thuc day

3O cée nudc trén thé gidi, khi dé cap dén cong vy, ngudi ta it ndi dén yeu to QLNN ma thuong chi ndi t6i cong chirc nhan
danh phap luét hodc nhan danh nha nudc, boi 1& phap luat la cong cu chinh, cht yéu do nha nude ban hanh.
4Vién Ngon ngtt hoc, Tir diéh tiehg Viét, Nxb Da Ning, Trung tam Ttr dién hoc, 2002, tr. 587.

° Nguyen Lan, Tir dién Tir va ngir Hin Viét, Nxb Tt dién Bach khoa, Ha Noi, 2014, tr. 380.
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moi nguoi hudng t6i trong cadc mai
quan hé xa hai.

Tt xwa dén nay, cac nha tuw
twong 16n cua nhan loai déu quan
tam, ban luan va khang dinh vai tro
to 16n cua loi ich d6i vdi moi hoat
dong ctia con nguoi. Nha triét hoc
Hy Lap vi dai Arixtot (384-322
tr.CN) cho rang, loi ich kich thich
hanh dong cua con nguwoi voi tw
cach la mot dong vat chinh tri. Cing
quan diém nay, Hecventuyt khang
dinh: “Trén thé gidi, 1oi ich la nguoi
c6 phép than thong lam bién doi
hinh dang cua moi sy vat”®. C. Mac
cho rang, cOi nguon cia su phat
trién xa hoi khong nam trong qua
trinh nhan thitc ma ¢ trong cac quan
hé vat chat, tic la trong cac loi ich
kinh t€ ctia con nguoi. Ph. Angghen
nhdn manh: “Phai giai thich moi
hanh vi ctia con nguwoi tit nguyén
nhan loi ich”. Thira nhan loi ich la
dong lyec ctia moi hoat dong ctia con
nguoi trong xa hoi, la dong luc cua
sy phat trién, cac nha kinh dién
macxit ciing khang dinh: 1¢i ich kinh
t& la dong luc co ban, la muc tiéu
hoat dong ctia con nguwoi va la
nguon goc cua sy phat trién xa hoi,
do ciing chinh la muc tiéu cta
nhing ké cam quyén “tha hod”
tham nhiing.

Xung do6t loi ich (conflict of interests)
la thuat nglt dwoc st dung quen
thudc ¢ nhiéu nudc trén thé gioi
nhung ¢ Viét Nam, nhéan thic vé
xung dot loi ich chua c6 sy thdng
nhét. Dudi goc do luat hoc va chinh
tri hoc da c6 mot s6 dinh nghia vé
xung dot loi ich, tiéu biéu nhu: Tte
dién Tir va ngit Hin Viét dinh nghia:
“Xung dot la dung cham, mau
thuan sau sac véi nhau”’. Triét hoc
macxit khang dinh: xung d6t la su
tranh chap, bai triv quyét liét gitra
cac mét doi lap; cac mat doi lap vira

thong nhat va dau tranh 1an nhau va
ddu tranh gitta cac mat doi lap la
tuyét d6i. Mot so tir dién dinh nghia:
xung dot loi ich la “su khong twong
thich trén thuce t€ hodc c6 kha nang
xay ra trén thuc t€ gitta nhitng loi
ich cuia ca nhan vdéi nghia vu cong
hoéac vdi trach nhiém ma ho dwoc
ay thac”® 1a “sy mau thuan quyén
loi, sy khong twong xtng gitra dia
vi chite tude véi quyén lgi ca nhan
ctia nguoi gitt chitc vu do, viéc st
dung chitc vu d€ muu loi ich ca
nhan”’ hodc “la trang thai dau
tranh, tong khac ctia cac loi ich véi
tinh cach 1a nhitng mat d6i lap trong
mot quan hé loi ich nhat dinh”1°.
Trong xa hoi, nhiéu chu thé c6
cung lgi ich hay mong mudn loi ich
giong nhau, nhung khong phai ltc
nao cac chu thé cing dat duoc loi
ich va dat dwoc nhuw nhau. Béi 1é:
khi cing tham gia vao mot quan hg,
cac chu thé c6 cing mong mudn loi
ich thwong nay sinh cac xung dot
hodc nay sinh xung dot ngay noi tai
quan hé ctia minh. Do tinh da dang
cua loi ich nén trong cudc song
thuong xuat hién nhiing tinh huéng
xung dot vé loi ich, nhat la gitta cac
chu thé c6 lgi ich d6i khang. Vé ban
chat, xung dot loi ich dugc xem 1a
mot dang xung dot trong xa hoi;
viéc nay sinh xung dot loi ich 1a van
dé ma con nguoi ludn phai d6i mat
tie khi hinh thanh xa hoi va véi
nhiéu mc do khac nhau. Trong
thuc t€, xung dot lgi ich ton tai trong
nén céng vu cua moi qudc gia,
chiing hién dién trong cac hoat dong
quan ly, diéu hanh cua co quan, to
chirc, don vi véi nhitng tinh hudng
thuong gép. Ban than mdi ca nhan
CBCCVC ludn cé nhitng moi quan
hé xa hoi va nhiing loi ich (vat chét
va phi vat chat) khac nhau chi phdi.

Mot s6 quan niém vé xung dot
loi ich trong hoat ddng cong vu:

- La “mau thuan gitta chtic trach
nha nuwdc va loi ich ca nhan cua
cong chire, trong dé cong chic ¢
nhitng loi ich 6 phuwong dién ca
nhan cé thé gay anh huong khong
phu hop dén két qua thuc hién cac
nghia vy, trach nhiém céng chitc
ctia minh”*.

- (La) sy mau thuan gitta nghia
vu cong va loi ich cd nhan cua mot
cong chitc ma trong dé loi ich ca
nhan cua cong chttc c6 kha nang
anh huong khong thoa dang toi viéc
hoan thanh cac nhiém vu va trach
nhiém cong cta ho'

- La “tinh hudng trong d6 mot ca
nhan hodc td chitc noi ho lam viéc,
6 thé 1a chinh phu, doanh nghiép,
hang truyén thong hodac to chiic xa
hoi dan s, phai d6i mat voi viéc lua
chon gitra trach nhiém va yéu cau
xudt phat tir vi tri cong viéc cua ho
v6i nhitng loi ich ca nhan ctia chinh
ho. Xung d6t loi ich xay ra khi mot
cong chirc & vao mot vi tri bi anh
huwong hodc xay ra anh hwdéng boi
loi ich cd nhan ctia minh khi thuee thi
cong vu” .

- La bat ky tinh huéng nao ma &
do loi ich ca nhan ctia cong chire c6
anh hudng, hodc cé thé anh huong
dén tinh khdch quan ctia c6ng chtrc
khi thyc thi cong vu (Bd Quy tac
g x mau ctia Lién hop qudc).

- “Xung d6t hay mau thuan loi
ich 1a tinh hudng trong d6 mot
CBCC, trong tham quyén chinh thiic
ctia minh, dwa ra hodc phai dwa ra
cac quyét dinh hodc c6 nhirng hanh
dong c6 thé tac dong toi loi ich cd
nhan ctia ho”.

- “La tinh hudng ma trong d6 loi
ich ctia nguoi ¢6 chike vy, quyén han
hodc nguwoi than thich ctia ho tac dong

¢ P4 e Minh, Hoc thuyét phap tri Trung Hoa cd dai - Gid tri tham khdo trong quan 1y xd hoi 6 Vigt Nam hi¢n nay, Nxb Chinh tri - Hanh

chinh, Ha Noi, 2013, tr. 107.
"Nguyén Lan, tldd, tr. 798.

8 Bryan A.Garner, Black Law Dictionary, Ninth Edition, 2012, tr. 341.
Vi Trong Hung va céc cong su, Tir dién phdp ludt Anh -Vigt, tr. 318.

10 Tran Van Long, Xung dgt loi ich va tham nhiing, Tap chi Noi chinh, s6 24/2015.

T OECD (2003), Managing Conflict of Interest in the Public Service, http://www.oecd.org/gov/ethics/48994419.pdf. Thudt ngiv “dnh
hwdng khong phit hop” diwge hiéis 1a nhitng tic dong theo chiéu hiéng tiéu cuc, lam cho viée thiee hién nhigm vy cia cong chire khong con bio

dam tinh khich quan.

12OECD (2006), Conflict of Interest Policies and Practices in Nine EU Member States: A Comparative Review, h

s://www.oecdilibra

docserver/5kml60r7g52qen.pdf?expires=1600570569&id=id&accname=guest&checksum=F4E6234DBEAOD4BS94865E3AE8D]F-BlC
13 ICAC (2014), Managing Conflict of Interest in the Public Sector Guidelines, http://www.icac.nsw.gov.au/documents/doc_down-
load/3322-managing-conflicts-of-interest-in-the-public-sectorguidelines.

4 Ngan hang thé gisi (WB), Kiéin sodt xung dot loi ich trong khu vwe cong - Quy dinh va thuc tidn 6 Vigt Nam, Nxb Hong Dtic, 2016, tr. 23.
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hodc sé tac dong khong ding dén viéc
thuc hién nhiém vy, cong vu”®.

Tém lai, xung dot loi ich trong
hoat dong cong vu la tinh hudng
xung do6t gitta nghia vu cong va loi
ich ca nhan caa CBCCVC ma trong
do lgi ich cuia ban than hoac cta
nguoi than thich tdc dong hodc sé
tac dong khong dung dan dén viec
thwe hién nhiém vu caa CBCCVC.
D6 cling 1a tinh hudng phat sinh khi
viéc thye hién chie trach, nhiém vu
quan ly nha nudc theo quy dinh cta
phép luat caa CBCCVC bi tac dong
tiéu cuec hodc sé bi tac ddng tiéu cuc
boi loi ich cd nhan cia CBCCVC do.
Mac du c¢6 sy khac nhau, song cac
quan diém néu trén vé xung dot loi
ich déu cho ring day la bdi canh hay
tinh huong khach quan ma trong dé mot
nguoi ¢6 vi tri ra quyét dinh co lgi ich
cd nhin du dé cé thé gdy anh hwéng
khong thich hop dén quyét dinh ciia ho
khi thwc hién chic trich, thim quyén
dwgc gino. Vé ban chat, xung dot loi
ich trong hoat dong cong vu chinh
la xung dot (mau thuan) gnra loiich
riéng (ca nhan/nhém...) véi loi ich
chung/cong; trong d¢6 loi ich ca nhan
di ngwoc, can tré va xam hai loi ich
chung. Xung dot loi ich trong hoat
dong cong vu khong phai la xung
doét theo chiéu ngang gitta cd
nhan/té chitc voi ca nhan/td chic
(quan hé dan su) ma la xung dot
theo chiéu doc (trén - duzc’ri) theo yéu
cau cta quan hé quan ly (hanh
chinh). Xung ddt loi ich gan lién véi
lam dung quyén luc cong: khi nha
nudc ra doi, quyén luc cdng duoc
trao cho mot so it nguoi va ho c6 xu
hudng str dung quyén luc cong cho
nhting lgi ich ca nhan ctia minh (lam
dung QLNN), ttr d6 nay sinh van dé
xung dot loi ich. Trong cac xa hoi
dan chua hién dai, QLNN dwoc xac
dinh ttr nhan dan, vi thé nhiing cd
nhan dwogc giao thuc hién QLNN
duoc yéu cau dit loi ich cua nhan
dan (loi ich cong) lén trén loi ich cd
nhan va thuc hién quyén lec duoc
giao mot cach vo tu, khach quan.
Khi xa hoi phat trién, dan chu ngay
cang duoc tdng cuong thi yéu cau
viéc phan dinh gitta thyc hién

nhiém vu cong va loi ich ca nhan
cuia cac quan chttc cang duwoc ddt ra.
O bét ct noi dau, nguoi dan déu
mong mudn va ky vong rang hé
thong cdc co quan cong quyeén,
trong d6 mdi CBCC déu hét long
phuc vu loi ich ctia dan ching. Moi
quyét sach, quyét dinh, thuc hién
nhiém vu cua CBCC déu phai dua
trén sy liém chinh, cong bang va
dung dan, khong bi cac méi lién hé
(loi ich) ca nhén chi phoi, tac dong.
Cac quan chttc dugce ky vong trong
qua trinh thuec hién nhiém vu luén
dat loi ich ctia nha nudc 1én trén loi
ich ca nhan. Vi vay, dat ra yéu cau
vé kiém soat xung dot loi ich nham
duy tri, bao dam su On dinh, lanh
manh va phat trién xa hoi hai hoa,
bén viing.

DPac diém, phan loai xung dét

lgi ich trong hoat déng cong vu

Tt nhitng quan niém nhuw trén,
c6 thé xac dinh mot sd dac diém ctaa
xung doét loi ich trong hoat dong
cong vu nhu sau:

V@ chii thé’ciia tinh hudng xung dt
lpi ich: 1a ca nhan (CBCCVC) dwoc
giao quyeén luc (tham quyén) trong
khi thirc hién cong vu theo quy dinh
ctia phap luat.

V@ tdc nhin ciia xung dgt loi ich, c6
hai yéu t6 quyét dinh dén viéc xudt
hién xung dot loi ich trong hoat
dong cong vu, do la:

(i) Loi ich: ¢6 thé la lgi ich vat
chat (tién, tai san...) hodc phi vat
chat (trao d6i mdi quan hé, su ham
on, kha nang thang tién trong cong
viéc...). Loi ich nay la lgi ich riéng
véi cd nhan hodc loi ich chung (d6i
v6i to chirc). Tuy nhién, khi dé cap
dén xung dot loi ich trong hoat
dong cong vy, muc tiéu vu loi
thuong chuwa duoc dé cap ma chi
ham y dén su xung dot gitra loi ich
cong va loi ich cd nhan trong qua
trinh ra quyét dinh ctia nguoi c6
tham quyeén.

(ii) Viéc thye hién tham quy‘én
duoc giao: day la yéu t& quyét dinh
dan dén viéc nay sinh tinh hudng
xung dot loi ich trong hoat dong
cong vy, vinéu chi ¢ yéu to loi ich

15 Khoan 8 Diéu 3 Luat Phong, chong tham nhiing nam 2018.
18 ICAC, Managing Conflict of Interest in the Public Sector: Guidelines, 2014, http://www.icac.nsw.gov.au/documents/doc_down-

load/3323-managing-conflicts-of-interest-in-the-public-sector-toolkit, page. 10.
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ma khong c6 yéu t6 chu thé c6 tham
quyeén thi tinh huéng xung dot loi
ich khong xudt hién.

Vé pham vi: tinh hudng xung dot
loi ich trong hoat dong cong vu nay
sinh trong bat ky hoan canh hay moi
truong hoat dong nao cé st dung
quyén luc cong. Dong thoi, hoat
dong cong vu l1a hoat dong st dung
QLNN mang tinh lién tuc, gan véi
viéc thuc hién chtrc ndang, nhiém vu
ctia nha nudc, vi vay xung dot loi
ich trong hoat dong cong vu cung
dién ra trén tat ca cac linh vyec cta
doi s6ng xa hoi.

Vé tinh chat: xung dot loi ich
khong chi la xung dot loi ich gitta
hai hay nhiéu bén nhu xung dot
gitta cdc nhom loi ich, gitta ngwoi st
dung lao dong véi nguoi lao dong,
gitta co quan nha nudc voi doanh
nghiép, gitta co quan nha nwdc voi
nguroi dan, gitta doanh nghiép voi
nguoi dan... ma la xung d6t gitra loi
ich riéng cta nguoi cé chitc vu
quyén han vdi loi ich chung trong
qua trinh thiec thi cdng vu ctia nguoi
do. Néi cach khac, xung d6t loi ich
xay ra trong chinh y thitc chu quan
cua CBCCVC do.

Ve ban chit, xung dot loi ich ¢6 02
loai chu yéu la:

Xung doét loi ich thue té: 1a tinh
huéng ma loi ich c4 nhan cua
CBCCVC ¢4 tac dong truc tiép (xung
dot truc tié’p) t6i viéc thuc hién trach
nhiém céng dugc giao hodc cd can
cte chéc chén cho rang loi ich ca nhan
cua cong chirc ¢6 thé anh huong
khong phu hop dén viéc thuc hién
trach nhiém, nhiém vu cong, du
rang sit tac dong, anh huong do da
xay ra trén thuec t€ hay chua'®. Cac
yéu t6 d€ nhan dién xung dot loi ich
thue t€ la: chu thé cua tinh hudng
nay la CBCCVC duoc trao QLNN;
c6 su thuc hién quyén luc trong
quan ly nha nwéc va lgi ich ca nhan
da xung dot vdi loi ich c6ng duoc
g1ao du la xung dot da xay ra truc
tiép hodc c6 can ct chic chan rang
xung dot sé xay ra.

Xung dot loi ich tiém tang/tiém
an: la tinh hudng ma loi ich ¢4 nhan
cua CBCCVC c6 thé xung dot voi
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viéc thurc hién cong vu ctia ho trong
teong lai’”. Nghia la, CBCCVC da
duwoc trao QLNN va thuwc hién
quyeén luc d6, 10i ich cd nhan caa ho
O thoi diém hién tai chua xung dot
v6inhiém vu cong duroc giao nhung
loi ich nay c6 thé xung dot véi chire
trach, nhiém vu duoc giao khi tinh
hinh c¢6 su thay d6i trong tuong lai.
Day la loai xung d6t ¢ hién tai chuwra
nay sinh nhung khi c6 diéu kién sé
nay sinh trong tuong lai va “diéu
kién nay sinh” nay lai rat dé xuat
hién trong hoat dong cong vu ctia
CBCCVC do.

Mdi quan hé giira xung dét lgi
ich va tham nhiing

Tham nhiing (corruption) duogc
dinh nghia la nhitng hanh vi loi
dung quyén luc cong dé€ dat dwoc
nhing loi ich vat chat hay tinh than
(hanh vi vu lgi). Ban chat cua tham
nhing la “lam dung quyén duoc
giao dé€ tw loi” - dung céac tai san
cOng (tai san cua nha nudc hodc to
chttc) dé tw 1oi cho cé nhan, 1a hanh
vi trai phap luat. Dudi goc do phap
ly, tham nhiing duoc hiéu 1a “hanh
vi ctia nguoi c6 chie vy, quyén han
da loi dung chtic vy, quyén han do
vivu loi”®.

Xung do6t lgi ich la mot tinh
hudng, bdi canh khach quan ma 6
d6 mot nguoi khi dwa ra mot quyét
dinh, hanh dong c6 kha nang hoac
bi tac ddng mot cach tiéu cue boi cac
loi ich ca nhan cta ho, lam anh
huéng tinh dung dan cta quyét
dinh, hanh dong dwoc dua ra. Xung
dot loi ich cé thé'tiém dn hanh vi tham
nhiing boi trong mot tinh hudng
“xung dot 1oi ich” cu thé, néu nguoi
c6 chirc vy, quyén han da quyét
dinh hanh dong hodc khong hanh
dong trai voi chitc trach, nhiém vu
ctua minh d€ qua do6 ho (hodc nguoi
than) sé duoc huwong loi ich. Xung
dot loi ich chwa phai 1a tham nhiing
nhung lai c6 quan hé rat gan véi
tham nhiing, vi moi hanh vi tham

nhiing déu duoc thuc day boi tinh
hudng xung dot loi ich; xung dot loi
ich la ctrangd dan dén tham nhung
Do gan lién voi viéc st dung quyén
lc cdng va viéc thwc hién chic
nang, nhiém vu ctia nha nudc, xung
dot loi ich cd lién quan mat thiét voi
van dé tham nhiing. Cac nghién ctru
vé xung dot loi ich da chi ra va ddc
biét viéc thé ché hda vé xung dot 1oi
ich vao Luat Phong, chong tham
nhiing nam 2018 da cho thay gitra
xung dot 1gi ich va tham nhing co6
mot lién hé mat thiét véi nhau.
Tham chi, ngwoi ta con cho rz‘?mg,
xung dot loi ich trong hoat dong
cong vu thyc chat chinh la tham
nhiing xam (grey corruption) - mot
trong 3 dang tham nhiing".

Su twong dong va khdc biét giita
xung dot lgi ich va tham nhiing

Mic di1 ¢6 quan diém cho rang
xung do6t loi ich trong hoat dong
cong vu chinh la mét dang tham
nhting, nhung xung dot loi ich va
tham nhiing la hai hién twong, khai
niém hoan toan khac nhau. DPéi khi
¢ xung dot loi ich 6 noi khong co
tham nhiing va nguoc lai; vi vay,
viéc phan biét sy khac nhau gitta
xung dot loi ich va tham nhiing cd y
nghia quan trong trong viéc xac
dinh thai d9, cach tng x, cach
quan ly, diéu chinh ctua nha nuéc
ddi véi hai van dé nay. So sanh gitta
xung do6t lgi ich va tham nhiing, c6
thé rut ra nhitng diém tuong dong
va khac biét nhu sau:

Vé chu thé. Pay la diém tuong
dong ndi bat va dé nhan thay nhat
gitta xung dot loi ich va tham nhiing

trong khu vyee cong. Mdc du chu thé

chinh ctia xung dot loi ich va tham
nhiing déu la CBCCVC, va trong ca
hai tinh hudng xung dot loi ich va
tham nhiing déu c6 yéu td loi ich ca
nhan xuat hién nhung 0 tham
nhiing, bat budc phai c6 “muc dich
vu loi” con trong xung dot loi ich

chua c6 yéu t6 nay. Trong thuc t&€

khong phai moi tinh hudng xung

7ICAC, tdd.

18 Khoan 1 Diéu 3 Luat Phong, chdng tham nhiing nam 2018.
' Theo phan loai ctia GS. Heidenheimer ndm 1979: xung dét loi ich dwoc xem la dang tham nhiing xam, thuc mét trong 3
loai tham nhung la: tham nhiing trang (white corruption) 1a dang tham nhung ¢6 thé nhan biét nhung duoc xa hoi chap nhan;
tham nhting xam (grey corruption) 1a dang tham nhiing c6 sw cdu két gitra khu vuee cdng va khu vuc tu, la hién tuong méc

ngodc, san sau, cac cong ty vé tinh ctia quan chtrc trong khu viee cong...

dot loi ich déu dan dén tham nhiing.
Mot tinh hudng xung dot loi ich chi
c6 thé dan dén hanh vi tham nhung
trong truong hop CBCCVC ra quyét
dinh hanh dong hodc khong hanh
dong vi loi ich riéng ctia ca nhan va
nguoi than cta ho ma lam ton hai
téi loi ich chung. Trong truong hop
CBCCVC lra chon hanh dong vi loi
ich chung ctia nha nuwedce thi xung doét
loi ich khong dan dén tham nhiing.

V@ tinh chit. Néu xung dot 1oi ich
mang tinh khach quan vi né nay
sinh tit chitc nang, nhiém vu va hé
thong chinh sach, phap luat, quy
ché, quy dinh hoat dong cua co
quan, t6 chitc thi tham nhiing mang
tinh chu quan vi né 1a hanh vi, quyét
dinh caa CBCC. Trong tinh hudng
xung dot loi ich, hanh vi cia CBCC
bi coi la tham nhiing khi lwa chon lgi
ich ca nhan.

Vé yéu t6" ciu thanh. Néu tham
nhiing gom 3 yéu td cau thanh la:
nguoi cd chire vu quyén han; 1oi dung
chic vu quyén han do6; vi muc dich
vu loi, thi xung dét loi ich bao gom 2
yéu to co ban cau thanh la: loi ich c4
nhan/loi ich riéng tu cia CBCC; chitc
vy, quyén han cua CBCC.

Vé trang thai. Xung dot loi ich la
tinh hudng, tham nhiing la hanh vi
vi pham phap luat. Ban than xung
dot loi ich khong phai la tham
nhiing ma né la nhitng nguy co, co
hoi, tién dé dé€ tir d6 tham nhiing
nay sinh. Thuec t€ thi khi thuc hién
nhiém vu cong vy, tinh huéng xung
dot loi ich ctia CBCC véi loi ich cua
nha nudc ludbn cd thé xuat hién.
Trong tinh huéng dé sé cé mot so ca
nhan CBCC st dung vi tri cia minh
trong khu vuc cdng dé dat duoc loi
ich ca nhan cho minh hoac nguoi
than cta ho. Khi ¢6 sy lam dung
quyeén luc cho 1¢i ich c4d nhan nghia
la loi ich ca nhan ctia CBCC da dwoc
dat 1én trén 1gi ich ctia nha nude.

Sw lién h¢é gitta xung dot loi ich va
tham nhiing. Xung d6t loi ich 1a mot
hién twong khach quan, tie ban than

la dang tham nhing xay ra trong thuc t€ nhung

rdt khé nhén biét; tham nhiing den (black corruption) 1a dang tham nhiing dwoc nhan biét rd rang va bi tring phat.
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no khong pha1 la tham nhung
nhung cling can phai thdy rang
xung dot gitra loi ich ca nhan caa
CBCC véi chtc trach, nhiém vu
cong ctia ho néu khong duoc kiém
soat sé dan dén tham nhiing la diéu
c6 thé xay ra. Nhan dién chinh xac
xung dot loi ich la diéu can thiét
trong phong chong tham nhiing
hién nay, boi 16, nhiing tinh huéng
xung dot loi ich néu khoéng dwoc
nhan dién, kiém soat dtng dan sé c6
kha nang gay ton hai dén gid tri liém
chinh ctia hoat dong cong vy, tinh
trang tham nhiing ca trong khu vuc
cong cing nhw khu vuc tu. Dong
thoi, tinh huéng xung dot loi ich
néu khong duoc giai quyét mot cach
kip thoi thi kha ndng nguwoi cong
chtic sé lam dung cong vu vi nhiing
mdi lién hé ca nhan cta minh, trong
d6 c6 thé ¢6 tham nhiing. Nhiéu vu
viéc bi phat hién thoi gian qua da
cho thay: xung dot loi ich trong linh
vuc cung cap dich vu cong ludn
tiém an ¢ bat ky dau va néu khong
duoc kiém sodt tot sé lam mat tinh
liém chinh trong hoat ddng cong vy,
co hoi dé€ nay sinh hanh vi tham
nhiing®. Vi vay, trong nghién ctru
ctua minh, OECD d& canh bao: “Xu
huc’mg thlrcmg mai hdéa moi quan hé
gitta nha nuwdc va tw nhan sé lam
cho cac hé thdng ctia nha nudc dé bi
xung dot loi ich - mét hinh thitc
xung do6t moi gitra loi ich ca nhan
cta tttng cong chirc véi viéc thuee thi
cong vu cua ho. Khi cac tinh hudng
xung do6t loi ich khong duwoc nhan
dién va kiém soat dung dan, cac
quyét dinh cua nha nudc cd thé
khong minh bach va bi ton hai boi
loi ich ca nhan cua CBCC. Khi
ngudn lyc ctia nha nuwéc khong
duoc phan bo mét cach ¢d hiéu qua,
no sé lam suy yéu hiéu qua QLNN
va tinh liém chinh cta khu vuc
cong. Trong tinh hudng xau nhat, n6
c6 thé dua dén tham nhing, xoi
mon long tin cua ngwoi dan va gay

bat 6n xa hoi”?; vi vay, phong ngtra
xung dot loi ich la mdt phan cta
chinh sach phong chdng tham
nhiing - quan diém ctia OECD. Boi
vay, du liéu vé xung dot loi ich la
mot phan cta cong cudc dau tranh
chong tham nhiing - dau rang do6i
khi c¢6 su khéc biét gitra tinh thé
xung dot loi ich véi cac hanh vi
tham nhiing. “Phan 16n cac hinh
thirc tham nhiing déu hinh thanh ttr
viéc c¢6 nhitng xung dot gitra trach
nhiém nghé nghiép ctia mot con
nguoi voéi cac loi ich ca nhan cta
anh ta”?. Trong cudc dau tranh
chong tham nhiing hién nay, cac
bién phap phong ngtra duoc coi la
giai phap trong tam. Kiém soat xung
dot loi ich chinh la tru cot trong cac
giai phap phong ngtra tham nhiing
boind ngan chan, triét tiéu cac nguy
co tham nhiing ngay ttr khi n6é con
0 trang thai kha nang, tiém nang c6
thé tro thanh tham nhiing ma chua

chuyén hoéa thanh hién thuc va dé

lai hau qua.

Kiém sodt xung dot loi ich

James Madison (1751-1836) la
Tong thong tht 4 cia Hoa Ky, da
viét trong Luan cuong vé Lién bang
s0 51: “Néu con nguoi la than thanh,
thi khong can phai c¢é chinh quyén;
va néu than thanh cai tri con nguoi,
thi cling khong can phai c¢6 cac
phuong thitc noi tai hay tr bén
ngoai dé kiém soat chinh quyén.
Nhung khon thay, con ngubi lai cai
tri con nguoi; va khong co g1 bao
dam rang, nha cam quyen canhan
hay tdp doan cam quyén, sé luén
luén chi cong, vo tu, sé khong lam
dung quyén hanh cho quyén loi ca
nhan, gia dinh”%.

Theo quan niém pho bién, xung
dot 1oi ich 1a nhiing tinh hudng cu
thé phat sinh khi nguoi c6 chiic vy,
quyeén han c6 thé dua ra quyét dinh
hodc thwc hién hanh vi ¢o6 lgi cho
minh trong qua trinh thwc hién
nhiém vy, cong vu. Néu khong duoc
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quan ly phfl hop, xung dot loi ich co
thé lam ton hai dén su v tu, cong
bang va liém chinh ctia nguoi thuce
thi cong vu; lam suy giam hiéu qua
cua khu vire cong va niém tin ctia xa
hoi dong thoi la tac nhan thac day
tham nhiing. D&€bao dam tinh khach
quan, liém chinh trong thuc thi cong
vy, viéc thuc hién nhiém vu cong
nhan danh QLNN ctia CBCCVC lu6n
chiu sy giam sét tir nhiéu phia va
phai chiu trach nhiém véi két qua
thiec hién nhiém vu ctia minh. Tuy
nhién, vi nhiéu ly do khac nhau, sw
thiéu khach quan, thi€éu minh bach
van thuong xuyén xay ra, anh
huong khoéng nho dén su liém
chinh, v6 tu trong thuc thi cong vu
ctia d6i ngtit CBCCVC. Nhan dinh ro
tac hai ctia xung doét loi ich trong
phong chéng tham nhiing, nhiéu
quoc gia va to chure trén thé gidi da
som c6 nhitng quy dinh phap luat
vé kiém soat xung dot loi ich trong
hoat dong cong vu nham loai bo
nguy co gay ra tham nhiing va dat
dugc nhitng hiéu qua nhat dinh;
giap phat huy vai tro ctia xa hoi
trong phong chong tham nhing.
Kiém soat xung dot loi ich la tong
thé cac bién phap dé€ phong ngira,
phat hién, xt ly va ngan ngtra anh
huwdng ti€éu cuc cua nod tdi sy phat
trién ctia td chire - moét cong cu dé
tao dung khu vuc cong liém chinh
va nén tang dé phong ngtra tham
nhiing hiéu qua. Kiém soat xung dot
loi ich trong hoat ddng cong vu la sy
dung hoa hodc loai trir dwoc xung
dot trong hoat dong ctia QLNN
nhdm phong ngtra, phat hién va xt
ly céc xung dot loi ich d6i véi CBCC
(thuong duoc dua vao quy tac tng
xt) trong qua trinh thuec thi cdng vu.
Viéc phong ngtra xung dot loi ich
nham loai bo ngay tir dau nhiing
nguy co c6 thé dan dén xung dot loi
ich, tte d6 giﬁp loai bo nguy co tham
nhung ttr sOm va xa; x0a bo nhitng
rai ro tiém tang dan téi lam dung

2 Xem: http://plo.vn, ngay 12/4/2020; https://vnexpress.net, ngay 12/4/2020 http://cand.com.vn, ngay 4/9/2020.
2 Ngéan hang Thé gi6i (WB), tldd, tr. 16.
2 Armo Durosier, Conflit d'intérét, comportement éthique pour la bonne gouvernance, 2014.

# Federalist Nos. 51-60, https://guides.loc.gov/federalist-papers/text-51-60. Nguyén van: “If men were angels, no government
would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary. In framing
a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to
control the governed; and in the next place oblige it to control itself”.
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QLNN va tham r1hung24 Vi Vay,
“Mobi qudc gla thanh vién, trén co s6
phu hop vdi cac nguyen tac co ban
ctia phap luat nudc minh, nd liec ban
hanh, duy tri va cung c6 cac co ché&
tang cwong minh bach va phong
ngtra xung dot lgi ich”#. Ngoai ra,
UNCAC ciing dé cap gian tiép dén
viéc phong ngtra xung dot loi ich
trong hoat dong cong vu & nhiéu
quy dinh khéc, nhu: Quy tac ung xu
cho Cong chtic (Piéu 8), Mua sim
cong va quan ly tai chinh cong (Diéu
9). Thong thuwong, cac quy dinh do6
thé hién dwdi dang nghia vu cta
CBCCVC phai cong khai hda cac
moi quan hé lién quan khi thuc thi
cong vu, chiu sy giam sat cua co
quan ¢ thdm quyén cting nhu cac
ch€ tai phap ly twong tng néu
khong tuan tha nghia vu.

Do d6, phap luat vé kiém soat
xung dot loi ich trong hoat d@ng
cong vu voi y nghia la hé thong cic
quy tic xiv sw mang tinh bit budc
chung do nha nwéc ban hanh hodc thira

nhdn dé diéu chinh nhitng quan hé xa

hoi phdt sinh trong viéc nhdn dién,

phong ngira, phat hién va trinh tw, thii
tuc, ché'tai xir Iyj xung dot loi ich trong
hoat dong cong vu. Kiém soat va han
ché cac tinh hudng phat sinh xung
dot loi ich trong hoat dong cong vu
sé giup ngan ngtra lam quyeén, tham
nhing; gop phan giam thiéu tham
nhiing hiéu qua bdi 1é né ngan chan
st hién thyc héa tit nguy co tréd
thanh tham nhiing. Nhiéu nghién
ctru kinh nghiém qudc t& da chi ra
rang, kiém soat xung dot loi ich la
yéu td quan trong quyét dinh dén
hiéu qua phong chéng tham nhiing.
Néu kiém soat t6t xung dot loi ich,
nhitng quyét dinh ctia co quan nha
nwdc sé bao dam dwoc tinh liém
chinh, cong bang, khong bi chi phdi,
tac dong boi su tu 194, thién vi; kiém
soat hiéu qua xung dot loi ich s€ lam
tang long tin cua nguwoi dan doi voi
nha nudc, doi ngu CBCC khi ho
thuee thi cong vu. O Viét Nam, Luat
Phong, chong tham nhiing nam
2018 va Nghi dinh 59/2019/ND-CP
ctia Chinh phu quy dinh mang tinh
nguyen tac vé trach nhiém kiém sodt,
giam sat va xt¢ ly xung dot loi ich.

Hinh minh hoa.

Trong do, Nghi dinh 59/2019/ND-CP
quy dinh cu thé vé trach nhiém xw
ly thong tin, bdo cao vé xung dot loi
ich; giam sat viéc thiec hién nhiém
vy, cdng vu duoc giao ctia nguodi co
xung dot loi ich; tam dinh chi, dinh
chi viéc thuc thi cong vu ctia nguoi
c6 xung dot 1oi ich; quy dinh cu thé
vé cac truong hop xung dot loi ich
dé€ nhan dién tinh hudng khi xung
dot 1oi ich nay sinh trén thuc té; vé
trach nhiém thoéng tin, bao cao vé
xung doét loi ich cua cac chu thé khi
xac dinh c6 xung dot loi ich; trach
nhiém xw ly thong tin, bdo cao vé
xung d6t loi ich; giam sat viéc thuec
hién nhiém vu, cong vu duoc giao
ctia ngroi cé xung dot loi ich cta
chu thé c6 thdm quyén. Nghi dinh
59/2019/ND-CP cling quy dinh
nguoi co6 chitc vy, quyén han céd
xung doét loi ich khi c6 dau hiéu rd
rang cho rang nguoi d6 thudc (hodc
sé thugc) mot trong 9 truong hop cu

thé o Diéu 29.
b.b.M

2 Boi 1&: khi xung dot loi ich khong bi kiém sodt, thi nguoi c6 chirc vy, quyén han c6 thé sw dung quy‘én luc cia minh d&
ban hanh quyét dinh hodc chi phdi, anh huéng dén viéc ban hanh quyét dinh mot cach tuy tién, lam ton hai dén loi ich
cong. Day chinh la ly do ma trong cac van ban phap lugt vé kiém soat QLNN va phong ch6ng tham nhiing thuong c6 cac
quy dinh vé ngan chan, kiém soét hodc xda bo cac tinh huéng xung dot 1oi ich trong hoat dong cong vu nham phong ngtra
tham nhiing (mac dut khong st dung thuat ng “xung dot loi ich”).
% Khoan 4 Diéu 7 Cong wdc vé chdng tham nhing (UNCAC) nam 2003 ctia Lién hop qudc, https://thuvienphapluat.vn/van-

ban/Bo-may-hanh-chinh/Cong-uoc-chong-tham-nhung-cua-Lien-Hop-quoc-09-12-2003-94971.aspx
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HOAN THIEN KHUNG PHAP LY
VE CHONG “TAY XANH” CUA VIET NAM
TRONG HOAT DONG THUONG MAI QUOC TE

NHOM TAC GIA®

Tém tdt: Trong bdi canh phdt trién bén virng tré thanh xu thé toan ciu, hanh vi “tdy xanh” (greenwashing) dugc
coi la la mot thdch thikc, khi cdc tuyén bd'moi trieong thiéu chinh xdc cd thé' gdy ra sw sai léch trong nhin thikc ciia nguwoi
tieu dung va nha diau tw. Hién nay, Viét Nam va cdc quoc gia dd tham gia vao cdc cam két quoc téva ban hanh cdc quy
dinh noi dia nham han ché hanh vi tdy xanh. Tuy nhién, Viét Nam con gdp nhiéu thdch thirc trong thuec thi cic quy dinh
vé tdy xanh trong hoat dong thwong mai quoc té. Bai viét phin tich quy dinh qudc té'va ciia Viét Nam vé tidy xanh, dinh
gid thyee tién dp dung quy dinh vé tdy xanh ciia Vigt Nam trong thuong mai quoc té, dwa ra goi mé vé chinh sdch phil
hop danh cho Vi¢t Nam.

Tir khoa: Phit trién bén vieng, tdy xanh, thwong mai quoc té.

Abstract: In the context of sustainable development becoming a global trend, “greenwashing” behavior is considered
a challenge, when inaccurate environmental claims can cause distortion in the perceptions of consumers and investors.
Currently, Vietnam and other countries have participated in international commitments and issued domestic regulations
to limit greenwashing. However, Vietnam still faces many challenges in implementing regulations on greenwashing in
international trade activities. The article analyzes international and Vietnamese regulations on greenwashing, evaluates
the practical application of Vietnam's greenwashing regulations in international trade, and offers suggestions on
appropriate policies for Vietnam.

Keywords: Sustainable development, greenwashing, international trade.

Patvan dé nhiéu thich thtc. Do d6, viéc nhdm quang ba san pham, dich vu
Hién tuong “ty xanh” (greenwashing) nghién cttu quy dinh qudc t€ va hodc chinh sich cia mot doanh

ngay cang phd bién trén toan cau
nhut mot hé qua cta xu hudng san
xudt va tiéu dung xanh. Greenwashmg
gay tac dong tiéu cuc dén cac no luc
phét trién bén viing thuwe chat, lam
sai léch niém tin ctia nguoi tiéu

dung va tao rui ro cho nén kinh té&
xanh. Du chua cé hiép udc qudc t&

rang budc nao diéu chinh tryec tiép,
mot khuon kho phéap ly da tang da
hinh thanh théng qua cac hiép dinh
WTO, tiéu chudn qudc t€, cac FTA
c6 chuwong phat trién bén viing va
luat phap qudc gia. Viét Nam cling
dang tich cwc hoan thién khung
phép ly kiém soat hanh vi nay,
nhung qua trinh ap dung trong
thwong mai qudc t&€ van doi mat

phép luat Viét Nam vé tdy xanh,
cling véi phan tich thuc tién ap
dung va dé xuat giai phap, mang y
nghia quan trong ca vé ly luan va
thuee tién.

Téng quan vé tay xanh

Puoc dinh nghia lan dau vao
nam 1986 boi nha hoat dong moi
truong Jay Westerveld', thuat ngte
“tdy xanh” sau d6 da dugc st dung
rong rai va dwoc dinh nghia theo
nhiéu cach khac nhau®. Theo
Chuong trinh Méi treong Lién hop
qudc (UNEP), “tdy xanh” 1a hanh vi
stt dung cac tuyén bd khong chinh

xac, gay hiéu nham hodc khong thé

xac minh vé cdc loi ich mdi truong

nghiép’. Ddc diém quan trong nhat
dé xac dinh mot hanh vi “tay xanh”
la s chénh léch gitta hiéu qua moi
treong thuc t€ va thong diép ma
doanh nghiép truyén thoéng ra bén
ngoai‘. Day la mot hién tuong gan
lién v6i sy gia tdng cua xu htrc'mg
tiéu dung bén viing, khi ngay cang
nhiéu doanh nghlep c6 gang tan
dung loi thé tiép thi ttr cac tuyén bd
mdi treong, du cac tuyén bd do
thiéu co so xac thuec®.

C6 nhiéu cach thitc phan loai
hanh vi tay xanh, tuy nhién cac hinh
thitc tdy xanh thuong lién quan dén
hoat dong quang cdo san pham,
trong d6 cac cong ty cé xu huong
dua ra thong tin mang tinh nham

* ThS Luong Thi Ha Thanh, Tran Dtic Bdo Duy, Pao Huyén Linh (Truwong Pai hoc Luat Ha Noi).

! Jay Westerveld cho rang nganh kinh doanh khach san da dinh hu’cmg sai léch khach hang, khuyén khich téi sit dung khan
tam vi Iy do moi truong, trong khi thure chat hanh dong nay chi gitip khach san tiét kiém chi phi. Pearson J (2010), Turning
point. Are we doing the right thing? Leadership and prioritisation for public benefit, ] Corp Citizensh 2010(37):37-40,
https://doi.org/10.9774/gleaf.4700.2010.sp.00006

2 de Freitas Netto S.V., Sobral M.E.F., Ribeiro A.R.B. va nhiing nguoi khac, Concepts and forms of greenwashing: a systematic
review, Tap chi Environmental Sciences Europe, s& 32/2020, tr. 19.

? United Nations, Greenwashing — the deceptive tactics behind environmental claims, https://www.un.org/en/climatechange/
science/climate-issues/greenwashing, ngay 02/8/2025.

*Magali A. Delmas va Vanessa Cuerel Burbano, The Drivers of Greenwashing, ht'tps://innovation.luskin.ucla.edu/sites/de—
fault/ﬁles/The%20Drlvers%200f%20Greenwashmg Delmas-Burbano-CMR-2011. pdf ngay 02/8/2025.

> Nguyen T8 Nhu, Nghién citu dnh hwdng ciia murketzng xanh dén y dinh mua xanh cia nguoi tiéu dung Viét Nam, Luan an Tién
si nganh Quan tri kinh doanh, Trudong Pai hoc Kinh t&, Dai hoc Da Nang, 2024, tr. 39. @
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1an, 4n gidu thong tin tiéu cuc va
map mo®. Trén thuc té&, rat kho phan
loai cu thé tirng hanh vi tay xanh do
hién nay cdc hanh vi nay cé tinh
phtic tap cao va bao gom su két hop
ctia nhiéu hinh thitc khdc nhau. Mot
vi du dién hinh 14 hanh vi tdy xanh
trong nganh cong nghiép d6 udng.
Cac doanh nghiép d6 udng dong
chai 16n nhu Coca-cola, Danone va
Nestlé bi cac t6 chiic nguoi tiéu
dung va to chitc vi moi truong khoi
kién do cac cong ty trén da stt dung
cac cum ttt map mo nhuw “100% cé
thé tai ché” trong khi hé théng co so
ha tang thuc t€ chwa dap ung duoc
con sO nay va ty 1¢ tai ché vat liéu
tuong tw 6 EU chi dat 55%, cac tuyén
bd sai sir that nhwr “100% lam tir vat
liéu tai chée””.

Tay xanh khong chi la mot su sai
1éch trong cung cap thong tin vé san
pham, hanh vi nay gay ra ton that vé
kinh t&€ va can tré muc tiéu phat
trién bén viing ctia cac qudc gia. Tay
xanh gay hiéu lam, lam x6i mon
long tin cia nguoi tiéu dung®. Quan
trong nhat, tdy xanh lam sai léch
thong tin vé tac dong moi truong
cua san pham, lam chdm qué trinh
huoéng toi muc tiéu phat trién bén
ving va lam suy yéu hiéu qua cta
cac sang kién moi treong that su’.

Cac quy dinh vé tay xanh va
tic dong dén thuong mai
quéc té

Cic quy dinh qudc tévé tay xanh

Hién van chua c6 hiép udc qudc
t&€ rang budc chuyén biét nao truc
tiép diéu chinh hanh vi tdy xanh
trong thuong mai qudc t€. Khung
phap ly cia WTO khoéng quy dinh
cu thé vé tdy xanh ma quy dinh

thong qua cac nguyén tic vé minh
bach, khong phén bi¢t di xt va dua
trén bang chting khoa hoc d6i voéi
cac cac quy dinh va tiéu chuan ky
thuat trong Hiép dinh vé Hang rao
ky thuat trong thwong mai (Hiép
dinh TBT)". Trong khi d6, Biéu XX
cua Hiép dinh chung vé Thué quan
va Thueong mai (GATT) quy dinh
cacngoai lé cho phép cac thanh vién
WTO ap dung cac bién phap “can
thiét d€ bao vé cudc song hodc stic
khoe ctia con nguwoi, dong vat hodc
thuc vat” hodc “lién quan dén viéc
bao ton cac ngudn tai nguyén thién
nhién can kiét”, vdi diéu kién céc
bién phap d6 khong ciu thanh su
phan biét d6i x tuy tién hodc vo ly
hodc cac han ché thuong mai tra
hinh. Cac quy dinh nay cting vdi cac
tranh chdp trén thuc t&€ nhu DS58
(US - Shrimp), DS381 (US - Tuna II)
da cho thdy dinh huwéng caa WTO
trong viéc ty do hoéa thuwong mai
nhung van cong nhan cac muc tiéu
moi treong hop phap.

Nhu vay, khuon kho phap ly cua
WTO cho phép cac qudc gia ban
hanh cac tiéu chudn ky thuat déi véi
cac tuyén b6 vé moi treong nhuw

danh gid truong hop nao c6 thé

duoc coi la tay xanh, dwa ra cac yeu
cau vé bang chu:ng khoa hoc d6i véi
cac tuyén bd nay, véi diéu kién can
phai minh bach, khong phan biét d6i
xtt va khong gdy rao can thwong mai
tra hinh. WTO con khuyén khich cac
qudc gia_ap dung tiéu chudn va
huéng dan quoc t€, trong d6 mot
tiéu chuan ndi bat hién nay lién quan
dén tdy xanh la B¢ tiéu chudn ISO
14020 do To chirc Tiéu chuan hoa
qudc t& (ISO) phat trién, thiét lap cac
nguyén tac va yéu cau ddi véi nhan

va cong bd moi truong!. Cling voi
ISO 14020, Bo quy tac Thuc hanh
quang cao va truyén thong tiép thi
cua Phong Thuong mai quéc t&
(ICC) - cdm nang quoc t€ vé tiép thi
va quang cao co trach nhiém'?, cac
bdo cdo ctia OECD, huéng dan cta
T6 chitc Thuong mai va phat trién
Lién hop qudc (UNCTAD) va Chuong
trinh Méi truong Lién hop qudc
(UNEP)® la nhitng chuan muc dugc
cac td chirc quoc t€ uy tin ban hanh,
tro thanh nén tang quan trong dé
cac qudc gia xay dung cac quy dinh
pht hop.

Tt khung phép ly cua WTO va
c4c tiéu chuan, huéng dan qudc té,
cac qudc gia da chu dong xay dung
cac quy dinh noi dia d€ diéu chinh
“tdy xanh”, v6i xu hudng ngay cang
chat ché, chi tiét va cd tinh rang
budc cao. Tuy nhién, mttc d6 thuc
thi tai cic qudc gia van c6 sy chénh
léch, v6i nhiéu qudc gia ban hanh
luat cu thé nhung nhiéu qudc gia lai
diéu chinh gian tiép thong qua luat
bao vé ngubi tiéu dung, tiéu chudn
quang cdo va luat canh tranh khong
lanh manh. Dan dau xu huong nay
1a Lién minh chau Au (EU) cung voi
nhiéu quoc gia phat trién khéc, dang
thiét lap cac tiéu chuan méi nham
tang cuong tinh minh bach va trach
nhiém giai trinh ctia doanh nghiép.
Mot trong nhitng nén tang phap ly
dau tién cua EU la Chi thi vé cac
hanh vi thwong mai khong cong
bang (UCPD), nham bao vé nguoi
tiéu dung khoi cac hanh vi thwong
mai sai léch, thong qua viéc cdm
thuwong nhan c6 cac hanh vi thwong
mai gay hiéu lam cho nguoi tiéu
dung!. Tuy nhién, cdc diéu khoan
ban dau ctua UCPD chu yéu giai

®Ho Thi Thao Nguyén, Tran Thi Siém, T6 Anh Tho & Thai Kim Phong, Gid tri thwong hiéu duwdi tic djng ciia tdy xanh: Vai tro trung gian
cua chit nghia hoai nghi, niém tin va hai Iong, Tap chi Kinh t€ & Phét trién, s6 320(2)/2024, tr. 104.

”The Consumer Voice in Europe, Consumer groups launch EU-wide complaint against major water bottle producers for green-
washing, https://www.beuc.eu/press-releases/consumer-groups-launch-eu-wide-complaint-against-major-water-bottle-producers,

ngay 02/8/2025.

8 Durmus Senyapar H. Nurgtil, Unveiling Greenwashing Strategies: A Comprehensive Analysis of Impacts on Consumer Trust and
Environmental Sustainability, Tap chi Journal of Energy Systems, s& 8/2024, tr. 173.

 Durmus Senyapar H. Nurgtil, tldd, tr. 174.

0 Loi mo dau, biéu 2 va biéu 5 Hiép dinh TBT.
1SO, Environmental statements and programmes for products - Principles and general requirements, https://www.iso.org/stan-
dard/79479 html, ngay 02/8/2025.
2]CC, ICC Framework For Responsible Environmental Marketing Communications, https://iccwbo.org/business-solutions/the-icc-
advertising-and-marketing-communications-code/, ngay 02/8/2025.
13 OECD, Protecting and empowering consumers in the green transition: Misleading Green Claims, https://www.oecd.org/content/
dam/oecd/en/publications/reports/2025/05/protecting-and-empowering-consumers-in-the-green-transition_c23ea601/12f28e4f-

en.pdf, ngay 02/8/2025.

14 European Union, Unfair Commercial Practices Directive, https://eur-lex.europa.eu/eli/dir/2005/29/0j/eng, ngay 03/8/2025.
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quyét van dé tdy xanh thong qua
viéc danh gia tiing treong hop cu
thé voéi cac tiéu chi khong rd rang™.
Vi vay, EU da chi tiét héa UCDP
trong Chi thi vé trao quyén cho
nguoi tiéu dung trong chuyén doi

xanh'® va du thao Chi thi tuyén bo

xanh (GCD), trong do liét ké cac
hanh vi bi xem la tdy xanh, cling
nhw quy dinh cach danh gia, xac
minh va quang cdo d6i véi cac tuyén
b6 xanh". Bén canh cac quy dinh noi
trén, hanh vi tay xanh con c6 thé bi
diéu chinh boi cac quy dinh khac
trong Thoa thuan Xanh chau Au,
nhu Quy dinh vé trai phiéu xanh
ctia EU, Chi thi b4o cdo vé tinh bén
vitng ctia doanh nghiép Cac quy
dinh nay tang cuong tinh minh bach
bang cach cho phep ti€p can thong
tin dang tin cay vé tinh bén viing
lién quan dén nganh dich vu tai
chinh va hiéu sudt chung ctia cong
ty lién quan dén mdi truong va
nhan quyén.’®

Cac quy dinh vé tay xanh cta

Viét Nam

Cac quy dinh lién quan dén tay
xanh ¢ Viét Nam bao gom cic cam
két qudc t€ va cac quy dinh noi dia.
Cac cam két quoc t€ chu yéu tap
trung ¢ cac Hiép dinh thwong mai
tw do (FTA) thé hé mdi, trong d6 noi
bat la Hiép dinh Thwong mai tw do
EU-Viét Nam (EVFTA) va Hiép dinh
Dai tac Toan dién va Tién bo xuyén
Thai Binh Duong (CPTPP) Chuong
13 ve ”Thuong mai va phat trién
bén vitng” cta EVFTA nhac lai cac
hiép dinh qudc t€ da phuong (MEA)
ma EU va Viét Nam da cam két, nhw
Céng wéc khung cta Lién hop qudc
vé Bién d6i khi hdu nam 1992, Nghi
dinh thu Kyoto lién quan dén Cong
wdc UNFCCC va Hlep dinh Paris,
nham khang dinh lai no lyc cua cac
bén trong viéc thuc hién muc tiéu
trong cac diéu wdc nay. Bén canh do,

Chuong 13 duwa ra cam két cu thé

cua cac bén lién quan dén thac day
phat trién bén ving, trong d6 noi
dung lién quan nhiéu nhat dén tay
xanh la viéc cac bén cam két téng
cuong trach nhiém xa hdi te nguyén
ctia doanh nghlep theo huéng dan
caa OECD va cac van ban duwoc
qudc t€ cong nhan khac. Trong khi
d6, Chuong 5 cua EVFTA nhéan
manh viéc tuan tha Hiép dinh TBT
cua WTO dong thoi dua ra cac yéu
cau vé viéc ban hanh céc tiéu chuan,
quy chuan ky thuéat. biéu 5.9 cho
phép cac bén dit ra cac yéu cau vé
danh d&u va ghi nhan déi voi san
phdm khi anh hwong téi stic khoe
hay cudc sdng cua con nguoi, dong
vat va thue vat.

Tu’ong tu nhu EVFTA, CPTPP
Cung cd riéng mot chuong quy dinh
vé moi truong, trong d6 khang dinh
tinh quan trong ctia cac hiép dinh da
phuong vé mdi treong va dua ra cac
cam két ctia cac bén ky két lién quan
dén ting van dé moi trueong cu thé.
Lién quan dén doanh nghiép,
Chuong 20 hudng téi tang cuong
trdch nhiém xa hoi cua doanh
nghiép va yéu cau cac doanh nghiép
khi gi6i thiéu san pham dua trén
chat lwong moi truong cua minh
phai tién hanh trén co s trung thuc,
khong gay hiéu [am va c6 xem xét
nhitng thong tin mang tinh khoa
hoc va ky thuat®.

Nhu vay, mdc du khong dé cap
ro rang dén van dé tay xanh, cac yéu
cau ctia EVFTA va CPTPP vé viéc
thuee thi hiéu qua luat moi truong va
tuan thu cac tiéu chuin qudc té tao
ra mot khuodn kho gian tiép dé€ cac
quéc gia thanh vién xay dung cac
quy dinh xt ly cac tuyén bg sai léch
vé moi truong.

La mot qudc gia chu dong trong
viéc hudng téi muc tiéu phat trién
bén vitng, Viét Nam da tich cuc ndi
luat hoa cac cam két vé moi truong
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trong cac MEA va FTA, xac dinh
viéc hoan thién chinh sach va phap
luat vé moi truong la yéu t6 thiét
yéu dé tuan thu cac cam két thuong
mai?. Déi véi cac quy dinh vé tay
xanh, khong nhu EU, Hoa Ky ban
hanh cac quy dinh chat ché va
chuyén biét, khung phap ly cta Viét
Nam con phan manh va mang tinh
khai quat. Tay xanh dwoc dé cap
mot cach gidn tiép trong mot s6 van
ban quy pham phép luat, chu yéu
tap trung vao viéc chéng quang cao
sai sy that ndi chung va bao vé
nguoi tiéu dung 6 miee d6 co ban.

Cu thé, Diéu 45 Luat Canh tranh
s6 23/2018/QH14 cAm hanh vi canh
tranh khong lanh manh, bao gom ca
hanh vi “dua thong tin gian doi hodc
gay nham 1an cho khach hang” va ap
dung ché tai xt phat vi pham hanh
chinh hoac bi truy cttu trach nhiém
hinh s¢ véi cac hanh vi vi pham.
Trong khi d6, Luat s6 75/2025/QH15
stra d6i, b6 sung Luat Quang cao va
cac van ban huéng dan thi hanh dat
ra cac yéu cau vé tinh trung thue va
chinh xac trong truyén thong thuong

ai, bao gom ca khiéu nai moi
truong. Diéu 8 Luat s6 75/2025/QH15
cam quang cao ¢ ndi dung “khong
dtng hogc gay nham 1an”. Luat Bao
vé quyen loi nguoi tiéu dung s6
19/2023/QH15 cAm cac td chitc, ca
nhan kinh doanh hang hoéa, dich vu
“ltra d&i hodc gay nham lan cho
nguoi tiéu dung thong qua hoat
dong quang cao hodc che gidu, cung
cap thong tin khong day du, sai léch,
khong chinh xac”.

Luat Bao vé moi truong sd
72/2020/QH14 thiét lap cac khuon
khé quan ly moi truong toan dién
nhung khong truc tiép dé cap dén
cac tuyén bd vé moi truong. Tuy
nhién, Luat nay cung cap nén tang
cho cac hé thong ching nhan nhu
“nhan sinh thai Viét Nam”, c6 thé€ hd

"MacLennan ] va De Catelle W, The Revision of EU Greenwashing Laws: A New Framework of Analysis, Tap chi Business and Human

Rights Journal, 2025, tr. 1-7.

16 European Union, Directive to Empower Consumers for the Green Transition, https://eur-lex.europa.eu/eli/dir/2024/825/0j/eng,

ngay 03/8/2025.

17 European Union, Proposal for a Directive on Green Claims, https://environment.ec.europa.eu/publications/proposal-directive-
green-claims_en, ngay 03/8/2025.
8 MacLennan ] va De Catelle W, The Revision of EU Greenwashing Laws: A New Framework of Analysis, Tap chi Business and
Human Rights Journal, 2025, tr. 1-7..

¥ Piéu 20.10, 20.11 Hiép dinh CPTPP.
0Quyét dinh s6 1813/QD-BTNMT ngay 18/8/2020 ctia B Tai nguyén va Mdi trudong ban hanh K& hoach thuc hién Hiép dinh CPTPP

va Hiép dinh EVFTA.
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tro cdc tuyén bd moi trueong hop
phép, dong thoi ngan chan hanh vi
té{y xanh. Diéu 146 dua ra cac vu tién
véi san pham c6 nhan sinh théi Viét
Nam, 1a mot budc tién d€ bat k1p Xu
hudng cta thé g101 trong mua sam,
tiéu dung cac san pham va dich vu
than thién véi mdi treong nham
giam thi€éu nhiéu nhat tac dong bat
loi t6i stec khoe va moi treong?.
Thuc tién trién khai cac quy
dinh vé tdy xanh trong hoat
ddéng thuong mai qudc té tai
Viét Nam

Thuec tién trién khai

Trong hoat dong thwong mai
quoc t€, hién nay Viét Nam cha yéu
diéu chinh “tay xanh” véi hang hda
xudt khdu. Véi hang héa nhéap khau,
trir cac hang hoéa bi han ché€ nhap
khau hodc mét s6 hang hoa déc biét
gay anh hudng dén moi truong, viéc
quan ly véi hanh vi tdy xanh chua
thiee su 10 rang do cac quy dinh cta
chiing ta con chung chung so vdi cac
quy dinh cu thé, chat ché tai cac thi
truong quoc t&. Mac du Viét Nam da
rat tich cuc trong viéc tao ra mot co
SO phép ly nén tang cho viéc kiém
soat cac tuyén bd khong trung thuee
vé moi truong, chung ta van gap
nhiéu kho khéan khi cac quy dinh
chong tdy xanh tai cac thi truong
xudt khau lén nhue EU, Hoa Ky ngay
cang bi siét chat.

Tai Viét Nam, hién tuong tdy
xanh theeong xudt hién dwéi ba dang

pho bién: stt dung tit nglt map mo
nhu “san phdm sinh théai”, “than
thién moi treong”, “100% xanh”,
trong khi khong c6 tiéu chuan do
luong ro rang hay ching nhan cu
thé kem theo; doanh nghlep tw gén
nhan hodc biéu tegng moi tmong do
doanh nghlep thiét k&, dé gy nham
lan véi cac chiing nhan uy tin.
Hinh thie thit ba la cong bd cac chi
tiéu “mau xanh” nhw lwong phat
thai giam, tiét kiém nang luong...
nhung khong kem sd liéu kiém
ching, phwong phap do dém hodc
khong qua bén kiém toan doc lap?.
Nhitng nganh hang c6 nhiéu hanh vi
tay xanh nhw xay dung, thuc pham,
thoi trang lai la nhiing nganh xuat
khau chu lyc cta Viét Nam. Trén
thuc t& khong it doanh nghiép thuc
hién cac hanh vi trén véi thién chi
quang ba, nhng lai thiéu hiéu biét
phap ly va chuyén mén, dan téi
nguy co bi xem la tdy xanh khi c6
khiéu kién, thanh tra hodc phan ting
tte thi treong. Khi bi phat hién, cac
doanh nghiép khong chi anh hwong

vé uy tin truyén thong ma con co thé

kéo theo ton that tai chinh, bi loai
khéi chudi cung ting hoéc cdc ngudn
von dau tu.

Véi cac hanh vi tdy xanh, Viét
Nam tuy chua cé khung xtt ly riéng,
nhung c6 thé xr phat theo cac hanh
vi quang cdo sai léch v6i mitc phat
hanh chinh la 20-200 triéu dong,
twong doi khiém ton so v6i mikc phat
4% tai EU*, muc phat 10% doanh

thu cia Anh® va mtc phat t6i 11,3
triéu d6 la Uc®.

Bén canh cac ché tai x ly vi
pham, Bo Cong thuong da chu dong
trong viéc phat di cdc canh bao vé
tay xanh?, thong tin vé tiéu chuén
xanh cua ttng thi trerong khac nhau
cho doanh nghiép?, dong thoi trién
khai chwong trinh “Nhan xanh Viét
Nam”, khuyén khich doanh nghiép
ap dung cac tiéu chudn moi truong
dé gia tang uy tin va nang luc canh
tranh trén thi truong qudc t6. Bong
thoi, Viét Nam con rat tich cuc trong
viéc tiép can vdi cac tiéu chuan qudc
t&, dién hinh 1a viéc ap dung b tiéu
chudn dén nhan moéi truong ISO
14020 va tiéu chuan qudc t€ vé Hé
thong quan ly mdi truong ISO
14001%. Nhing vi du nay thé hién
dinh hudng cta Viét Nam trong
viéc tao co hoi cho cac doanh nghiép
tuan thu cac quy chuan, nang cao
sttc canh tranh cua doanh nghiép,
uy tin ctia san pham Viét Nam trén
thi treong quoc té€. Tuy nhién, d6i
v6i Nhan xanh Viét Nam, tinh dén
nam 2025 chi c6 125 san pham duoc
chiing nhan va 60% tiéu chuan qudéc
gia dwoc hai hoa hda trén pham vi
qudc t& thap hon nhiéu so v6i muc
tiéu dé ra®. Bén canh do, cac yéu cau
ky thuat trong cac tiéu chi cia Nhan
xanh Viét Nam khong con phtut hop
véi cac yéu cau thuc tién cling nhu cac
noi dung da duoc cap nhat trong Luat
Bao vé moi truong s6 72/2020/QH14,

A Dang Hoang Son, Vii Binh Minh, Nguyén Minh Quang, Dang Hoang Mmh Chiéu tro “tdy xanh”: Thich thitc trong cudc chién phdp
1y bido vé mbi trieong, https://phobienphapluat.vn/quy-dinh-phap-luat-va-thuc-tien-thi-hanh-ve-greenwashing-tai-viet-nam-hien-nay-
a2468.html, ngay 17/11/2025.

2 Nhom PV, Dau la sy thit vé chitng nhin “Chi s6'Nhan xanh toan ciu - Global Green Label Index”?, https://thanhtra.com.vn/dieu-tra-
10061C5CA /bai-3-dau-la-su-that-ve-chung-nhan-chi-so-nhan-xanh-toan-cau-global-green-label-index-5085a3a4a.html,ngay
17/11/2025.

B Pham Thu Trang, ‘Tdy xanh’- Tir chiéu thitc truyén thong dén riii ro ngidm khé luong, https://thesaigontimes.vn/tay-xanh-tu-chieu-
thuc-truyen-thong-den-rui-ro-ngam-kho-luong/, ngay 17/11/2025.

# European Parliament, Greenwashing: how EU firms can validate their green claims, https://www.europarl.europa.eu/ news/en/press-
room/20240212IPR17624/greenwashing-how-eu-firms-can-validate-their-green-claims, ngay 17/11/2025.

» KPMG, New Consumer Enforcement Regime launched, https://kpmg.com/uk/en/insights/legal/new-consumer-enforcement-
regime.html, ngay 17/11/2025.

% Australia Securities & Investment Commission, ASIC’s interventions on greenwashing misconduct:
https://download.asic.gov. au/medla/lbygvudn/rep791 pubhshed -23- august- -2024. pdf ngay 17/11/2025.

7 Uy ban Canh tranh qudc gia, Nguoi tiéu ding cin trong véi sin phim bi “tdy xanh”, https://vcc.gov.vn/default. aspx7
page=newsé&do=detail&category_id=9343771e-96be-48b5-a35d ‘b8eadbclaadddid=91878474-649f-4bc2-b733- d381194dd415, ngay
17/11/2025.

% Nguyén Hanh, Xudt khdu hang hda thich ieng tiéu chudn xanh, https://congthuong.vn/xuat-khau-hang-hoa-thich-ung-tieu-chuan-
xanh-348444 html, ngay 17/11/2025.

1.8 Minh Anh, Nhin xanh Vigt Nam trong xdy dwng nén kinh té’xanh, Tap chi Moi truzong, 8 7/2013.

%B§ tiéu chudn dan nhan moéi truong ISO 14020 va tiéu chuan qudc t& vé Hé thdng quan Iy mai truong ISO 14001 duoc cap nhat tai
Cong thong tin tra cttu tiéu chuan va quy chuan ky thuét qudc gia

3 Bich Lién, Nhdan sinh thdi - “hj chiéi xanh” thiic ddy san xudt va tiéu diing bén vitng, https://nhandan.vn/nhan-sinh-thai-ho-chieu-xanh-
thuc-day-san-xuat-va-tieu-dung-ben-vung-post903955.html, ngay 05/8/2025.

2023-2024,



NGHIEN CcUU -

TRAO DPOI

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWY ER JOURNAL

do d6 hién nay viéc trién khai
Nhan xanh Viét Nam - nay la Nhan
sinh thai Viét Nam, con gdp nhiéu
kho khan®.

Nham hd tro doanh nghiép tiép

can cac ngudn lwc can thiét dé

chuyén d6i xanh, Chinh phu ciing
da ban hanh cac chinh sach ho tro tai
chinh nhw von vay wu dai, hd tro tw
van vé bao cao ESG va hinh thanh
cac quy moi truong nham gitp
doanh nghiép®. Tuy nhién, cac chinh
sach nay mdi chi ding lai & muc
khuyén khich va dinh huéng ban
dau, chira dtt manh mé dé tao ra mot
co ché'ho tro toan dién va tap trung.

Mot s6tén tai va han ché’

Thir nhadt, Viét Nam thiéu cac quy
dinh chuyén biét d€ giai quyét “tay
xanh”. Céac quy dinh hién hanh cta
Viét Nam trén thuec té€ da tao ra mot
co s phap ly nén tang cho viéc kiém
soat cac tuyén bd khong trung thuc
vé moi treong. Tuy nhién, cac quy
dinh nay déu mang tinh chung
chung, chua thiét 1ap tiéu chi rd rang
cho viéc danh gid, kiém chung va
kiém soét cac tuyén bo méi truong.
Trong luat phap Viét Nam khong co
mét dinh nghia phép 1y nao ve tay
xanh hay tuyén b8 vé moi trucmg,
gay ra su khong chic chin vé pham
vi cia mot hanh vi tay xanh. Viét
Nam ciing chwra 6 mot hé théng phé
duyet trude hodc xac minh bat bude
nao voi cac tuyén bé vé mai treong
cua san pham. Trong khi d¢, tay
xanh la van dé ky thuat c6 tinh
chuyén mon cao, doi hoi hé théng
tiéu chuan va huong dan riéng biét
dé xac dinh thé nao la thong tin moi
truong trung thuc, day da va c6 can
ci®. Sy chénh 1éch gitra cac quy dinh
ctia Viét Nam vdi cac tiéu chuan
ngay cang khat khe cta thi truong
xudt khdu 16n ctia ching ta nhue EU,
Hoa Ky sé khién doanh nghiép Viét

Nam gap nhiéu kho khén trong hoat
dong thuong mai qudc té, hang hoa
de bi coi la ”tay xanh” khi xudt khdu
sang nudc ngoai.

Thir hai, s¢ chénh léch trong céc
tiéu chuan xanh ctia Viét Nam va
quoc té€ khién cho doanh nghiép gap
nhiéu khoé khan trong hoat dong
thuong mai qudc té. Nhan sinh thai
Viét Nam hién nay c6 ty 1é 4p dung
thdp va cac tiéu chuan thiéu tinh cap
nhat, khién gid tri ctia chitng nhan
nay doi véi cac doanh nghiép xudt
khau bi han ché so vdi cdc nhan
duoc cong nhan toan cau nhw Nhan
sinh thai EU. Khi,dc'), cac doanh
nghiép xuat khau bat budc phai dap
tng cac nhan sinh thai cua thi
treong nudc nhap khau, gay ra
nhiéu khé khan vé thu tuc va chi
phi. Ngoai ra, cac cong ty con phai
tuan thu cac quy dinh khac nhau
lién quan dén bdo cdo, tai chinh...
cua ting qudc gia®. Sw khong dong
bo gitta cac quy dinh cta ting qudc
gia con tao thanh chi phi kiém tra,

giam sat va bao cdo gia tang dang ké

khi tham gia vao thuong mai qudc
t&€ va trd thanh ganh nang cho cac
doanh nghiép.®

Thir ba, nganh xuat khau Viét
Nam d6i mat vdi nhiéu kho khian
lién quan dén cong nghé, thong tin
va nang lwc. Cac doanh nghiép xudt
khau Viét Nam, dac biét 1a cadc doanh
nghiép vira va nho (SMEs), st dung
cong nghé san xuat lac hau, gay 6
nhiém va tiéu tén nang luong¥. Viéc
nang cap dé dap ting cac tiéu chuan
mdi treong cua cac thi treong nhw
EU doi hoi dau tue von dang ké ma
nhiéu doanh nghlep khong thé chi
tra néu khong c6 sy ho tro. Dong
thoi, cac doanh nghiép Viét Nam
thuong thiéu thong tin chinh xac va
kip thoi vé cac tiéu chuan moi
treong thay doi va cap nhat lién tuc
cta cac thi treong xuat khau®. biéu

2 Nhém PV, Sw thit bat ngo vé

“Nhan xanh Vigt Nam”:
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nay tao ra rui ro tuan thu va kha
nang mat kha nang ti€p can thi
treong. Cudi cung, SMEs - chiém
t6i 90% doanh nghiép xudt khiu
cta Viét Nam® - phai doi mat véi
nhitng thach thuc riéng nhu nguén
Iuc tai chinh han ché cho viéc kiém
toan va chitng nhan moéi truong,
thiéu chuyén moén ndi bd vé tinh
toan va bao cdo phat thai va kha
nang thuwong luong han ché trong
cac cugc dam phan véi cac khach
hang qudc t€ ap dat cac diéu kién
bén viing.

Thir tw, cac quy dinh vé moi
treong tai Viét Nam hién nay lién
quan dén nhiéu by, nganh ¢ tham
quyén khac nhau, gom Bo Nong
nghiép va Moi trueong - kiém sodt
chinh sach méi trueong tong thé va
nhan sinh thai, B Cong thuwong -
quan ly chinh sach thwong mai va
xtic tién xuat khau, B6 Khoa hoc va
Cong nghe - kiém soat tiéu chuan ky
thuat, Uy ban Canh tranh quéc gia
thuc thi chong canh tranh khong
lanh manh, cac hiép hoi bao vé
nguoi tiéu dung van dong quyén loi
vi nguoi tieu dung. Tinh phan
manh, chong chéo tham quyén
trong quan ly khién cho viéc thuc thi
cac quy dinh vé tdy xanh trd nén
khong nhat quan, tao nén cac 16
hong quy dinh va nhitng thach thic
cho doanh nghiép.

Mét sb goi ma cho Viét Nam

Hoan thién phap ludt trong nuoc
vé tdy xanh

Nhu da phan tich ¢ trén, phap
luat Viét Nam hién nay chwa xay
dung tiéu chuan dé xac dinh hanh
vi tdy xanh, thi€u co ch& xdc minh
tuyén bd vé moi _truong, cac quy
dinh phap luat van chua dt manh
déran de cac hanh vi vi pham, thiéu
trung thuc trong quang cdo, canh

Ca thi trwong khong c6é chitng nhdn nao con hiéu luwc,

https://thanhtra.com.vn/dieu-tra-10061C5CA /bai-2-su-that-bat-ngo-ve-nhan-xanh-viet-nam-ca-thi-truong-khong-co- Chung—
nhan-nao-con-hieu-luc-5085a3941.html, ngay 05/8/2025.
% Nghi quyét s6 58/NQ-CP ngay 21/4/2023 ctia Chinh phu vé mot s§ chinh séch, giai phap trong tdm hd tro doanh nghiép

chu dong thich ting, phuc héi nhanh va phat trién bén viing dén nam 2025.

% Nguyeén Thi, Binh ludn vé mot s6'chinh sich méi trong Ludt Bdo vé moi triwong 2020, Tap chi Mi truong, s6 11/2020, tr. 16.

% Chi thi Béo cdo Bén vimg Doanh nghiép (CSRD) va Quy dinh Tiét 16 tai chinh bén ving (SFDR).

% UNCTAD, Bio cio ctia UNCTAD dénh gid tic djng tich cwc va tiéu cuc ciia cdc quy dinh vé moi truong doi voi doanh nghiép vira
va nhd, https://unctad. .org/system/files/official-document/clem19d2.en. pdf ngay 08/8/2025.

% Pham Mai Chi va D6 Quang Churong, Thire trang tang tmang xanh cia cic doanh nghiép cong nghiép tai Ha N¢i, Tap chi Cong
thuong - Cac két qua nghién ctru khoa hoc va ting dung céng nghé, s& 14/2024.

3% K&t qua khao sat cia VCCI nam 2023 cho th&y 88 dén 93% doanh nghiép Viét Nam khong 6 hodc chi nhéan thiic hoi hot
vé cac chinh sach xanh ctia EU anh huong dén xuét khiu ctia ho, https://wtocenter.vn/file/19146/4.-tom-tat-bao-cao-eng.pdf,

ngay 08/8/2025.

% Nguyén Hanh, Doanh nghi¢p nhé va vira déng gop 25% kim ngach xudt khiu, https://veci.com.vn/tin-tuc/doanh-nghiep-nho-
va-vua-dong-gop-25-kim-ngach-xuat-khau, ngay 08/8/2025.
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tranh va bao vé moi treong®. Do d6,
can uu tién hoan thién khung phap
ly véi hai tru cdt: (1) hé thong quy
dinh thong nhat, minh bach va (2)
co ché linh hoat thich tng véi tién
bd khoa hoc - cong nghé. Giai phap
toi wu la tich hop quy dinh chong
tay xanh vao cac luat hién hanh thay
vi ban hanh luat rleng, nham tan
dung co ché thuec thi san ¢6 va glam
chi phi tuan thu*. Trong do6, can
dua ra mot dinh nghia cu thé cta
“tdy xanh” va “cac tuyén bd vé moi
truong”, giai thich cac thuat ngfr
lién quan nhu “mo ho”, ”khong co
can c”... Pong thoi, can dua ra
dwoc cac hanh vi tdy xanh bi cdm
nhu GDC ctia EU, nham tao thuan
loi cho qua trinh thuyec thi.

Ho tro cdc doanh nghiép thich
nghi va ndng cao nang lyc

b€ ho trg hiéu qua cho doanh
nghiép, trudc hét, 0 cap do6 phap
luat va chinh sach cong, Viét Nam
can thiét 1ap mot 10 trinh tuan thu ro
rang, duoc phan theo giai doan, vira
dap ung yéu cau cua thi truong
quoc té, vua tao diéu kién dé€ SMEs
c du thoi gian va nguoén luc chuan
bi. Ly trinh nay can di kém céc co
ché khuyén khich manh mé hon nita
vé tai chinh. Cung voi do, Viét Nam
can trién khai cac chuong trinh hd
tro ky thuat va dao tao chuyén sau,
nham nang cao nang liec cia doanh
nghiép trong viéc nang cao hiéu
biét, ap dung va ching minh su
tuan thu cac quy dinh “tay xanh”.
Viét Nam c6 thé thiét 1ap cac trung
tam tu van ESG cong - tu, la noi
cung cdp thong tin, tw van phap ly
va ky thuat lién quan dén bén ving
cho doanh nghiép, ttt d6 giam chi
phi tim hi€u va rui ro tuan tha sai
quy dinh*.

Phat trién va ndng cao nang lyc
ctia hé thong chu*ng nhin va kiém
dinh trong nuéc

Viét Nam can nhanh chéng tang
cuong thiec hién chwong trinh Nhan
sinh thai Viét Nam, cap nhat cac tiéu
chuan ciing nhu mo rong cac tiéu
chi cho nhiéu san phdm khac, tap
trung vao cac san phdm xudt khau

chu luc (dét may, giay dép, dién tt,
ndng san), cac san pham chiu sy
diéu chinh cua quy dinh EU va cac
san pham c6 tadc dong mai truong
cao (nhua, hda chat, vat liéu xay
dung). Dong thoi, don gian hdéa quy
trinh chirng nhéan va thuc day cac co
ché céng nhéan lan nhau (MRAs)
gitra Viét Nam va cac doi tac thuong
mai vé tiéu chudn va chiing nhan
xanh d€ bao dam chiing nhan noi
dia c6 gid tri qudc t€. Tiéu chuan ma
Viét Nam dua ra cling can dap tng
cac tiéu chuan qudc t€ nhuw Chiung
nhan ISO va bao dam dap tng cac

muc tiéu trong cac cam két quoc té&

cua Viét Nam.

Dbng thoi, can dau tw xay dung
mang ludi cac t6 chite chitng nhan
ndi dia dat chuan qudc té ca vé co
sO vat chat, thiét bi kiém dinh va doi
ngl chuyén gia®*. Khi cac chung
nhan trong nudc dugc qudc té cong
nhén, doanh nghiép sé tiét kiém chi
phi va thoi gian, dong thoi nang cao
tinh chu dong trong viéc dap tng
yéu cau thi truong.

Ting cuong nang lyc quan ly

Dé kiém soét tdy xanh mét cach
chat ché, cac co quan c6 tham quyén
quan ly cac van dé vé bao vé moi
treong can c6 mot sy phdi hop cht
ché, véi cac hoat dong thuc thi
chung va xay dung chinh sach
thong nhat, ting cuong giam sat d6i
véi cac tuyén bd vé mdi truong.
Dbng thoi, can dao tao toan dién cho
can bd quan ly vé cac tiéu chuan moi

treong quoc té, cac cam két qudc té

ctia Viét Nam, cach danh gia mot
tuyén b6 vé moi truong cling nhu
cac thyec tién lién quan dé€ giai quyét
hanh vi tay xanh tai cac qudc gia.

Tiang cuong sw chu dong trong
hop tic quéc te

Viét Nam can chu dong tham gia
vao tién trinh hai hoa cac quy dinh
moi treong trong cac dién dan dam
phan da phuong va nhiéu bén. Tai
WTO, can van dong thiét lap
nguyen tac minh bach trong dan
nhan san phadm xanh, ngan chan
viéc loi dung tiéu chuan moi truong
lam rao can thwong mai. Trong
khuén khd UNFCCC va Hiép dinh

Paris, can thuc ddy co ché béo cao
minh bach vé giam phat thai, dong
thoi tang cuong tham gia cac to
chitc nhie OECD dé€ tiép thu kinh
nghiém qudc t& nhung van bao vé
loi ich cac nwdc dang phat trién.

¢} cap do khu vuc, ASEAN la
khong gian chién lugc d€ Viét Nam
dé xuat Bo tiéu chuan chung vé
tuyén b6 moi truong, tham chiéu tir
cdc khung phép ly tién tién cua EU.
Can thiét lap co ché glam sat dinh
ky va ho tro ky thuat gma cac thanh
vién nhim nang cao nang lyc thuc
thi, giam thiéu su chénh léch tiéu
chuan gitta cac qudc gia.

bbong thoi, Viét Nam can tham
gia tich cuc vao cac dién dan cta
EVFTA va CPTPP¥, st dung cac
khuon kho nay dé trao doi thong
tin, tim kiém ho tro ky thuat, xay
dueng nang lwc va hoc hoi tir cac
quoc gia di dau trong viéc ap dung
cdc quy dinh vé tay xanh.

Cac quy dinh vé tay xanh cua
Viét Nam can phai can bang gitra
nhiéu muc tiéu: bao vé nguoi tiéu
dung trong nudc, duy tri kha nang
canh tranh xudat khau, dap tng cac
cam két qudc té€ va ho tro tién bo
moi trieong thiee sw. Thanh cong ctia
viéc ban hanh va thuyc thi cac quy
dinh nay doi hoi su phdi hop chat
ché gitra cdc co quan c6 tham quyén,
tang cuong boi dlrong nguon lwec,
ho tro doanh nghlep vasuw ph01 hop
chat ché vdi cac doi tac kinh t& va to
chttc qudc té. Xu hudng hién nay
dang rat ro rang trong viéc giam sat
va quan ly chat ché hon ddi voi cac
tuyén b8 vé moi truong. Lya chon
cta Viét Nam khong phai la c6 nén
giai quyét hanh vi tdy xanh hay
khong, ma la chu dong va toan dién
nhu thé nao, ciing nhu dua ra cac
chién luoc hanh dong som c6 thé dé
nang cao uy tin la mot d6i tac
thuong mai ¢4 trach nhiém, ndm bat
co hoi tai cac thi truong dang phat
trién cho cac san pham bén ving va
dong gop vao bao vé moi truong
toan cau.

LTH.T-T.b.B.D-D.H.L

 Nguyén Thi T8 Uyén, Hoan thign phdp lugt vé trach nhiém phdp bj trong linh vyec e bio v¢ moi trieong tai Vigt Nam, Luan an Tién si nganh
Luat hoc, Truong Dai hoc Luat - Dai hoc Qudc gia Ha N6i, 2013, tr. 10.
# Nguyén Thi Huyén, Hoang Ha Anh, Nguyén Trang Linh, Nhu ciu hoan thién phdp ludt vé “Greenwashing” tai Viét Nam, Tap chi FTU
Working Paper Series - FWPS, s6 6/2022, tr. 88.
2 ThS Huynh Diéu Ngan, Hanh trinh ESG cua Viét Nam: Thuc trang va gidi phdp, https://kinhtevadubao.vn/hanh-trinh-esg-cua-viet-
nam-thuc-trang-va-giai-phap-28995.html, ngay 16/8/2025.
# Phan Thi Phuong Trinh, Diéu kién dé’san phim dat tiéu chudn ISO/IEC 17065, https://htdnv.vn/blogs/ho-so-phap-ly/dieu-kien-de-
san-pham-dat-tieu-chuan-iso-iec-17065, ngay 16/8/2025.
“Pham B4 Phong, Climate change response: From Vietnam's commitments under EVFTA and CPTPP to its domestic implementation,

Khda luan t6t nghiép, Truong Pai hoc Luat TP. H6 Chi Minh, 2022, tr. 27.
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PHAP LUAT VE BAO VE QUYEN LOI NGUOI TIEU DUNG
TRONG HOAT PONG TIEP THI LIEN KET

KINH NGHIEM QUOC TE VA GOI MO CHO VIET NAM

NHOM TAC GIA®

Tém tdt: Theo bdo cdo ciia Accesstrade Vigt Nam, thi trueong tiép thi lién két toan ciu, trong d6 cé Viégt Nam, dang
phit trién manh mé, ddc bi¢t trong moi truong thiwong mai dién tir. Tuy nhién, sw bing né nay ciing dat ra nhiéu lo ngai
va thdch thirc d6i voi viée bdo vé qu]/?n loi nguoi tiéu dung. Trén co s¢ phuwong phdp phdn tich, té’ng hop tai liéu va so
sdnh ludt hoc, bai viét nghién civu co s6 1y ludn va thiee tien phdp ludt Vigt Nam vé bdo vé nguoi tiéu dung trong hoat
dong tiép thi lién két, d6i chiéu véi kinh nghiém ciia Hoa Ky, Lién minh chiau Au va Trung Quoc. Két qua chi ra nhitng
han ché’trong bdo v¢ die liéu cd nhan, minh bach quang cdo va co ché'thiec thi, tir d6 dé xudt hoan thién khung phdp 1y
nhiam néng cao higu qud bdo vé nguoi tiéu ding trong khong gian s6.

Tir khoa: Quyén loi nguoi tiéu ding, tiép thi lien két, bao vé div lidu cd nhin.

Abstract: According to a report by Accesstrade Vietnam, the global affiliate marketing market, including Vietnam, is
growing strongly, especially in the e-commerce environment. However, this boom also poses many concerns and challenges
for protecting consumer rights. Based on the method of analysis, synthesis of documents and comparison of jurisprudence,
the article research the theoretical basis and practice of Vietnamese law on consumer protection in affiliate marketing
activities, comparing it with the experiences of the United States, the European Union and China. The results point out
limitations in personal data protection, advertising transparency and enforcement mechanisms, thereby suggesting

improvements in the legal framework to improve the effectiveness of consumer protection in the digital space.
Keywords: Consumer rights, affiliate marketing, personal data protection.

batvan dé

Tiép thi lién két (affiliate marketing)
da mang lai nhiéu loi ich cho ca
doanh nghiép, nha tié€p thi va nguoi
tiéu dung. Tuy nhién, mo hinh nay
cling tiém an nhiéu rui ro, ddc biét
lién quan dén quyén loi ctia nguoi
tiéu dung nhu quyén duoc cung cp
thong tin, quyén bao vé di liéu ca
nhéan, quyén dwgc nhan hang hoda,
dich vu dang véi ndi dung quéng
cdo. Trén the gidi, nhiéu qudc gia da
xay duzng khung phép ly nham bao
vé nguoi tiéu dung trong hoat dong
tiép thi lién két. Tai Viét Nam, méc
du phap luat vé bao vé quyeén loi
nguroi tiéu dung da c¢6 nhitng budc
tién nhung van con ton tai khoang
trong phap ly va kho khan trong
thyec thi. Viéc nghién cttu kinh
nghiém quéc t€, phan tich thuc
trang phap luat Viét Nam va dé xuét
giai phdp hoan thién la can thiét
nham tang cuong hiéu qua bao vé
nguoi tiéu dung, dong thoi thac day
sw phét trién minh bach, bén ving

cua hoat dong tiép thi lién két trong
thuwong mai dién tt.

Bado vé quyén lgi cia ngudi

tiéu dung trong hoat dong

tiép thi lién két

Nguoi tiéu diing

Tiép thi lién két la mot md hinh
tiép thi trong thuong mai dién t,
phat trién tir gitta nhiing nam 90
cua thé’ky XX, ban dau dwa trén moi
quan hé gitta hai chu thé chinh la
nguoi lam tiép thi lién két (affiliate)
va nguoi ¢6 hang hoa, dich vu can
tiép thi (advertiser/merchant). Theo
d6, nguoi lam ti€p thi lién két sé
quéng ba cho hémg hoa, dich vu cua
ngu’Ol can t1ep thi thong qua viéc
gan cic quang céo va duong dan
dén hang hoa, dich vu (product
link) trén trang mang (website) ctia
ho. Truong hop nguwoi tiéu dung
mua hémg hoa, dich vu tir cac quémg
cao va duong dan do ngucn lam tiép
thi lién két gan, nguoi lam tiép thi
lién két sé nhan duoc hoa hong trén

gia tri cuia giao dich dé'. Tinh hiéu
qua cua tiép thi lién két trong linh
vuc thwong mai dién tir da dan dén
sw tham gia ctia chu thé thit ba la cac
mang lwdi tiép thi lién két (affiliate
network). Cac mang lwdi nay co
chttc ndng quan ly hoat dong tiép
thi lién két thong qua viéc theo doi
lugt truy cdp, tinh toan hoa hong,
xtt ly dang ky tham gia chuong
trinh tiép thi lién keét...2

Vé khéi niém, “nguoi tiéu dung”
duoc hiéu 1a tac nhan kinh té thuc
hién hanh vi tiéu dung hang hoa va
dich vu cudi cung. Ho c6 thé'la ca
nhéan, ho gia dinh hodc t6 chtc.
Kinh t€ hoc khoéng dat trong tam
vao xac dinh tu cach ctia ngroi tiéu
dung ma quan tam chu yéu vao viéc
ho la nguoi thuc hién hanh vi tiéu
dung cudi cung. Tt goc d6 phap ly,
theo huwéng dan ctia Lién hop qudc
vé Bao vé nguoi tiéu dung, nguoi
tiéu dung la “Ca nhan, bat ké qudc
tich, hoat dong cha yéu vi muc dich
ctia ca nhan, gia dinh hodc ho gia

* TS. H6 Thi Duyén, Lé Ngoc Lién, Nguyén Bao Ngoc, Lé K& Quan (Trwong Dai hoc Luat Ha N6i)

! Dennis L. Duffy, "Affiliate marketing and its impact on e-commerce” ]ournal of Consumer Marketing, Vol. 22 Issue: 3, 2005,

pp-161-163.
2 Vladimira JuriSova,

Affiliate

marketing in the context

of online

marketing  https://citeseerx.ist.psu.edu/

document’repld—repl&type—pdf&dm =0f0df02024228bealefcaf5dd4ad8b36d8a2elb 0#page=106, ngay 20/08/2025.
3 Nguyeén Kim Ngoc, Tir dién Kinh t€’hoc, Nxb Dai hoc Kinh t& qudc dan, Ha Ngi, 2006, tr. 384.
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dinh”*. Theo quy dinh ctia phap luat
Hoa Ky, nguwoi tiéu dung la “Ca
nhan c¢é dwgc cdc san pham hodc
dich vu thong qua mét giao dich, st
dung hang hoéa hodc dich vu d6 chu
yéu cho muc dich cua ca nhan, gia
dinh hodc ho gia dinh”°. Chi thiAsé'
770/2019 cua Hoi dong chau Au
ngay 20/5/2019 quy dinh, nguoi tiéu
dung la “Bat ky ca nhan nao, lién
quan dén cac hop dong duwoc Chi thi
nay bao ham, dang hanh dong vi
nhitng muc dich ndam ngoai hoat
dong thuong mai, kinh doanh, nghé
thu cong hodc nghé nghiép cua
nguoi do”°.

Nhu vay, nhin mét cach tong
quat, noi ham ctia cac khai niém
nguoi tiéu dung gom ba diém chinh:
(i) V& tu cach chu thé ctia nguoi tiéu
dung, phéan 16n cac qudc gia thira
nhan nguroi tiéu dung la ca nhan;
mot s qudc gia thira nhan tw cach
nguoi tiéu dung cua ca cad nhan va
to chuc; (i) Vé hanh vi cua nguoi
tiéu dung, nguoi tiéu dung la nguoi
phat sinh hanh vi mua, st dung
hang hoa, dich vy; (iii) Vé tinh muc
dich, hanh vi mua va st dung hang
hda, dich vu cua nguoi tiéu dung
dwoc xac dinh la phuc vu tiéu dung
hang ngay, khong vi muc dich
thuwong mai hay nghé nghiép.

Phap luat Viét Nam thtra nhan
nguoi tiéu dung bao gom ca ca nhan
va to chtre, ¢6 sy mé rong hon khi
quy dinh hanh vi cua nguoi tiéu
dung bao gém ca st dung ca “san
phdm” la két qua cua qua trinh san
xuat ma chuwa dwa vao luu thong
nén chwa duwoc xem la hang hda,
thay vi chi mua, sit dung hang hda,
dich vu nhu da s6 cac dinh nghia
thuong xac dinh’.

Thoéng qua truy cap vao cac lién
két quang cdo hodc duong dan, toan
bd qua trinh ttt truy cap vao cac lién
két cho dén lira chon mua san pham,

hang hoa, dich vy, tham chi la thanh
toan... déu dién ra trong méi treong
mang nén tiém an nhiéu nguy co
nhu dénh cap dit liéu ca nhan, truy
cap vao ma doc khi truy cap vao cac
duong link tiép thi lién két trdi noi
trén mang, nguy co cac mang lwdi
tiép thi theo doi hoat dong trén
mang cua nguoi tiéu dung ma
khong nhan duwoc sy cho phép...
Mot s6 nghién ctru vé marketing da
chi ra rang, su hdp dan chuong trinh
ti€p thi lién két khong co tac dong
qua 16n dén quyét dinh mua hang
ctia ngwoi tiéu dung?®, nhung nguoi
lam tiép thi 1a nguoi c6 anh hudng
trén mang xa hoi van tao ra tic dong
nhét dinh. Nguoi tiéu dung dua ra
Iwa chon khong thong qua trai
nghiém thuec t€ ctia ban than ma chu
yéu dua vao thong tin duoc cung
cap, do d6 phu thudc vao thong tin
duoc cung cap. Bén canh do, quyén
cua nguoi tiéu dung cd thé bi vi
pham tit hanh vi vi pham ctia nhiéu
cht1 thé khdc nhau; t6 chitc, cd nhan
cung cap hang hoa, dich vu cung
cap thong tin khong day du, khong
chinh xac... vé san pham, hang hoa,
dich vu, nguén gdc, xudt xu; san
thuong mai dién tir, ngan hién thi
hodc hién thi khong trung thuc két
qua danh gia, phan hoi ctia nguoi
tiéu dung vé hang hoa, dich vu
duoc cung cap trén...

Nhin mdt cach tong quat, nguoi
tiéu dung duoc phap luat vé bao vé
quyén loi nguoi tiéu dung, tuy
nhién, do tinh ddc thu cua tiép thi
lién két, mot s6 quyén lgi cua nguoi
tiéu dung d6i dién vdi nguy co bi
xam pham nghiém trong hon so véi
nguoi tiéu dung truyén thong.

Bdo vé quyén loi nguoi tiéu ding
trong hoat djng tiép thi lién két

Ban dau, nguoi tiéu dung mua
hang hoa, dich vu tir cdc quang cao
va duong dan do nguoi lam tiép thi

ngay 11/08/2025.

5 Diéu 7006 - Definitions, US Code.
¢ The European Parliament And The Council Of The European Union, Directive (Eu) 2019/770, https://www legislation.gov.uk/
eudr/2019/770/contents, ngay 20/8/2025.
"Nguyen Thi Viét Ha, Ban vé ki ni¢m ngueoi tiéu ding trong Lugt Bio vé quyén loi nguoi tiéu dimg nam 2023, https://danchuphapluat.vn/ban-
ve-khai-niem-nguoi-tieu-dung-trong-luat-bao-ve-quyen-loi-nguoi-tieu-dung-nam- 2023-4334.html, ngay 28/7/2025.

8 Kertiriasih, Ni Nengah Rupadi, “The Effect of Affiliate Marketing on Consumer Behavior, Purchase Intention and Purchase Decision."
International Conference Faculty of Economics and Business. Vol. 2. No. 1. 2023.

° Dennis L. Duffy, tdd.
0 Vladimira JuriSov4, tdd.

' Piéu 4 Luat Bao vé quyén loi nguoi tiéu diing ngm 2023.

lién két gan, nguoi lam tiép thi lien
két sé nhan duoc hoa hong trén gia
tri cua giao dich d¢°. Vé sau, tinh
hiéu qua cua tiép thi lién két trong
linh vuc throng mai dién tx da dan
dén su tham gia cua chu thé tha ba
la cdc mang ludi ti€p thi lién két
(affiliate network). Cac mang lwéi
nay co chitc nang quan ly hoat dong
ti€p thi lién két thong qua viéc theo
doi lwot truy cap, tinh toan hoa
hong, xtt ly dang ky tham gia
chuong trinh tiép thi lién két...1°
Nguoi tiéu dung thuic hién hanh vi
mua, st dung hang hoa, dich vu
dugc nguoi lam tiép thi lién két
quang ba. So v6i nguoi lam tiép thi
lién két, nguoi c6 hang hoda, dich vu
can tiép thi va mang ludi tiép thi
lién két thi sy hién dién cua nguoi
tiéu dung khong qua dam nét, tuy
nhién hoat dong tiép thi lién két lai
6 tac dong rat 1on dén quyén va loi
ich hgp phap ctia nhém cha thé nay.

Quyén cua nguoi tiéu dung
(consumer rights) la mot tap hop cac
quyén duoc phap luét thira nhan,
bao dam danh cho nguwoi tiéu dung
khi phat sinh hoat dong mua, st
dung hang hdéa hoac dich vu do
thuwong nhan cung cdp. Theo Luét
Bao vé quyén loi nguoi tiéu dung
nam 2023, quyén cua nguoi tiéu
dung hién dwoc chia thanh 11
nhom, trén co so dp dung cac hudng
dan cua phap luat qudc t&€ vé quyén
cuia nguoi tiéu dung va ké thira cac
quyén dugc Luat Bao vé quyén loi
ngroi tiéu dung nam 2010 ghi nhan,
dong thoi, b6 sung mot sd quyén
moi nhu quyén bao vé thong tin,
quyeén khoi kién''. So véi nguoi tiéu
dung noéi chung, ngroi tiéu dung
trong hoat dong ti€p thi lién két
cting c6 11 nhém quyén loi ndi trén.
Tuy nhién, mét s6 quyén ctia nguoi
tiéu dung trong hoat dong tiép thi
lién két can c6 mitc d6 bao vé cao
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hon, dién hinh la cdc quyén lién
quan dén thong tin nhu quyén dugc
cung cap thong tin (rights to be
informed) hay quyén bao vé thong
tin (data privacy). Diéu nay xuat
phat t&t ban chat cta hanh vi mua,
st dung hang hoda, dich vu ma
nguoi tiéu dung trong hoat dong
tiép thi lién két thuwe hién. Ho dwoc
phap luat vé bao vé quyén nhw voi
nguoi tiéu dung ndéi chung, tuy
nhién, do tinh ddc thu cua tiép thi
lién két, mot s& quyeén loi ctia nguoi
tiéu dung trong hoat dong tié€p thi
lién két d6i dién voi nguy co xam
pham nghiém trong hon, tinh vi
hon, dé dang hon.

biéu 38, 48 Hién phap nam 2013
xac dinh: “Moi nguoi cd quyén
dwoc bao vé, cham soc strc khoe; c6
quyén duoc séng trong mdi truong
trong lanh va c6 nghia vu bao vé
moi treong”. Theo Diéu 46 du thao
Luat Thuong mai dién tit nam 2025,
“tiép thi lién két” duoc dinh nghia
nhw sau “Dich vu tiép thi lién két la
dich vy trong dé td chire, cd nhin tiép
thi lién két tra hoa hong cho td chirc
cung cdp dich vu tiép thi lién két dé’tao
dwong dan truy cdp toi cdc nén ting
thwong mai dién tir, diea trén so luwot
truy cdp, s6" lwong khdch hang dé’ lai
thong tin, doanh thu tir s6"lirong san
phdm bin ra qua lién két”. Nhw vay
“ti€p thi lién két” c6 bon nhém chu
thé gom:

(i) Nguoi cung cap hang hda,
dich vu (advertiser hodc merchant)
trén moi treong thuong mai dién ti.

Khoan 10 biéu 3 Nghi dinh sd

52/2013/ND-CP quy dinh, thwong
nhan la “t6 chtic c6 dang ky kinh
doanh theo quy dinh ctia phap luat
va truc tiép thuc hién moét phan
hoac toan bo hoat dong thuong
mai”. Nguoi cung cdp hang hoa,
dich vu la bén chu dong khoi tao
chuong trinh tiép thi, &n dinh muc
hoa hong va chiu trach nhiém vé
tinh trung thwec, hop phap cta ndi
dung quang ba. Ho ¢6 quyén lua
chon nguoi lam tiép thi, dong thoi
c6 nghia vu giam sat va xt ly hanh
vi gian 1an trong hé thong lién két.
(ii) Nguoi lam tiép thi lién két
(affiliate hodc publisher): La ca
nhan, t6 chitc tham gia chwong trinh

tiép thi lién két, thuc hién viéc
quang ba san pham, hang hoéa, dich
vu ctua thwong nhan théng qua cac
lién két dién tw, trang web, blog,
mang xa hoi hodc cac nén tang ky
thuat sd khac. Vé ban chat, nguoi
lam tiép thi la bén thyc hién hanh vi
xtc tién thuong mai theo Diéu 102
Luat Thuwong mai 2005, song phlrong
thitc thiee hién c6 yéu t6 ky thuat s6
va tinh &n danh cao, dan dén khé
kiém soat vé noi dung, tinh chinh
xac va pham vi anh hwong cua
thong tin tiép thi.

(iif) Pon vi trung gian hodc mang
ludi ti€p thi (affiliate network/
platform): Trong mo hinh tiép thi

lién két, mang lwdi trung gian c6 thé

vira la nha cung cap dich vu ha tang
ky thuat (tracking, do Iwong hiéu
suat, chi tra hoa hong), vira 1a bén
thit ba chiu trdch nhiém lién d¢i néu
xay ra hanh vi quang cdo gian doi
hoac xam pham dit liéu nguoi tiéu
dung. Viéc xac dinh dia vi phap ly
va trach nhiém cua mang ludi tiép
thi la van dé con bo ngo trong hé
thong phép luat Viét Nam hién nay.

(iv) Nguwoi tiéu dung: Theo
khoan 1 Biéu 3 Luat Bao vé quyén
loi nguoi tiéu dung nam 2023, ngwoi
tiéu dung la cd nhan “mua, stt dung
san phdm, hang hda, dich vu cho
muc dich tiéu dung, sinh hoat ctia ca
nhan, gia dinh, t6 chitc¢”. Trong hoat
dong tiép thi lién két, nguoi tiéu
dung vtra 1a d6i twong hudng dén
ctia hoat dong quang ba, vira la
ngudn phat sinh giao dich lam can
ct tinh hoa hong va la d6i teong yéu
thé trong giao dich dan su.

Vi cach tiép can nhu vay co thé

hiéu: Bao vé quyeén loi nguoi tiéu
dung trong hoat dong tiép thi lién
két la nhiing bién phap dé ngan
ngtra hodc phong chdng nhiing
hanh vi xam pham dén quyén duoc
phap ludt bao vé cuia nguoi tiéu
dung trong qua trinh giao dich
thwong mai dién t& trén mang hoac
cac mang mo khac thong qua hoat
dong tiép thi lién két.

Su cian thiét trong bao vé nguoi
tiéu dung trong hoat dong tiép thi
lién két

Nguoi tiéu dung la nhiing cé
nhan, khong ¢ t6 chitc nén cé kha
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nang 1én bi xam pham quyén va loi
ich hop phap khi tham gia giao
dich. Béi vay nguoi tiéu dung luén
ding & vi tri yéu thé va thiét thoi
trong tat ca cac khia canh sau: ti€p
can, xtt ly va hiéu cac thong tin vé
hang hoa, dich vu; dam phan, giao
két hop dong; kha nang chi phoi gia
ca, cac diéu kién giao dich trén thi
treong; kha nang chiu rui ro trong
qua trinh tiéu dung san pham.
bién hinh nhitng vu viéc xam
pham dén quyén loi nguoi tiéu
dung dang bi co quan c6 tham
quyeén diéu tra va xt ly nhu: vu viéc
quang cao san pham keo rau cu
Kera (2024), san phdm duoc quang
bd rong rai trén cac nén tang mang xa
hoi nhw TikTok, YouTube, Facebook
duwdi hinh thitc “review san pham
tw trai nghiém” ctia nhiéu ca nhan
c6 tam anh huwong ¢ thoi diém dé
nhu Hoa hiau Thuy Tién, Quang
Linh Vlog, Hang du muc... Tuy
nhién, két qua kiém tra ctia co quan
quan ly cho thdy san pham chua
duoc cong bé tiéu chuan chat lwgng
va ndi dung quang cao c6 ddu hiéu
gay | hiéu nham vé tac dung y té. Day
la vi du dién hinh cho thay su nhap
nhang glua hanh vi “danh gla san
phdm” va “tiép thi lién két” - van dé
chwra dwoc phap luat Viét Nam quy
dinh r6. Vu quang cao sita bot cho
tré em khong dang véi chét luong
san phdm duoc co quan truyén
thong c6 uy tin do BTV Quang
Minh, MC Van Hugo va mot sd ca
nhan khac cdng bo... Nhing cé
nhan c6 hanh vi quang cdo sai sw
that trong vu viéc nay da bi xt phat
hanh chinh, tuy nhién véi mttc phat
nay van chua dt d6 ran de dan dén
hién nay cac hanh vi xam pham
quyeén loi nguoi tiéu dung xay ra
thuong xuyén va khong cé ddu hiéu
dttng lai. Sw hoan thién cac quy
pham phap luat bao vé nguoi tiéu
dung trong hoat dong ti€p thi lién
két tro thanh mot yéu cau khach
quan, cdp bach.
Phap luat cia mét sé quéc gia
trén thé giéi vé bao vé quyén
loi nguoi tiéu dung trong
hoat ddng tiép thi lién két
Mac du khong ban hanh cac quy
dinh riéng danh cho hoat dong tiép
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thi lién két, nhiéu qudc gia va to
chitc qudc t& nhue Hoa Ky, Lién
minh chau Au va Trung Qudc da
xay dupng va tirng budc hoan thién
khung phéap ly dua trén cac quy
dinh vé bao vé nguoi tiéu dung,
quang cao, thuwong mai dién tx va
bao vé dir liéu ca nhan.

Hoa Ky

Hoa Ky dwoc xem 1a quéc gia da
“khai sinh” ti€p thi lién két, véi mot
trong nhiing chuong trinh tiép thi 16n
nhét tir trude dén nay do Amazon
thiee hién vao nam 1996'2 Day ciing
la qudc gia c6 nhan thitc rat sém vé
van dé bao vé quyeén loi nguoi tiéu
dung. Uy ban Thuong mai Lién
bang (FTC duoc thanh lap vao nam
1914) c6 chitc nang bao vé nguoi
tiéu dung khoi “cac hanh vi kinh
doanh Itta dao hodc khong cong
bang va canh tranh khéong lanh
manh”. Co quan nay thuc hién bao
vé nguoi tiéu dung théng qua thuc
thi phap luat lién bang va ban hanh
cac huéng dan mang tinh bat budc.
Mot trong s& nhitng huong dan d6
phai ké téi Huéng dan vé bao chiing
(FTC’s Endorsement Guides). Bay
la tap hop cac quy dinh ap dung d6i
vdi bao Chﬁmg (endorsement) “mot
thong dlep quang cdo ma nguoi tiéu
dung c6 thé tin rang phan anh y
kién hodc niém tin cua nguroi khac
ngoai nha quang cdo tai tro”'*. Theo
quy dinh cua FTC, nguoi thuec hién
tiép thi phai dwa ra mét thong béo
cong khai c6 tinh chédt “rd rang va
ndi bat”. Diéu nay c6 thé hiéu la
thong bdo nay phai dugc thé hién
dwdi hinh thtc va néi dung bao
dam dé nhin thay, nhan thay va dé
hiéu d6i véi nguoi tiéu dung
thong thuwong.

Lién minh chau Au (EU)

Phép luat vé bao vé quyén loi
nguoi tiéu dung trong hoat dong
tiép thi lién két cia EU la sy két hop
gitta quy dinh ctia phap luét bao vé

nguoi tiéu dung va phap luat vé bao
vé d liéu cd nhan, nhu Chi thi vé
Hanh vi thwong mai khong lanh
manh (UCPD) va Quy dinh chung
vé Bao vé dix liéu (GDPR).

UCPD c¢6 hiéu lyc ttr nam 2005
va duoc stta d6i, bd sung theo Chi
thi (EU) 2019/2161 ngay 27/11/2019,
quy dinh cac hanh vi bi coi la “hanh
vi thwong mai khong lanh manh”,
xam pham dén cac quyén loi vé
kinh t& ctia nguoi tiéu dung va hau
qua phap ly khi thuc hién cac hanh
vinay. Cach thirc quy dinh vé hanh
vi thrvong mai khong lanh manh cuia
GDPR c6 su két hop gitra hinh thiic
liét ké va dua ra cac treong hop khi
nao mot hanh vi bi coi la khong lanh
manh. Cac hanh vi thiong mai khong
lanh manh dwoc chia lam 2 loai, bao
gom hanh vi thuong mai gy hiéu lam
(mislead commercial practices) va
hanh vi thuong mai c6 tinh hung hang
(aggressive commercial practices).
UCPD con tryc tiép chi ra mot nhom
cac hanh vi ddc thu, bi coi la khong
lanh manh trong moi treong hop,
trong d6 cé viéc khong cong khai vé
quang cdo trong san pham truyén
thong (undisclosed advertorials)®.

Mot van ban khac c6 anh huong
16n trong van dé bao vé quyén loi
nguoi tiéu dung phai ké t6i la GDPR
dwoc ban hanh vao nam 2016 va stra
do6i b6 sung vao nam 2018, GDPR 1a
bd quy tac vé xtr Iy dit liéu c4 nhan
va tu do di chuyén di liéu ca nhan,
qua dé bao vé cac quyén ca nhan co
ban ctia ca nhan'’. GDPR khong chi
1a khudn mau trong quy dinh vé bao
vé dir liéu ca nhan, ma con la co so
phap ly bao vé quyén bao vé dit liéu
ca nhan cho cdong dan EU trong
pham vi ca trong va ngoai khoi.

Trung Quéc

Tai Trung Qudc, cac quy dinh vé
bao vé nguoi tiéu dung trong hoat
dong tiép thi lién két duoc chira

12 Vladimira Jurisova, tldd.

dung chu yéu trong phap luat bao
vé quyén loi nguoi tiéu dung, phap
luat vé bao vé thdng tin ca nhan,
phap luat quang cao va phéap luat vé
thwong mai dién t. Cac quy dinh
nay c6 nhiéu diém khé twong dong
voi phap luat Viét Nam hién tai,
song cling thé hién mot s6 nét tién
b6 ma Viét Nam cé thé tham khao.
“Thong tin cd nhan” theo quy dinh
cua phép luat Trung Qudc co noi
ham kha tuong dong véi “dir liéu ca
nhan”, tic la bao gom cac thong tin
c6 tinh dinh danh mot cd nhan cu
thé, dugc thé hién dudi dang dién twe
hoac hinh thtc khac'®. Luat Bao vé
thong tin ca nhan nam 2021, Luat
Bao vé quyén loi nguoi tiéu dung
nam 2013 bao vé dt liéu dién t& ctia
nguoi tiéu dung trong hoat dong
tiép thi lién két. Phép luat Trung
Qudc xac dinh théng tin ca nhan bao
gom hai loai, bao gom thong tin c4
nhan va thong tin ca nhan nhay
cam. Diéu nay khé twong dong voi
cach thitc phan loai dit liéu cd nhan
theo quy dinh cta Viét Nam hién
nay. Diém khéac biét & chd, néu
thong tin cd nhan tai Trung Qudc
dugc hiéu 1a thong tin gan vOi ca
nhan xac dinh hodc cé thé xac dinh,
thi cac thong tin cd nhan nhay cam
duoc xac dinh 1a moét s6 loai thong
tin ddc thi, mot khi bi tiét 16 c6 thé
dan dén xdm pham vé nhan pham,
ton hai dén an toan va tai san cta ca
nhan. Pang cha y, Luat Bao vé
thong tin ca nhan Trung Qudc ndm
2021 xac dinh tat ca cac thong tin ca
nhan caa tré duwdi 14 tudi la thong
tin ca nhan nhay cam, nham bao vé
t01 da d6i v6i doi tuong la tré em".
Nhin chung, khung phap ly bao
ve nguoi tiéu dung trong hoat dong
ti€p thi lién két tai cac qudc gia trén
thé gidi chu yéu dua trén cac tru cot
bao gom cac quy dinh vé bao vé
nguoi tiéu dung va bao vé dix liéu.

13 Federal Trade Commission, Mission, https://www.ftc.gov/about-ftc/mission, ngay 11/8/2025.

!4 Federal Trade Commission, FTC's Endorsement Guides: What People Are Asking https://www.ftc.gov/business-guidance/re-
sources/ftcs-endorsement-guides-what-people-are-asking, ngay 11/8/2025.
15 Federal Trade Commission, Guides Concerning Use Of Endorsements And Testimonials In Advertising, https://www.ecfr.gov/
current/title-16/part-255#p—255.0(f, ng‘ay 11/8/2025.

16 Piéu 11 Phu luc 1 Chi thi vé Hanh vi thuzong mai khong lanh manh (UCPD).

7Khoan 1, 2 Biéu 1 Quy dinh chung vé bao vé dit liéu ca nhan (GDPR).

18 Ngu
luat, s6 09/2024, tr. 74-84.

1 Piéu 28 Luét Bao vé thong tin c4 nhan Trung Qudc ndm 2021.

yén Phuic Thién, Bdo v¢ die ligu ci nhin trong phdp ludt Trung Qudc - Kinh nghi¢m cho Viét Nam, Tap chi Nha nudc va phap
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Thuc trang phap luat bao vé
quyén lgi ciia ngudi tiéu dung
trong hoat ddng tiép thi lién
két tai Viét Nam

Nguon ctia phdp ludt

Phéap luat vé bao vé quyén loi
nguoi tiéu dung tai Viét Nam chita
dung trong cac van ban quy pham
phap luat thudc céc linh viec bao vé
quyeén loi nguoi tiéu dung, thuong
mai dién t&¢, quang cdo va bao vé dix
liéu cad nhan. Mot trong nhiing
nguBn quan trong nhat 1a Luat Bao
vé quyén nguoi tiéu dung ndm
2023, dugc huéng dan chi tiét tai
Nghi dinh s6 55/2024/ND-CP. Thuong
mai dién tr duoc diéu chinh boi cac
van ban dudi ludt, Ian luot 1a Nghi dinh
s 52/2013/ND-CP ngay 16/5/2013 vé
thuwong mai dién t& va Nghi dinh
85/2021/ND-CP stra doi, b sung mot
s6 diéu ctia Nghi dinh s652/2013/ND-CP
ngay 16/5/2013. Luat Thwong mai
dién t dang trong qua trinh xay
dung, du kién trinh Qudc hoi thao
ludn trong nam 2025, dy thao nay
da dwa ra nhiing quy dinh dau tién
diéu chinh truc tiép hoat dong tiép
thi lién két, cé thé ké tdi viéc dua
ra mot khdi niém phap ly cho tiép
thi lién két va quy dinh vé trach
nhiém cua cac chu thé trong hoat
dong nay®.

Luat Quang cdo nam 2012, duoc
stta d6i, bd sung nam 2025 va bat
dau c6 hiéu lwc ttr 01/01/2026.
Thong tw s6 09/2015/TT-BYT ngay
25/5/2015 quy dinh vé ap dung d6i
voi treong hop quang cao san
phdm, hang hoda, dich vu déc biét
trong linh vuc y t€. Ngoai ra, hoat
dong quang cao thwong mai ciing
chiu sy diéu chinh ctia Ludt Thuong
mai nam 2005.

Vé bao vé dix liéu ca nhan, linh
vuc nay chiu su diéu chinh cta
Nghi dinh s6 13/2023/ND-CP ngay
17/4/2023 vé Bao vé dit liéu c4 nhan.
K& tu ngéy 01/01/2026, mot s6 quy
dinh ctia Nghi dinh nay bi thay thé
bang quy dinh caa Luat Bao vé di
liéu ndm 2025.

N¢i dung phép ludt va thuc tién
thuc hién

O Viét Nam hién nay, nhitng
ngudi tiéu dung mua sdm truc
tuyén it quan tdm dén van dé bao
mat thong tin. Chinh diéu nay da
dan dén nhiéu truong hop cac doi
twong pham tdi loi dung su thi€u
hiéu biét cua nguoi tiéu dung,
thuong gia danh nhan vién ngan
hang hodc chuyén vién cham séc
khach hang dé dang biét duoc cac
thong tin quan trong nhw s6 tai
khoan, s6 tién trong thé, dia chi, can
cudce cong dan, ma s6 thué, va tir d6
lam nguwoi tiéu dung tin tedng hon.
Minh chiing cho treong hop nay la
khach hang ctia chi T da bi cac d6i
twong ltra ddo nén da chuyén tién
mua hang hon 20 triéu dong va chi
dén khi nguoi giao hang dén yéu
cau thanh todn, ca nguoi mua va
nguoi ban phat hién minh déu la
“nan nhan”. Van dé cong bd san
pham hién nay ciing dang lam cong
dong tiéu dung day séng. Ttr dau
nam dén nay, luc luong cong an da
triét pha nhiéu duong day san xuat,

buon ban, tiéu thu stta bot gia véi sd

lwong cuec 16n tai Ha Noi va cac tinh
lan can dugc nhiéu nguoi noi tiéng
quéng cao, nhu san pham keo rau
cu Kera do Vlog, Hang Du Mug,
Hoa hau Nguyen Thuc Thuy Tién
phan phdi trén thi treong khién dw
Iuan xo6n xao.

Phap luat vé bao vé quyén loi
cta nguoi tiéu dung vé co ban da
tao ra mot khung phap ly cho viéc
bao vé quyén loi ctia nguoi tiéu
dung trong hoat dong ti€p thi lién
két 0 nudc ta. Theo thoi gian, khung
phap ly nay ngay cang dwoc hoan
thién, song van khong trdanh duoc
mot s6 khoang trong.

Thir nhit, phdp ludt vé quyén bao vé

thong tin clia nguoi tiéu ding trong
hoat dong tiép thi lién két

Quyén bao vé thong tin cua
nguoi tiéu dung la diém méi cua
Luat Bao vé quyén loi nguoi tiéu
dung nam 2023 so voi Luat bao vé

2 Piéu 46 du thao Ian 1 Luat Thuong mai dién ti ngay 22/6/2025.
2 Khoan 1 Diéu 4 Luat Bao vé quyén loi nguoi tiéu dung nam 2023: “Buroc bido dam an toan tinh mang, sitc khde, danh du, nhdn phim,
uy tin, tai san, bao vé thong tin, quyén, loi ich hop phdp khic khi tham gia giao dich, st dung san pham, hang héa, dich vu do t6'chitc, cd nhin

kinh doanh cung cip” .

2 Khoan 3 Diéu 3 Luét Bao vé quyén loi nguoi tiéu dung ndm 2023.
2 Khoan 13 biéu 3 Nghi dinh 52/2013/ND-CP vé Thuong mai dién ti.
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quyén loi nguoi tiéu dung nam
2010. Theo d94, Diéu 4 Luat Bao vé
quyeén loi nguoi tiéu dung nam 2023
da chinh thtc thtra nhan bao vé
thong tin la mot quyén cua nguoi
tiéu dung?. Quyén nay dugc cu thé
hoa trong cac quy dinh tit Diéu 15
dén Diéu 20 cua Luéat nay, quy dinh
veé trach nhiém cta t6 chirc, cd nhan
kinh doanh trong bao dam quyén
bao vé thong tin cua nguoi tiéu
dung. Quy dinh nay la mét budc
tién trong bao vé quyén loi nguoi
tiéu dung, tuy nhién cac quy dinh vé
quyén bao vé thong tin cua nguoi
tiéu dung hién dang c6 nhitng diém
chua hop ly. Luat mdi chi quy dinh
vé su bao vé d6i véi nhiing gi duoc
coi la “théng tin”, bao gom “thong
tin ca nhan cta nguoi tiéu dung,
thong tin vé qua trinh mua, st dung
san pham, hang hda, dich vu cta
nguoi tiéu dung va thong tin khac
lién quan dén giao dich gitra nguoi
tiéu dung va to chttc, ca nhan kinh
doanh”?. Trong d6, thong tin cd
nhan 6 day dwoc hiéu la “cac thong
tin gop phan dinh danh mét ca nhan
cu the”?. Tuy nhién, thuc t&€ chiing
minh rang, ngu>01 tiéu dung, dac
biét la nguoi tiéu dung trén khong
gian mang nhu nguoi tiéu dung
trong hoat dong tiép thi lién két
khong chi can duwoc bao vé vé
“thong tin” ma con phai dwoc bao
vé d6i véi nhitng di liéu dién tir ma
ho cung cdp trong qua trinh mua, st
dung san pham, hang hoa, dich vu
duoc ti€p thi lién két. Day la qua
trinh tiém an nhiéu nguy co nhu:
danh cap dtr liéu, ma doc khi truy
cap vao cac duong link tiép thi lién
két tr6i ndi trén mang...

Thit hai, phdp ludt vé quyén bdo vé
A ligu cd nhin cla nguoi tiéu ding
trong hoat dgng tiép thi lién ket

Vé quyén bao vé di liéu ca nhén,
nhu da trinh bay, quyén nay chua
duwgc dé cap trong Luat Bao vé
quyen loi nguoi tieu dung nam 2023
va nghl dinh huong dan. Tuy nhién,
néu xem xét nguoi tiéu dung trén
khia canh mot cd nhan thong thuong,
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ho van cé quyeén bao vé dit liéu ca
nhan theo quy dinh cua Luat Bao vé
dit liéu ca nhan nam 2025 va Nghi
dinh s6 13/2023 ngay 17/4/2023 vé
bao vé dir liéu ca nhan. Sy ra doi cua
hai van ban noi trén ddnh dau nhan
thitc mdi ctia cac nha 1ap phap trong
hoan canh quyén riéng tw ctia con
nguoi doi dién voi cadc nguy co xam
pham trén moi treong mang, song,
quy dinh vé bao vé dit liéu ca nhan
van con nhitng khoang tréng. Quy
dinh d6i vdi cookies 1a mot vi du.
“Cookies” la thudt ngtr chi cac tép
d@ liéu nho duoc tai xudng thiét bi
ctia ngroi dung, cé tac dung theo
doi va ghi nhé cac hoat dong caa
ngroi dung trén khong gian mang.
Trong hoat dong ti€p thi lién két, cac
cookies nay duoc ing dung dé tinh
toan s6 luot truy cap chuyén hoa
thanh giao dich, lam co s¢ dé tinh
toan hoa hong cho nha tiép thi cting
nhuw theo doi duwoc hiéu sudt cta
chwong trinh tiép thi. Luat Bao vé
dir liéu ca nhan nam 2025, c6 hiéu
luc tir ngay 01/01/2026, quy dinh cac
nén tang mang xa hoi va dich vu
truyén thong truc tuyén cé trach
nhiém cung cap lua chon cho phép
nguoi tiéu dung ttr ch6i hodc khong
dong y ddi véi viéc chia sé, luu triv
cookies®. Tuy nhién, thoi han Iwu
trtr d6i voi cookies khong duoc xac
dinh 1a van dé dang quan tam. Theo
quy dinh chung cua Luat Bao vé dit
liéu cd nhan nam 2025 déi véi lvu
trir d@ liéu, thoi han lwu trie hién
phu thudc vao muc dich xtt ly dix
liéu d6, dan dén viéc thoi han luu
trit cookies do bén tao lap loai dix
liéu nay chua dong quyét dinh®.
Trong khi d6, mot s6 loai cookies
nhw cookies ctia bén th ba (third
party cookies) c6 kha nang luu triv
dit liéu va theo doi hoat dong caa
nguroi tiéu dung trén cac trang web
khac ngoai trang thwong mai dién
tir ma duong link affiliate dan tdi,
hay loai hinh cookies c6 kha nang
ton tai vinh vién trong thiét bi, dan
dén nguy co mét an toan, an ninh
dt liéu cho nguwoi tiéu dung.

Thit ba, phap ludt vé trach nhi¢m doi
v6i hoat dong qudng cdo ctia nguwoi co
danh hwong

Mot trong nhitng diém méi cua
Luat Bao vé nguoi tiéu dung nam
2023 va Luat stra d6i, b6 sung mot
s0 diéu cua Luat Quang cdo nam
2012 1a quy dinh vé nghia vu thong
bdo voi nguoi tiéu dung vé hoat
dong quang cao cua nguwoi ¢ anh
huong. Cu thé, truong hop ca nhén,
to chirc kinh doanh cung cép thong
tin vé san phdm, hang hda, dich vu
thong qua ngwoi ¢6 anh huong thi
td chttc, cd nhan kinh doanh va
nguoi c6 anh hwong déu cé trach
nhiém cong khai mé&i quan hé gitta
cd nhan, t0 chitc kinh doanh va
nguoi ¢6 anh huong dé€ xuc tién
thuwong mai. Ca nhan, td chic kinh
doanh phai thong bao trwedc, cong
khai cho nguoi tiéu dung viéc tai trg
cho nguroi ¢6 anh huong dudi moi
hinh thitc d€ xtc tién thuong mai
hodc khuyén khich nguoi tiéu dung
mua, st dung san pham, hang hoa,
dich vu®*. Nguwoi cd anh hwong phai

% Khoan 3 Diéu 29 Luat Bao vé dit liéu ca nhan nam 2025.

% Khoan 4 Diéu 32 Luat Bao vé dir liéu ca nhan nam 2025.

% Piém h khoan 1 Diéu 10 Luét Bao vé quyén loi nguoi tiéu diing ndm 2023.
¥ Piém b khoan 3 Diéu 22 Luat Bao vé quyén loi nguoi tiéu dung 2023.

Anh minh hoa.

thong bao truwdc cho nguoi tiéu
dung vé viéc minh duoc tai tro d€
cung cap théng tin vé san pham,
hang hoéa, dich vy¥. Trach nhiém
nay tiép tuc duoc khang dinh trong
dy thado Luat Thuong mai dién ttr.
Cu thé, theo quy dinh vé dich vu
tiép thi lién két tai Diéu 46 cta du
thao, nguwoi phat truc tuyén ban
hang va nguoi cung cap thong tin
danh gia c6 hoat dong tiép thi lién
két co trach nhiém cong bo hodc uy
quyén cho chii quan nén tang
thwong mai dién t& cong khai viéc
dwoc tai tro?8.

Nhu vay, phap luat nudc ta da
thira nhan tdm quan trong cta viéc
bao vé quyén loi nguoi tiéu dung
thong qua minh bach cdc mdi quan
hé vé quang cdo hang hda, dich vu.
Thé& nhung, dé dang nhan thay rang,
cac quy dinh méi dang quy trach
nhiém cho cac bén, chwa c6 quy
chuan cu thé nao cho cac thong bao
cong khai vé mdi quan hé cua cac
bén trong viéc quang ba cho hang
hoa, dich vu. Thém vao do6, phap

% Piém c khoan 2 Diéu 46 du thao lan 1 Luat Thuong mai dién tit ngay 22/6/2025.
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luat hién hanh chuwa lam ré dwoc
mdi quan hé ba bén gitra chu san
thuong mai dién tr - nguoi ti€p thi
lién két va nguoi tiéu dung trong
hoat dong tiép thi lién két. Diéu 36
va 37 Nghi dinh 52/2013/ND-CP
(stta d6i, bd sung boi Nghi dinh
85/2021/ND-CP) quy dinh chu san
giao dich thwong mai dién t@ co
nghia vu xac minh thong tin nguoi
ban va bao dam cung cdp cong cu
khiéu nai cho nguoi tiéu dung. Tuy
nhién, quy dinh nay chwa lam ro
trach nhiém giam sat ndi dung
quang bé ctia nguoi lam tiép thi lién
két - trong khi thuc té, cac duong
dan tiép thi (affiliate links) thuong
duoc chia sé ngoai nén tang san,
trén mang xa hoi hodc qua tng
dung khéc. Vé phia nguoi lam tiép
thi, theo Luat Thwong mai nam 2005
va du thao Luat Thuong mai dién ti
nam 2025 (Diéu 46), ho 1a chu thé
“thuc hién dich vu xtc tién thuong
mai” va c6 nghia vu bao dam tinh
trung thuc cua thong tin cung cap
cho nguoi tiéu dung. Tuy nhién, khi
xay ra vi pham, ho thuong khong
du tw cach phap nhan hodc khong
déng ky kinh doanh, khién viéc xu
ly trach nhiém va boi thuong thiét
hai gan nhu khong kha thi. Do vay,
trong treong hop nguoi tiéu dung
bi xam pham quyén va loi ich hop

I

>
B

phap ciing kho6 dé€ khoi kién nhitng
nguoi ti€p thi lién két vi khong cd
hop dong dan su va ciing kho ¢6 thé
khoi kién cha san thwong mai dién
tte vi ho chi cung cdp ha tang cong
nghé. Diéu nay la mét khoang tréng
phap ly cta Viét Nam can hoan
thién dé tao sitc ran de cho cac ca
nhan cung cap tryc ti€p hodc gian
ti€p dén nguoi tiéu dung.

Thir tw, ranh giéi phdp ly “nguwoi
tiéu dung” va “nguwoi tham gia hoat
dong tiéh thi lin két”

Khoan 1 Diéu 3 Luat Bao vé
quyeén loi nguoi tiéu dung 2023 quy
dinh, nguoi tiéu dung la ca nhan
mua, st dung san pham, hang hoa,
dich vu cho muc dich tiéu dung,
sinh hoat ctia ca nhéan, gia dinh, t6
chiie”. Pong thoi, “nguodi tham gia
hoat dong tiép thi lién két” thong
thwong khong phai thwong nhan
chuyén nghiép, co6 thé'la cac ca nhan
str dung mang xa hoi dé€ kinh doanh
nho 1é khong thuong xuyén kiém loi
nhuan phat sinh. Muc dich cua
“nguoi tiéu dung” la st dung san
pham, néu ho chi don thuan chia sé
trai nghiém va kiém tién hoa hong
khong thuiong xuyén thi khong cé co
sO d€ dua ho vao nhém “nguoi tiép
thi lién két” khién ho chiu diéu chinh
boi Luat Theong mai dién tt, Luat

¥Piéu 4 GDPR.

—

SO 12 (140)@ THANG 12-2025

5« 12X¥
LJ
=
B a— Ea —
Hinh minh hoa.

Thuong mai, diéu nay phu hop véi
ddc diém cua “thwong nhan” tai
khoan 1 Biéu 6 Luat Thuong mai
nam 2005. Trong truong hop nay,
can dua ra cac tiéu chi cu thé € danh
gia mot ca nhan duoc xem la “nguoi
tiéu dung” hay “nguoi tiép thi lién
két”, can xac dinh hoat doéng tiép thi
lién két c6 thuong xuyén hay khong?
Loi nhuan ttr hoat dong nay cé phai
la nguon thu cha yéu hay khong?

Mot sé kién nghi hoan thién
phap luat

Stta doi, bo sung quy dinh vé
quyén bdo vé thong tin ciia nguoi
tiéu ding

“Théng tin ca nhan” va “di liéu
ca nhan” la hai thuat ng& co su
twong dong rat 1on. Trung Qudc chi
st dung thuat ngtt “thong tin cd
nhan” trong tat ca cac van ban chinh
thitc, tuy nhién thuat nglt nay c6 noi
ham kha giéng voi dinh nghia d
liéu cd nhan. Véi EU, GDPR mdc du
st dung thuat ngt “di liéu ca
nhan”, nhung xac dinh di liéu ca
nhan la “toan bd thong tin lién quan
dén mot cad nhan xac dinh hodc cé
thé xac dinh” - twong tw v6i dinh
nghia “thong tin cA nhan” theo Diéu
28 ctia Luat Bao vé thong tin ca nhan

Trung Qudoc®.
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Tai Viét Nam, quyén bao vé
thong tin ca nhan va quyén bao vé
dtt liéu ca nhan dwoc quy dinh tach
biét tai cdc van ban quy pham khac
nhau. Diéu d6 dan téi, quy dinh cua
Luat Bao vé quyén loi nguoi tiéu
dung chi bao vé thong tin ca nhan
nguoi tiéu dung, lam hep di pham
vi bao vé cac quyén chinh ctia nguoi
tiéu dung, dac biét la nguoi tiéu
dung trong cac hoat dong trén nén
tang sO nhu tiép thi lién két. Vi thé
can stra doi quy dinh vé quyén bao
vé thong tin ctia nguoi tiéu dung tai
khoan 1 Diéu 4 Luat Bao vé nguoi
tiéu dung nam 2023 theo huéng mao
rong thanh quyén bao vé thong tin
va di liéu ca nhan ctua ngu’bi tiéu
dung, dong thoi c¢d sw dan chiéu
quy dinh cta Luat Bao vé quyeén loi
nguoi tiéu dung nam 2023 véi quy
dinh cua Luat Bao vé dir liéu ca
nhan nam 2025.

Hoan thién quy dinh vé thoi han
luu trit dit liéu

Viét Nam khong phai quéc gia
duy nhat quy dinh vé thoi han luu
trir dit liéu dwa trén muc dich st
dung. Cach thitc quy dinh tuong tw
duoc ap dung tai nhiéu qudc gia EU.
Cu thé, GDPR 4p dung nguyén tac
“storage limitation” trong xac dinh
thoi han luu trd dir liéu. Theo d6,
biéu 5 ctia Chi thi nay xac dinh, “di
liéu ca nhan duoc lvu trik trong thoi
gian khong dai hon mtc can thiét
cho muc dich xtt ly”*. Quy dinh nay
da duoc nhiéu qudc gia thanh vién
EU noi luat hoa. Hién nay, méot s
quoc gia van dat ra giéi han luu trir d6i
vdi cookies, vi du nhu Luxembourg,
cookies chi c6 thé duoc luu trix trong
vong 12 thang?'.

Do ddc thu vé kha nang thu thap
va ton tai trong mét khoang thoi
gian lau dai cua mot sd loai cookies,
viéc nghién cttu va xac dinh thoi
han luu trir cu thé d6i voi loai tép
d@ liéu nay la can thiét. Chinh vi
vay, can bo sung vao Nghi dinh s6
13/2023/ND-CP hodc Luat Bao vé
d@ liéu ca nhan nam 2025 (khi co
stta d6i) mot diéu khoan quy dinh
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riéng vé thoi han luu trit dv liéu
phat sinh tir hoat dong ti€p thi lién
két va thuwong mai dién tk, theo
hudng: “T6 chirc, cd nhin xit ly dir liéu
trong hoat dong tiép thi lién két chi
dwoc phép lwu triv div ligu cd nhan cua
nguwoi tieu dung trong thoi han toi da
12 thing ké tir thoi diém giao dich hodc
hanh vi truy cdp cudi cung cua nguroi
tieu dung, triv trwong hop coé thoa
thudn khdc véi nguoi tiéu ding hodc
quy dinh phdp ludt chuyén nganh”.
DPong thoi, can bo sung nghia vu
“cong bo cong khai thoi han luu
trit” trén giao dién dién ttr (website,
tng dung) ctia cac san thwong mai
dién ti, mang ludi ti€p thi va nén
tang quang cao. Co quan quan ly
nha nudce - cu thé la Cuc An toan
thong tin (BO Thong tin va Truyén
thong) va Cuc Canh tranh va Bao vé
nguoi tiéu dung (Bo Cong thuong)
can duoc trao tham quyén yéu cau
cac nén tang xéa hodc an di liéu sau
khi hét thoi han luu trix. Viéc quy
dinh cu thé thoi han lwu tri di liéu
khéng chi bao dam nguyén tac minh
bach va han ché xi ly qua mtrc, ma
con giup Viét Nam tiém can tiéu
chuan bao vé dir liéu caa EU, gop

* Xem Diéu 5 GDPR.

Affiliate

‘u ce
=g

Hinh minh hoa.

phan nang cao niém tin s6 cua
nguoi tiéu dung va nang luc canh
tranh cta thwong mai dién tir Viét
Nam trén thi truong qudc té.

Ban hanh huéng dan cu thé doi
v0i viéc thong bdo véi nguoi tiéu
ding vé hoat dong quding cdo cua
nguoi ¢6 anh huong

Yéu cau vé su thong bao cong
khai trong trieong hgp quang cdo st
dung nguwoi c6 anh hwdéng dugc ap
dung tai nhiéu qudc gia nhw Hoa
Ky, cac qudc gia thudc Lién minh
chau Au... Tuy nhién, thay vi chi yéu
cau vé dua ra loi thong bao cong
khai, quy dinh ctia phap luat tai cac
quoc gia nay con dit ra cac diéu
kién vé ndi dung va hinh thtic cta
16i thong bdo. Mdi qudc gia cd cac
diéu kién khac nhau vé 10i thong
bdo, vi du nhu tai Hoa Ky, 16i thong
bdo phai dap ung diéu kién “ro rang
vandi bat”, hay tai Anh, theo hudng
dan ctia ASA nham cu thé héa quy
dinh cua GDPR, ngoai trir diéu kién
rd rang vé hinh thitc va ndi dung,
cac bai dang nham muc dich ti€p thi
lién két trén cac nén tang mang xa
hoi phai dugc gan tag quang cao®.

31 Uy ban bao vé dit lieu Luxembourg (CNPD), Hudng din chung vé Quy dinh bdo v¢ dit ligu vé cookie va cic trinh theo doi khic,
https://enpd.public.lu/content/dam/cnpd/fr/dossiers-thematiques/cookies/CNPD-LD- Cookies.pdf, ngay 11/8/2025.

%2 ASA, Online Affiliate Marketing, https://www.asa.org.uk/advice-online/affiliate-marketing.html, ngay 11/8/2025.



NGHIEN CUU - TRAO DOI

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

Viét Nam hién dang thiéu su
hwéng dan ddi véi viée thong bao
véi nguoi tiéu dung vé hoat dong
quang cao cua ngroi cé anh hwong
nham dam bao tinh minh bach
trong hoat ddng quang cao, bao
dam quyeén duoc cung cdp thong tin
cua nguoi tiéu dung. Vi vy, can bd
sung cac quy dinh huéng dan cy thé
trong Nghi dinh huéng dan Luat
Quang cao (stra ddi nam 2025) hodc
Luat Thwong mai dién ti (dw thao
2025) theo cac hudng sau:

(i) Quy dinh rd vé hinh thiic thé
hién thong bao tai tro: D6i v6i ndi
dung bang van ban (bai ding, bai
viét), thong bdo phai nam ¢ phan
dau bai, st dung cac cum tw dé
nhan biét nhu “No6i dung quang cdo
co tai trg” hoac “Quang cao tra phi
cho (tén thuong hiéu)”. D6i véi noi
dung am thanh hodc video, thong
bdo phai dwgc doc ré rang hodc hién
thi bang chit ndi bat trong it nhat 5
gidy dau ctia ndi dung.

(ii) Quy dinh vé ngdn ngl va do
rd rang ctua thong bao: Thong bao
phai stt dung ngoén ngt tiéng Viét,
kich thuede phong chit khong nho hon
50% ndi dung chinh. Khong duoc st
dung cac tir ngt mo ho nhu “hop
tac”, “dong hanh” néu noi dung thuc
chat mang tinh thuwong mai.

(iif) Nghia vu ctia nén tang mang
xa héi va san thwong mai dién ta:
Cung cdp cong cu ky thuat d€ gan
thé tai tro (#quangcao, #taistro, #ad)
va luu trie dit liéu vé quang cdo co
yéu to tai tro trong it nhat 12 thang.
Phéi hop véi co quan quan ly (Bo
Thong tin va Truyén thong, BO
Cong thwrong) trong viéc xac minh,
xt ly hanh vi quang cdo gian doi
hodc khong cong khai moi quan hé
thwong mai.

(iv) BO sung ché tai xt ly vi
pham: Phat tién tir 30 triéu dong
dén 100 triéu dong d6i voi hanh vi
khong théng bao rd rang mdi quan
hé tai tro khi quang cao. Tudc quyén
tham gia hoat dong quang cao hoac
tam dinh chi tai khoan truec tuyén
trong truong hop vi pham nhiéu lan
hoac gay thiét hai nghiém trong cho
nguoi tiéu dung.

L

B&'sung quy dinh vé trdch nhi¢m
lién d6i boi thuong thiét hai

Hién nay, du thao Luat Thuong
mai dién tir 2025 (Diéu 46) da dé cap
dén dich vu ti€p thi lién két, song
chua lam rd6 md&i quan hé trach
nhiém gitra chu san, nguoi quang ba
va thwong nhan. Do d6, can bd sung
mot khoan méi trong Diéu 46 nhu
sau: “Trwong hop thong tin quang bd,
dinh gid san phdm, hang héa, dich vu
trong hoat dgng tiép thi lién két gdy
thiét hai cho ngueoi tiéu dung, thi nguoi
phit hanh ngi dung qudng ba, t0 chirc
cung cdp dich vu tiép thi lién két va
thirong nhin cung cip hang hoa, dich
vy phdi chiu trach nhiém lién doi boi
thwong thiét hai; trie trieong hop chirng
minh dwoc 16i hoan toan thudc vé bén
khic”. Quy dinh nay sé tao co so
phap ly d€ co quan quan ly x ly céc
vu viéc quang cdo gian doi hoac sai
léch trong moi trueong truc tuyén,
bao dam nguoi tiéu dung duoc boi
thrwong nhanh chéng va cong bang.

Quy dinh vé ranh gidi phdp ly
cia “nguwoi tieu dung” va “nguoi
tiép thi lién két”

Nén bd sung tiéu chi phan dinh
tu cach phap ly trong Luat Thwong
mai dién t (dw thao 2025) hoac
trong Nghi dinh huéng dan Luat
Bao vé quyén loi nguoi tiéu dung,
cu thé:

“Cd nhin tham gia hoat dong tiép
thi lién két duwoc coi la nguoi tiéu ding
néu vigc quang bd san phdm, hang hoa,
dich vy khong thwong xuyén, khong
phit sinh thu nhip ding ké, va khong cé
hop dong thwong mai véi thirong nhin
hodc nén tang tiép thi.”

SO 12 (140)@ THANG 12-2025

Hinh minh hoa.

“Trwong hop cd nhin thiwc hién
hoat dgng tiép thi lién két thwong
xuyén, cé doanh thu, hodc cé hop dong
dich vy v6i thiwrong nhin hodc nén ting
thwong mai dién tir, thi dwoc coi la chil
thé kinh doanh va phdi chiu cic nghia
vy thwong mai twrong 1tng”.

DPong thoi can quy dinh thém vé
nhom chu thé quang ba lai san
phdm da mua dé ho vira duoc
huong quyén lgi cua nguoi tiéu
dung, vira chiu trach nhiém khi
quang b san pham ra thi truong.

Két luan

Bao vé quyén loi nguoi tiéu dung
trong hoat dong tiép thi lién két
khong chi la van dé phap ly ma con
la yéu cau tat yéu dé€ xay dung moi
treong kinh doanh lanh manh trong
ky nguyén s6. Mac du phap luat Viét
Nam da c6 budc tién dang ké voi
viéc b6 sung quy dinh vé bao vé
thong tin ca nhan, minh bach quang
cdo va trach nhiém cta cac bén,
nhung van ton tai nhitng bat cap vé
khai niém, pham vi bao v¢, thoi han
luu trie dit liéu, cling nhw co ché thuece
thi. Do do, can tiép tuc hoan thién
phap luét bao gobm phan loai va bao
vé phu hgp déi véi tirng nhém di
liéu cd nhan, ban hanh tiéu chuan ro
rang cho thong bdo tai tro va quang
cdo ctia nguroi ¢ anh hwéng, quy
dinh cu thé thoi han Iwu trir cookies
va dit liéu dién tr va xac dinh ro tiéu
chi hang hoa, dich vu khong dung
v6i ndi dung quang cao.

H.T.D -L.N.L-N.B.N-L.K.Q
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\ KHOANG TRONG PHAP LY
VE CHUNG NHAN HALAL TAI VIET NAM
VA DINH HUONG HOAN THIEN

THS.LS DUONG VAN QUY"

Tém tit: Nganh cong nghiép Halal toan ciu dang phat triéh manh mé, mo ra co hdi 1én cho cic quoc gia xudt khiu
nhw Vigt Nam. Tuy nhién, sy thiéu ving mét khung phdp Iy dong by vé chitng nhin Halal dang la mét rao can Ién, lam
giam siec canh tranh va han ché’kha ning tiép can thi trweong ciia doanh nghiép Viét. Bai viét phian tich thuc trang phip
lugt va chi ra nhitng khodng trong phdp 1y cot 16i, bao gom sw thiéu ving vin ban chuyén nganh, sw phdn mdnh ciia cic
t6’ chire chitng nhin va sw thiéi mgt co quan quan Lyj nha nwée ddu moi. Qua do, tic gid dé xudt mot so' gidi phdp mang
tinh hé thong nham hoan thi¢n khung phdp ly, g6p phiin xdy dung mot hé sinh thdi Halal uy tin va hi¢u qud tai Viét Nam.

Tir khoa: Chirng nhin Halal, khung phép 1y, tiéu chudn Viégt Nam.

Abstract: The global Halal industry is growing strongly, opening up great opportunities for exporting countries like
Vietnam. However, the lack of a synchronous legal framework on Halal certification is a major barrier, reducing competitiveness
and limiting the market access capacity of Vietnamese enterprises. The article analyzes the current law situation and points
out core legal gaps, including the lack of specialized documents, the fragmentation of certification organizations and the lack
of a focal state management agency. Thereby, the author proposes a number of systematic solutions to improve the legal
framework, contributing to building a reputable and effective Halal ecosystem in Vietnam.

Keywords: Halal certification, legal framework, Vietnamese standards.

Patvan dé

Trong nhiing thap ky gan day,
nganh cong nghiép Halal da vuot ra
khoi pham vi mot thi trieong ton gido
dé tro thanh mot hop phan quan
trong cua thuong mai toan cau, voi
quy mo chi tiéu ctia nguoi tiéu dung
Hoi gido du kién dat gan 2.800 ty
USD vao nam 2025'. Véi vi théla mot
quoc gia xuat khau néng san hang
dau va 1a thanh vién ctia ASEAN,

Viét Nam co loi thé chién lwoc dé

khai thac thi tru’&mg day tiém nang
nay, ddc biét 1a tai cac khu viee Dong
Nam A va Trung Déng.Tuy nhién,
thuc t€ cho thdy s tham gia ctia Viét
Nam vao linh vire nay con rat han
ché. Ngu}@n nhan cdt 16i khong chi
nam ¢ sy thiu vang mot van ban
phap luat chuyén nganh ma con o
mdt “khoang  trong quy pham”
(normatlve vacuum) sau sac, khién
cho cac hoat dong chvmg nhan, san
xudt va thuwong mai san phdm Halal
thiéu di mot co so phap ly vitng chic
dé cong nhan va bao vé.

Tinh trang nay dan dén hé qua
tat yéu la sy phan manh cua thi
truong chiing nhan, thiéu dong bd
trong quan ly, gady kho khan cho
doanh nghiép va lam giam niém tin
cua cac doi tac quoc té. Trong khi
cac qudc gia Hoi gido nhu Malaysia
hay Indonesia da thé ché hoa viéc
quan tri Halal bang cac dao luat
riéng va cac co quan chuyén trach
day quyén luc nhu Cuc Phat trién
Hoi giao Malaysia (JAKIM)? hay Co
quan Td chitc dam bao san pham
Halal Indonesia (BPJPH)? thi cau
hoi dat ra cho mot nha nudce thé tuc
v6i cong dong Hoi gido chiém ty 1é
nho nhu Viét Nam la: m6 hinh nao
la phu hop va hiéu qua nhat? Viéc
sao chép may moc mot mo hinh cé
thé sé khong kha thi.

Bai viét nay lap luan rang, dé
giai quyét cac thach thitc mang tinh
cau truc, Viét Nam khong chi can
som ban hanh mét van ban phap ly
0 cdp nghi dinh. Quan trong hon,
ching ta can kién tao mot mo hinh

* Cong ty luat TNHH First Counsel.

quan tri ddc thu. Bf?mg phuong phép
phan tich luat viét, luat so sanh va
tong két thuee tién, bai viét sé chiing
minh rang mo hinh hop tac linh hoat
gitta co quan quan ly nha nudc, thim
quyén ton gido va nang lwc khoa hoc
ky thuét - theo kinh nghiém thanh
cong cta Thai Lan - la mot dinh
huéng kha thi va phu hop véi boi
canh Viét Nam. Dong thoi, tac gia
cling sé di sau phan tich cac rui ro
phéap ly tiém an va ham y thuc tién
ddi véi hoat dong tw van, quan tri
rui ro ctia doanh nghiép va gidi luat
sw trong giai doan chuyén déi phap
ly quan trong nay.

Thuc trang phap luat va thuc

tién vé chiing nhan Halal tai

Viét Nam

Qua trinh hinh thanh khung phap
ly va thuc tién hoat dong chttng nhan
Halal tai Viét Nam c6 thé duoc xem
xét qua bon giai doan chinh: giai
doan ap dung phap luat chung mot
cach gian tiép, giai doan no luc tiéu

ITrung tam WTO va Hoi nhap, Dé'doanh nghiép khong bé 16 co hdi xudt khdu vao thi truong Hoi gido, https://trungtamwto.vn/thi-
truong-duc/23654-de-doanh-nghiep-khong-bo-lo-co-hoi-xuat- khau-vao-thi-truong-hoi-giao, ngay 12/8/2025.

2 Viét tit cua Jabatan Kemajuan Islam Malaysia, la co quan lién bang ctia Chinh phtt Malaysia chiu trach nhiém vé cac van
dé Hoi glao, bao gdm ca viéc chirng nhan Halal.
3 Viét tét ctia Badan Penyelenggara Jaminan Produk Halal, 1a co quan nha nu¢c cua Indonesia ¢6 tham quyén duy nhat trong
viéc t6 chite va cdp chiing nhan Halal, duoc thanh 14p theo Luat s6 33 nam 2014 vé BDam bao san phdm Halal.
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chudn hda ban dau, giai doan dinh
hinh thé ché, va giai doan hudng téi
mot khung phap ly toan dién.

Khung phdp ly gian tlep vd sy
chdp vd trong giai doan diu

Trong nhiéu nam, Viét Nam
khong c6 bat ky van ban quy pham
phap luét nao quy dinh truc tiép vé
san phdm hay hoat dong chung
nhan Halal. Thuat ngt “Halal”
khéng duwoc dinh nghia hay cong
nhan trong hé thong phap luat qudc
gia, tao ra mot “khoang tréng quy
pham” (normative vacuum).

Trong bdi canh d6, cac hoat dong
san xudt va kinh doanh san pham
hudéng dén thi truong Hoéi gido chiu
su diéu chinh gian tiép ciia mot hé
thong phap luat chung, chap v4, bao
gom Luat An toan thwe phdm nam
2010, Luat Chat lwgng san phdm,
hang héa nam 2007 va Luat Bao vé
quyén loi nguoi tiéu dung nam
2023. Tuy nhién, cac van ban nay chi
co6 thé diéu chinh cac khia canh ky
thudt va an toan thong thuong.
Chung hoan toan khong thé bao
quat duoc ban chat cot 16i cua Halal,
von la sy tudn thu cac quy pham
phap ly ton gido dac thu cua luat
Hoi glao (Shari'ah) vé toan bd Chu01
gia tri “tir trang trai dén ban an”

Sw bét cap nay khong chi mang
tinh hoc thuat ma con tao ra rai ro
phép ly truc tiép cho doanh nghiép.
Vi duy, Luét An toan thuc phdm chi
tap trung vao cac chi tiéu ly - hoéa -
sinh cua san phdm cudi cung,
nhung lai béd ngo hoan toan tinh hop
phap cua quy trinh (nhw cach thic
giét mo). Mot san pham c6 thé “an
toan” theo ludt Viét Nam nhung lai
la “Haram” (bi cdm) theo luat Hoi
gido. Néu doanh nghiép tw y dan
nhan Halal cho san phdm nay, ho ¢6
nguy co vi pham khoan 1 Biéu 10
Luat Bao vé quyén loi nguoi tiéu
dung ndm 2023 vé “cung cap thong
tin sai léch, khong d‘éy du, khong
chinh xac” gady nham lan cho nguoi
tiéu dung. Cau hoi dat ra la: co s¢

nao dé€ co quan chirc nang xw ly va
ché tai nao sé duoc ap dung? Chinh
su thiéu ro rang nay da tao ra mot
moi treong kinh doanh bat dinh,
tiém &4n nhiéu tranh chédp.

N© luc tiéu chudn héa: Suw ra doi
ctia hé thong TCVN vé Halal

Budce di quan trong dau tién cua
Nha nudc trong viéc dinh hinh linh
viee Halal la viéc xay dung va ban
hanh cac Tiéu chuan Quéc gia
(TCVN) Day 1a nd luc nham tao ra
mot nén tang ky thuat chung, giup
hai hoa hoa hoat dong san xuat va
chiing nhan trong nudc, dong thoi
lam co s& dé€ tiép can cac tiéu chuan
quoc té.

Mo déu la viéc cong b6 TCVN
12944:2020 vé Thyc phdm Halal -
Yéu cau chung. Tiéu chuan nay
dwgc Vién Tiéu chuan chét luong
Viét Nam bién soan trén co so tham
khao cac tiéu chuan qudc t€ uy tin
nhu ctia Uy ban Tiéu chuan thuc
pham Codex va tiéu chuan MS
1500:2019 cta Malaysia®. TCVN
12944:2020 dua ra cac dinh nghia va
yéu cau cu thé d6i véi nguon thue
pham, qua trinh so ché, ché bién,
bao gdi, ghi nhan va van chuyén
thuc pham Halal®.

Tiép noi thanh cong d6, mot loat
cac TCVN chuyén nganh khac da
duoc ban hanh trong nam 2023, tao
thanh mot bo cong cu ky thuat
twong do6i toan dién, bao gom®:
TCVN 13708:2023 (Thuc hanh néng
nghiép tot doi véi co so san xudt
Halal); TCVN 13709:2023 (Thttc an
chan nuoi Halal); TCVN 13710:2023
(Yéu cau doi véi giét mé dong vat
Halal); TCVN 13888:2023 (Yéu cau
ddi v6i td chic chitng nhan san
phém, qua trinh va dich vu Halal)’.

Viéc ban hanh hé thong TCVN
nay da danh ddu su chuyén dich
quan trong, tir trang thai thiéu dinh
hudng sang viéc thiét lap mot ngdn
ngtt ky thudt chung cho toan nganh.

Tuy nhién, mot thach thtc phap
ly 16n van ton tai: vé ban chat, cac

SO 12 (140)@ THANG 12-2025

TCVN nay chi mang tinh te nguyén
ap dung. Diéu nay tao ra mot sy mo
hd vé co ché thuc thi. Néu mot
doanh nghiép cong bd ap dung
TCVN 12944:2020 nhung lai khong
tuan tha day duo, thi trach nhiém
phap ly ctia ho sé dwoc xac dinh nhwe
thé nao? Day c6 duoc coi la hanh vi
canh tranh khong lanh manh hay vi
pham nghia vu da cong bo véi nguoi
tiéu dung khong? Viéc thiéu mot co
ché rang budc va ché tai ro rang lam
giam hiéu luc thuc t€ cta bd tiéu
chudn quan trong nay.

Thuc tién hoat dong chitng nhin:
Thi truong phin manh va budc
ngout thé ché

B4t chdp nhiing nd luc vé tiéu
chuan héa, thuc tién hoat dong
chiimg nhan Halal tai Viét Nam
trong nhiéu nam van mang dac
trung ctia mot thi trwong phan
manh. Hoat dong nay chu yéu do
mot s6 t6 chirc chiing nhan tw nhan
thiec hién. Tuy nhién, theo mot bao
cdo gan day, hién chi c6 mot to chirc
chitng nhan tu nhan duy nhat da
thirc hién dang ky hoat dong chiing
nhan Halal moét cach chinh thitc
theo quy dinh tai Nghi dinh s6
107/2016/ND CP cua Chmh phu®.
Mot s6 t8 chirc khac van tién hanh
cac hoat dong danh gia va cép
chiing nhan nhung chua tuan tha
day du cac quy dinh cua phap luat
Viét Nam, cling nhu chuwa dap tng
cac yéu cau qudc t& doi voi mot to
chttc danh gia sy phu hop. Thye
trang nay dan dén hé qua la uy tin
cua cac ching chi Halal cdp tai Viét
Nam khong dong déu va thuong
khong duoc nhiéu thi treong nhap
khau kho tinh thira nhan, budc
doanh nghiép phai tén kém chi phi
dé xin tai chirng nhan & nudc ngoai.

Trude thuc trang do, mot bude
ngoat vé thé ché da dién ra vao dau
nam 2024. Can ctt theo Quyét dinh s&
689/QD-TDC ngay 29/3/2024 ctia Uy
ban Tiéu chuan do luong chat luong
quoc gia, Trung tam Chtng nhan

#Ngd Thi Ngoc Ha va Lé Thanh Hung, Sin phdm Halal - Tiép cdn tir khia canh tiéu chudn hoa, Tap chi Khoa hoc va Céng nghé
Viét Nam, s0 4, 2022, tr. 23-24.
®Tong cuc Tiéu chudn do luong chat luong, TCVN 12944:2020: Thee phdm Halal - Yéu ciiu chung, B& Khoa hoc va Cong nghé, 2020.
¢ Nguyén Tudn Anh, Ting cwong ning luc chitng nhin dé'phdt trién nganh Halal tai Viét Nam, Tap chi Khoa hoc va Cong nghé
Viét Nam, sd 1, 2025, tr. 25-26.
7 Tong cuc Tiéu chudn do ludng chét lwong, TCVN 13888:2023: Ddnh gid sw phil hgp - Yéu ciu doi v6i to chive chitng nhin sin
phim, qud trinh va dich vu Halal, B6 Khoa hoc va Céng nghé, 2023.

8 Nguyén Tudn Anh, tdd.
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Halal qudc gia (National Halal
Certification Center) da dwgc chinh
thitc thanh lap. Trung tam nay truec
thudc Trung tam Chitng nhan phtt hop
(QUACERT) va duoc dinh huoéng

hoat dong theo cac tiéu chuan qudc t&

nghiém ngat nhu TCVN 13888:2023
(twong duong ISO 17065).

Su ra doi cia moét co quan ching
nhén cdp qudc gia, hoat dong duwdi
sw bao tro cua nha nudc, la mot
tuyén b manh mé vé y dinh cua
Viét Nam trong viéc chinh quy hda,
chuan héa va nang cao uy tin cho
hoat dong Chung nhan Halal. Day
dwroc xem land Iuc nham tao ra mot
dau moi tin cdy, cdp “gidy thong
hanh” c6 gia tri qudc té, gitip doanh
nghiép Viét Nam giam bdt cac rao
can va chi phi khi tham nhdp vao thi
truong Hoi gido toan cau.

Huong téi mot khung phap 1y
toan dién: Vai tro cua dy thao Nghi
dinh vé Quan ljj san pham Halal

D€ chinh thtic 1dp day khoang
trong phap ly, mot du thao Nghi
dinh ctia Chinh phu vé Quan ly chat
lwgng san pham, dich vu Halal da
duwoc Bo Khoa hoc va Céng nghé
xay dung va lay y kién’. Day la van
ban duoc ky vong sé trd thanh
khung phap ly cao nhét va toan dién
nhat, chinh thitc thiét 1ap “luat choi”
cho toan bo hé sinh thai Halal tai
Viét Nam. Dy thao nay quy dinh
mot cach chi tiét cic van dé cot 161
ma hé théng phap luat chung trude
day con bo ngd, bao gom:

- Binh nghia cac thuat ngtt phap
ly: Lan dau tién, cac khéi niém nhw
Halal, Haram, Luat HO6i gido
(Sharia), Najis, quy trinh Halal sé
duwoc dinh nghia chinh thttc trong
mot van ban quy pham phap luat
cua Viét Nam.

- biéu kién d6i voi td chirc chiing
nhén: Dy thao quy dinh rd cac diéu
kién bit budc d8i v6i mot t& chie
ching nhan Halal, chéng han nhw
phai c6 hé thdng quan ly tuan thu
TCVN 13888:2023 va phai co it nhat
hai chuyén gia danh gia la nguoi
Hoi gido dwoc dao tao bai ban.

- Tha tuc ddng ky va quan ly nha
nudc: Thiét 1ap mot quy trinh dang
ky hoat ddng chinh thtrc tai B6 Khoa

hoc va Coéng nghé, dong thoi quy
dinh rd trach nhiém quan ly cua cac
bd, nganh lién quan.

- Chinh sach ho tro: Dwa ra cac
chinh sach cu thé cia Nha nuéc vé
hop tac quoc te, xuc tién thuong mai
va hd tro ngudn luc dé phat trién
nganh Halal.

Khi dwgc ban hanh, nghi dinh
nay sé la co so phap 1y viing chic dé
thong nhat hoa hoat dong ching
nhan, nang cao uy tin ctia chitng chi
Halal Viét Nam va tao ra mot moi
treong kinh doanh minh bach, thuan
10i cho su phat trién cta toan nganh.

Tém lai, trong giai doan vira qua,
Iinh vyc Halal tai Viét Nam da c6
mot sy chuyén minh manh mé ti
mot “vung triing” phap ly sang viéc
tieng budc dinh hinh mot hanh lang
phéap ly - ky thuat ro rang. Tuy
nhién, qua trinh chuyén ddi nay van
con dang do, dat ra nhiéu van dé vé
hiéu luc thuce thi, tinh kha thi ctia cac
quy dinh va tao ra mét moi treong
phap ly phtic tap, doi hoi doanh
nghiép va cac nha tw van phap luat
phai hét stic can trong.

Mot s bat cap, khoang trong

trong quy dinh vé ching

nhan Halal

Mic du da cé nhing budc tién
vuigt bac dwoc ghi nhan nhw da néu
0 trén, qua trinh Chuyen doi thé ché
ctua Viét Nam van con déi mat voi
nhiéu bat cap va khoang trong phap
ly mang tinh cau truc. Viéc nhan
dién va phan tich sau sac cac thach
thirc nay la yéu cau cap thiét dé co
thé dwa ra cac dinh hudéng hoan
thién chinh xac va hiéu qua, dac biét
la trong viéc quan tri rai ro cho
doanh nghiép.

Théch thitc vé tinh hiéu luc va
thyc thi phdp ludt

Théch thitc 16n nhat hién nay la
khoang cach gitra viéc da c6 cac tiéu
chudn ky thuat va mot khung phap
ly c6 hiéu luc thyce thi day da. Hé
thong TCVN vé Halal, du rat quan
trong, nhung vé ban chat van la cac
van ban mang tinh tw nguyén ap
dung. Trong khi d6, van ban then
chot dé tao ra mot co ché quan ly
nha nudc toan dién va c6 tinh rang

budc cao la ngh1 dinh ctia Chinh
phu vé quan ly san phadm Halal van
con dang trong giai doan dw thao.

St cham tré trong viéc ban hanh
mot van ban phap quy ¢ Cé’p nghi
dinh tao ra mot ”khoang trong vé
hiéu Iuc phap ly”. Diéu nay dan dén
cac hé qua truc tiép:

Mot 1a, thi€u co sO phap ly viing
chéc cho hoat dong quan ly. Cac co
quan nha nudc gap kho khan trong
viéc thiee hién chitrc ndng thanh tra,
kiém tra va xtr ly vi pham d6i véi
cac hoat dong chitng nhan Halal
khong tuan thu, hoac cac hanh vi
ghi nhan, quang cdo gay nham lan.
biéu nay khién cho cac hanh vi gian
1an nhan mac, quang cdo sai su that

vé “tinh Halal” kho bi xtt ly triét dé,
lam x6i mon long tin cia ngwoi tiéu
dung va géy thiét hai cho cac doanh
nghiép lam an chan chinh.

Hai 4, tao ra sy khong chac chan
cho méi truong dau tw. Cac doanh
nghiép, dac biét la cac nha dau tw
16n, c6 thé do dw khi dau tw vao cac
day chuyén san xuat Halal quy mo
16n khi “luat choi” chwa dwoc xac
dinh 16 rang va chinh thitc. Day la
mot rui ro phap ly hitu hinh, anh
huwong truc tiép dén quyét dinh
phan bd von dau tu.

Ba la, han ché vai tro ctia Trung
tam Chung nhan Halal qudc gia.
Mac du da dugc thanh lap, nhung
vai tro va thdm quyén cua Trung
tam sé chi duoc phat huy toi da khi
duoc quy dinh va cung ¢6 boi mot
van ban phap quy cap cao hon.

Thdch thitc vé sw cong nhdn quoc té”

Viéc thanh lap Trung tam Chiing
nhan Halal qudc gia 1a mot bude di
dung hudng, nhung chitng chi do
Trung tam nay cdp khong mac
nhién duoc qudc t&€ cong nhan. Day
la mot trong nhitng thach thirc 16n
va phtrc tap nhat, xuat phat tir su
thiéu Vang mot tiéu chuan Halal
toan cau th&ng nhat'. Mbi qudc gia
hodc khu vuec thi truong Hoi gido
16n déu c6 hé thong tiéu chuadn va
cdc yeu cau cong nhan riéng déi voi
cac t6 chire chitng nhan nudc ngoai.

Chang han, d€ duoc cong nhan
tai cac qudc gia thudc Hoi dong Hop
tac Vung Vinh (GCC), mot td chire

°Chinh phu, Dy thdo lin 02: Nghi dinh Quan Iy chdt lwgng san phdm, dich vy Halal, 2025.
10 Ghazali, M. A., Md Sawari, S. S., Ahmad, S. Y., Awang, M. D., & Jusoh, M. K. A., The potential and obstacles of Malaysia’s

@

Halal Certification towards global halal standard, Food Research, s6 6 (Suppl. 3), 2023, tr. 54-59.
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chttng nhan phai dugc cong nhan
boi Trung tam Cong nhan GCC
(GACQC). Tu’ong tw, d€ vao thi treong
Indonesia, viéc cong nhan boi
BPJPH 1a bit budc. Do d6, thach
thirc d6i voi Viét Nam 1a phai xay
dung ndng lwc cho Trung tam
Chtng nhan Halal qudc gia dap
tng dong thoi nhiéu bo tiéu chuan
khat khe khac nhau, va quan trong
hon la phai chu dong dam phan cac
théa thuan thtra nhan lan nhau
(Mutual Recognition Agreements -
MRA). Qué trinh nay doi hoi nd luc
ngoai giao kinh t& bén bi va sy
chitng minh nang luc ky thuat mot
cach thuyét phuc. Néu khong c6 cac
MRA nay, doanh nghiép Viét Nam
van c6 nguy co phai d6i mat véi rao
can tai chitng nhan, lam triét tiéu loi
thé vé chi phi va thoi gian ma mot
to0 chtec chiing nhan trong nudc
mang lai.

Thdch thiic vé nang lyc vd nguén
nhan lyc chuyén nganh

Day la mot rao can mang tinh
cau trac va duoc nhiéu nghién ctu
chi ra 1a van dé nghiém trong.
Nganh cong nghiép Halal doi hoi
mot nguon nhan luc ddc th, can co
“nang luc kép”: vira phai c6 kién
thiec chuyén sau vé ky thuat, cong
nghé thuc pham, quan ly chat
lwong, vira phal am hiéu sau sic vé
luat Hoi gido (Shari'ah).

Viét Nam hién dang d6i mat v6i
tinh trang thiéu hut nghiém trong
nguon nhan lyc nay 6 moi cap do:

- Chuyén gia danh gia (Auditor):
Thiéu cac chuyén gia dugc dao tao
bai ban, c6 kha nang thwc hién cac
cudc danh gia tuan tha theo ca

TCVN va cac tiéu chudn qudc t&

khac nhau.

- Nhan su trong doanh nghiép: Cac
vi tri nhu quan ly Halal néi b, nhan
vién kiém soét chat lugng (QC) am
hiéu vé cic diém kiém sodt tGi han
Halal (Halal Critical Control Points)
trong doanh nghiép con rat hiém.

- Cdn bd hoach dinh chinh sdch:
Thiéu cac chuyén gia c6 du tam nhin

va kién thirc d€ xay dung chinh sach
va dam phan qudc t€ vé Halal.

Thuec trang nay cang trd nén khoé
khan hon khi cong dong nguoi Hoi
giao tai Viét Nam, chu yéu la nguoi
Cham, c6 s6 luong khong 16n va
phén 16n chwa tham gia sau vao cac
hoat dong san xuat cong nghiép, do
d6 chua thé 1a ngudn cung nhan luc
do6i dao ngay lap tiec'.

Day la mot ntt that mang tinh
cdu tric ma néu khong dwoc thao
g8, moi nd lyc vé phap ly va thé ché
déu kho co thé van hanh hiéu qua.
Kinh nghiém ttr cac qudc gia khong
phai Ho6i gido nhung thanh cong
trong Iinh vic Halal nhw Thai Lan
cho thay viéc giai quyét bai toan

nhéan sy nay la hoan toan c6 thé

thong qua cac md hinh dao tao va
hop tac sang tao.

Thdch thifc déi v6i cdc doanh
nghiép vita va nho (SMEs)

Cac doanh nghiép vira va nho
(SMEs) chiém dai da s6 trong cong
dong doanh nghiép Viét Nam, nhung
day lai 1a doi tuong dé bi ton thuong
nhét trudc cac yéu cau ctua ching
nhan Halal. Cac nghién cttu kinh
nghiém tai Malaysia, mot bdi canh c6
nhiéu diém twong dong, da chi ra cac
rao can chinh ma SME thuwong gap
phai, day ciing la nhiing thach thiic
16n d6i voi SME Viét Nam:

M@t Ia, chi phi tuan tht cao. Rao
can 16n nhat 1a chi phi. Chi phi nay
khong chi bao gom phi chiing nhén,

ma con la cac khoan dau tu 16n dé€

nang cap nha xuong, mua sam trang
thiét bi riéng biét va dac biét la chi
phi tim kiém, thu mua nguyén liéu
dau vao da cé chiing nhan Halal,
von thuong co gia cao hon'

Hai la, quy trinh phtic tap va
thiéu hudéng dan. Cac SME thucmg
thiéu nhan sy chuyén trach c6 du
nang luc dé€ nghién ctiru, tim hiéu va
tuan tha cac thu tuc, ho so ching
nhan von rat phuc tap va nghiém
ngat Viéc thiéu cac kénh hd tro, tu
van chuyén nghiép cang lam tang
thém kho khan nay*.
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Ba la, van dé chudi cung tng.
Viéc bao dam tinh toan ven Halal
doi héi sy tuan thu trén toan bo
chudi cung g (tir trang trai dén
ban an). Tuy nhién, cac SME thuong
gdp khoé khan trong viéc tim kiém
va kiém soat cac nha cung cap
nguyén liéu dau vao, vén co thé
chwra duoc chitng nhan hoac chwa c6
nhan thiec day du vé Halal.

Bon la, han ché vé nhan thtec.
Mot by phan khong nho cac chu
doanh nghiép, ké ca doanh nghiép
do ngum Hoi glao lam chu, c6 thé c6
quan niém sai [am rang san pham
ctia minh mac nhién la Halal ma
khong nhéan thttc dugc tam quan
trong cua viéc phai c6 chitng nhan
chinh thitc ttr mdt bén th ba doc
lap dé xay dung long tin va tham
nhap thi truong

Quan niém nay c6 thé dan dén
nhiing rui ro phap ly va thuong mai
nghiém trong khi san phdm khong
dwoc chitng nhan bi thi truong nhap
khau ttr chdi hodc bi nguoi tiéu
dung tdy chay.

Kinh nghiém quéc té va luan
ching cho mé hinh Halal tai
Viét Nam

Viéc nhan dién cac khoang trong
phép ly va thach thic thé ché la
budc dau tién. D& dé xuat cac giai
phap kha thi, bai viét nay cho rang
viéc phan tich cac m6 hinh quan tri
Halal thanh cong trén thé gidi
khong chi dé€ tham khao, ma la dé
tim ra mot con dwong phu hop nhat
v&i boi canh dc thu cta Viét Nam.

Kinh nghiém quéc té vé moé hinh
quan tri Halal

Mac du khong c6 moét mo hinh
duy nhét cho tat ca, kinh nghiém ttr
cac qudc gia di dau trong nganh
Halal cho thay sw hoi tu & mot sd
nguyén tic quan tri ¢St 16i:

M0 hinh nha niwdc héa tai Malaysia
va Indonesia

Cac qudc gia thanh cong nhat
déu co sy can thiép manh mé va rd
rang ctia nha nuedc. Malaysia la mot
dién hinh, v6i vai tro trung tam ctia

" Tang Minh Thanh Thao, Dédng Ngoc Nhat Anh va Pham Dao Hong Ngoc, Phit trién nguon nhan lwc nganh cong nghiép Halal:
Kinh nghiém cdc nuwdc va ham yj chinh sich cho Vigt Nam, Tap chi Cong Thuong, s& 20, 2024, tr. 214-223.

12 Arif, Sazelin, Abdullah, Nurlisa Loke, Abu Bakar, Nurdinah, Mat, Zawiah, & Sulaiman, Nooraini, Obstacles in Securing
Halal Certification in Malaysia: A Study on Home-Based Business (HBB), Walailak Journal of Social Science, s6 14(3), 2021.

13 Abu Bakar, Siti Zakiah, Zamani, Siti Norhasmaedayu Mohd, Ahmad, Hj. Mohd Akhir Bin Hj., & Prasetyaningsih, Endang,
Challenges in the Implementation of Halal Certification Among Small Medium Enterprises (SMEs), Russian Law Journal, s& XI(4s),

2023, tr. 365-371.
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Cuc Phat trién Hoi gido Malaysia
(JAKIM) - mot co quan triec thudc
Van phong Thu tedng. Thadm quyén
cua JAKIM duoc cung cd boi cac
van ban phap luat c¢é hiéu lyc cao
nhue Pao luat M6 ta thwong mai
2011, giap cho ching nhan Halal
ctia Malaysia (MS 1500) tré thanh
mot trong nhitng tiéu chuan uy tin
va dugc cong nhan rong rai nhat
trén thé gidit. Twong tw, Indonesia
da chuyén tir mot hé thong dua vao
xa hoi sang md hinh do nha nwéc
kiém soat vdi viéc ban hanh Luat sd
33 ndm 2014 vé Bam bao san pham
Halal va thanh lap Co quan Nha
nudc BPJPH™. M6 hinh nay mang
lai sw thong nhat va quyén luc cao,
giup chitng nhan Halal ctia ho trd
thanh mot trong nhing tiéu chuan
uy tin nhat. Tuy nhién, viéc ap dung
mdy mdc md hinh nay tai Viét Nam
la mot thach thiee 16n, boi 1€ day la
mot nha nude thé tuc, noi nha nwdce
khong thurc hién chitc nang xac thiee
cac van dé thuan tay ton gido.

M0 hinh hoyp tic Ton gido - Khoa hoc
tai Thai Lan

La mot quoc gia khong theo Hoi
gido, Thai Lan da rat thanh cong véi
mot mo6 hinh hop tdc doc ddo. Mo
hinh nay dwgc xay dung trén su két
hop cta hai tru ct: (i) thim quyén
ton gidao do HoOi dong HOi gido
Trung wong Thai Lan (CICOT) dam
nhiém viéc ban hanh cic chudn muec
Shari'ah; va (ii) thdm quyén khoa
hoc do Trung tam Khoa hoc Halal tai
Dai hoc Chulalongkorn cung cap céc
phén tich, kiém nghiém dé xac thuc
san pham'®. M6 hinh nay da giai
quyét mot cach thong minh bai todn
“tinh chinh danh”: vita bdo dam
tuan thu luat Hoi gido dé duoc
ngwoi tiéu dung cong nhan, vira
dugc cling ¢§ boi cac bang ching
khoa hoc khach quan dé€ tao dung
uy tin trén thi truong qudc té. Day
chinh 1a md hinh tham chiéu phu
hop va day tiém nang cho Viét Nam.

Kién nghi hoan thi¢n khung phdp
lyj va thé ché Halal theo moé hinh
phii hop cho Viét Nam

Dua trén phan tich cac khoang
trong phap ly va luan chting vé mo

hinh phu hop, bai viét dé xuat cac
nhoém giai phap trong tam sau:

Thir nhit, vé lGp phdp va thé'ché* Xay
dwng mo hinh “kiéng ba chian” linh hogt

Can uu tién hang dau cho viéc
som ban hanh Nghi dinh ctia Chinh
pht vé Quan ly san pham, dich vu
Halal. Tuy nhién, trong qua trinh
hoan thién, can diéu chinh mot s6
quy dinh theo hudng linh hoat hon
dé€ khong tao ra rao can cho doanh
nghiép, dac biét la quy dinh cting vé
viéc “phai c6 hai chuyén gia danh
gia la nguoi Hoi giao”V, von khong
kha thi trong bdi canh hién tai.

Vé thé ché, can xay dung nang
lc cho Trung tam Chtng nhan
Halal quéc gia theo mo hinh hop
tac, trong d6 c6 su tham gia chinh
thiec cua dai dién cong dong Hoi
gido uy tin (vi du: Ban Dai dién
Cong dong Hoi giao TP. HO6 Chi
Minh) trong mot “Hoi dong Fatwa”
hodc “Hoi dong chuyén mon Hoi
gidao” dé'ban hanh cac quyét dinh vé
mat ton gido. Song song dd, can ky
két cac thoa thuan hop tac chit ché
voi cac vién nghién cttu, truong dai
hoc hang dau dé thyc hién viéc kiém
nghiém khoa hoc, trong t m6 hinh
cua Théi Lan. Pong thoi, can trién
khai mot chién legc ngoai giao kinh
t€ chu dong nham dat duoc cac thoa
thuén thira nhéan lan nhau (MRA).

Thik hai, vé phdt trién nguon nhan luc:
Tép trung vao dao tao “Khoa hoc Halal”

Cén xay dung mot chwong trinh
quéc gia tong thé vé phat trién
nguon nhan lec Halal. Hoc hoi kinh
nghiém qudc t€, chuong trinh nay
can tap trung vao viéc hinh thanh
cac chuwong trinh dao tao lién nganh
vé “Khoa hoc Halal” tai cac truong
dai hoc khéi ky thuat, cong nghé
thuc phadm va néng nghiép. Thay vi
chi tim kiém nhéan sy Hoi gido, Viét
Nam can chu déng dao tao cac nha
khoa hoc, ky sw ¢c6 am hiéu vé cac
yéu cau ctuia Halal.

Xay dung chinh sach khuyén
khich cdc chuyén gia ton gido Hoi
gido tai Viét Nam tham gia vao cong
tdc dao tao, tu van va thAm dinh
trong khuoén khé hop tac véi co
quan chiing nhan qudc gia.

Thik ba, vé hd tro doanh nghiép, dic
biét la SMEs: Lay doanh nghiép lam
trung tam

Can thiét k& cac chinh sach hd tro
dac thu cho SMEs, bao gom: hd tro
mot phéan hodc toan bo chi phi cho
viéc xin cap chiing nhan Halal Tan
dau; t6 chtrc cac 16p tap huan, tu
van mién phi vé quy trinh va k§y
thuat; xay dung mot Cong thong tin
dién tir qudc gia vé Halal, noi cong
b8 minh bach cac tiéu chuan, quy
trinh va danh sach cac nha cung cap
nguyéen liéu Halal da duwoc chiing
nhan dé ho tro SME xay dung chudi
cung ng tuan thu.

Thir tir, vé ndng cao nang lyc cho
Q101 ludt sw va tw vin phap ly

bé dong hanh cung doanh
nghiép, can ¢ cac chuong trinh dao
tao, boi dudng kién thirc chuyén sau
vé phap luat va tiéu chuan Halal cho
cacluat su va chuyén gia tw van. Lién
doan Luat su Viét Nam c6 thé phoi
hop véi Bo Khoa hoc va Cong nghé
va cac td chite chiing nhéan dé t6 chie
cac khoa hoc nay, gitup gidi luat su
nang cao nang lwc tham dinh rui ro
phdp ly, tw van hop déng va ho tro
doanh nghiép tuan thu phap luat
trong linh viec méi va phtec tap nay.

Két luan

Viéc xay dung mot khung phap
ly r6 rang, minh bach va hiéu qua
cho hoat dong chitng nhan Halal
khong chi la yéu cau cap thiét dé€ giai
quyét nhiing bat cap hién tai ma con
la mot bude di chién luwoc, mang
tinh quyét dinh d€ Viét Nam c6 thé
khai thac thanh cong tiém nang ttr
thi treong Halal toan cau. Viéc thé
ché héa linh vuc nay sé gitip nang
cao uy tin cho san phdm Viét Nam,
bao vé nguoi tiéu dung, thu hat dau
tw va dinh vi Viét Nam nhuw mot doi
tdc ddng tin cay trong chudi gid tri
Halal. Bay phai duoc xem la mot wu
tién chinh sach trong boéi canh Viét
Nam dang nd luc da dang hoa thi
treong va hoi nhap sau rong vao
nén kinh t& thé gioi.

D.V.Q

1 Asa, Rokshana Shirin, “Malaysian Halal Certification: It's Religious Significance and Economic Value”, Shariah Journal, s& 25(1),

2017, tr. 137-156.

15 Nandala, Ismael Muzamiru & Azrak, Tawfik, “Halal Certification: Legal and Ethical Consideration in Islamic Jurisprudence”,
International Journal of Islamic Business, s6 9(2), 2024, tr. 43-60.

16 Tang Minh Thanh Thao, Dang Ngoc Nhat Anh va Pham Dao Héng Ngoc, #dd.
17 Xem thém khoan 3 Diéu 11 du thao 02: Nghi dinh Quan ly chat luong san pham, dich vu Halal.
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MOT SO VAN DPE VE BOI 'I'HIJGNG 'I'HIE'I' HAI
DO XAM PHAM GUYEN TAC GIA
THEO LUAT SO HUU TRI TUE

NGUYEN THINHU THAO

Tém tdt: Phap lugt Viét Nam quy dinh co ché'bdi thwong thigt hai nham bdo vé quyén va loi ich hop phdp ctia tdc gid,
chii s¢ hivu quyén tac gia; dong thoi ran de, ngan ngiea hanh vi vi pham. HE thong phdp ludt hién hanh gom Ludt S6 hitu
tri tué, BY ludt Dan sw va cdc vin ban hwéng dan. Tuy nhién, thyec tién dp dung con ton tai nhiéu khé khin nhw: viéc
chitng minh thiét hai, mirc boi thuwong t6i da chwa phit hop, thiéu co ché'dinh gid tac phiim va sw kéo dai trong t6'tung. Bai
viét phin tich co sé 1y lugn, thuc trang phdp ludt, nhitng bat cdp va kién nghi hoan thign nham néng cao hiéu qud bdo vé

quyén tdc gid.

Tir khoa: Boi thiweong thiét hai, quyén tic gid, Ludt S hitu tri tué.
Abstract: Vietnamese law stipulates a mechanism for compensation for damages to protect the legitimate rights and
interests of authors and copyright owners; At the same time, deter and prevent violations. The current legal system includes
the Law on Intellectual Property, the Civil Code and guiding documents. However, in practical application there are still many
difficulties such as: proving damages, inappropriate maximum compensation, lack of mechanism for valuing works and the
prolongation of procedure. The article analyzes the theoretical basis, current law situation, shortcomings and recommendations
for improvement to improve the effectiveness of copyright protection.
Keywords: Compensation for damages, copyright, Law on Intellectual Property.

Patvan dé

Trong thoi ky toan cau hoa va
chuyén d6i s0, cac san pham sang tao
tri tué trd thanh ngu6n lyc quan trong
ctia phat trién kinh t€ - xa hoi. Quyén
tac gia khong chi bao dam 1oi ich cho
canhén sang tao ma con khuyén khich
hoat dong d6i méi, dong gop cho su
phét trién van hoa, khoa hoc. Tuy
nhién, cing voi su gia tang gia tri cua
tac pham, tinh trang xam pham quyén
tac gia cling ngay cang phtec tap. Hau
qua cta hanh vi xam pham khong chi
ding lai ¢ thiét hai kinh t€ ma con anh
huong dén uy tin, danh dw cua tac gia,
lam suy giam dong lwec sang tao. Vi
Vay, ché dinh boi thuong thiét hai gitr
vai tro then chdt, vira nham bu dap ton
that cho nguoi bi hai, vira tao tac dung
ran de trong xa hoi.

Nguyén tac xac dinh thiét hai
do xam pham quyén tac gia

Thit nhat, thiét hai vé vat chat do
xam pham quyeén tac gia', bao gom:

(i) Ton that veé tai san la sy giam st
veé gid tri quyén tac gia sau khi xay ra
hanh vi xam pham. Trong linh vic
quyén tac gia, tai san c6 thé la tac
phdm dudi dang vat thé bi in, sao
chép, phat hanh 1au khién so luwong

ban chinh ban ra giam sut hay cac
phuong tién ky thuat, cong nghé dung
dékhai thac tac pham bi huy hoai hodc
bi vd hiéu hoa.

(i) Ton that vé thu nhap, loi
nhuan, co hoi kinh doanh. bay la
khoan thu nhap hop phap ma tac gia
hodc chu sé httu quyén tac gia 1é ra
dugc huwong néu khong c6 hanh vi
xam pham. Ton that co hdi kinh doanh
la viéc tac gia hodc chu so hiru quyén
tac gia bi mat di mot co hoi ky két hop
dong, khai thac tac pham hodc tham
gia vao mot hoat dong sinh loi do
hanh vi xam pham gay ra.

(iii) Céc thiét hai vé vat chat khac.
Ngoai ton that truc ti€p, bén bi xam
pham con phai bo ra chi ph1 nham bao
vé quyeén loi hop phap ctua minh. Chi
phi hop 1y d& ngan chén, khic phuc
thiét hai quy dinh tai diém a khoan 1
Diéu 204 Luat So htru tri tué nam 2005,
stra d6i, bd sung nam 2009, 2019, 2022
(Luat SO hitu tri tué).

Thir hai, thiét hai vé tinh than do
xam pham quyén tac gia* bao gom:

(i) Ton that vé danh dw, nhan
phdm. Danh dw ciia mot chu thé duoc
xay dung duwa trén tong hoa cac yéu to
nhan than, hinh thanh ttt nhitng hanh
dong va cach cu xtt duoc xa hoi nhin
nhan, danh gia theo chuan muc

chung. Nhan phdm la nhitng pham
chét tt dep ctia con nguoi, néi lén gia
tri tinh than ctia mdt cad nhan. Ton that
vé tinh than trong truong hop nay la
su danh gid tiéu cwc cua xa hoi d6i voi
mot hodc nhiéu khia canh nao d6 vé
ndng luc, dao dic, quan diém... cua
chu thé quyeén tac gia. Tte d6 lam ha
thap danh du, uy tin ctia ho.

(ii) Ton that vé uy tin, danh tiéng.
Uy tin, danh tiéng cua chu thé quyén
tac gia ¢ moi lién hé mat thiét voi
muc d§ ndi tiéng, pham vi lan rong
ctia tac pham dwoc bao ho. Ton that vé
tinh than trong truong hop nay la su
giam sat vé muc d6 tin nhiém, mirc do
noi tiéng, anh hudng tich cuc cua chu
thé quyeén tac gia dén cong chung.

(iii) C4c ton that vé tinh than khéc.
Hanh vi xam pham quyén tac gia con
c6 thé gay ra nhiing ton that khac vé
tinh than cho chu thé quyén. Nhiing
ton that nay néu dwoc ching minh
ciing 6 thé tro thanh cin ct dé yéu
cau boi thuong thiét hai.

Can cirxac dinh miic béi thudng

thiét hai do xam pham quyén

tacgia

Theo quy dinh tai Diéu 205 Luat S&
httu tri tué, mic boi thuong thiét hai
do xam pham quyén tac gia c6 thé

! Diém a khoan 1 Diéu 204 Luat So hiru tri tué nam 2005 (stra d6i, bd sung ndm 2009, 2019, 2022).

2Piém b khoan 1 Diéu 204 Luat So hitu tri tué nam 2005 (stra d6i, b6 sung nam 2009, 2019, 2022).
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duoc xac dinh duwa trén ba phuong
phép chu yéu:

(i) Cén c& vao tong thiét hai vat
chdt va tinh than thuc t€. Phuong
phép nay phan anh nguyén tic boi
thuong toan b va kip thoi, tiec la bén
vi pham phai b6i thuwong twong tng
v0i toan bo thiét hai ma hanh vi xam
pham gay ra cho chu thé quyén tac gia.
Téng thiét hai vat chat tir hanh vi xam
pham la mét trong nhitng can ctt duoc
stt dung phd bién dé an dinh muc thiét
hai thuc t€ dugc boi thuong. Trong
treong hop thiét hai c6 thé xac dinh
dwoc theo phuong thiic nay, mtrc boi
thuvong duoc an dinh twong d6i ro
rang va thuyét phuc. Doi voi thiét hai
vé tinh than cta cd nhan c¢6 quyén
nhan than bi xam pham thi phap luat
chi c6 thé dinh luong trede mot khoan
tién ma nguoi ¢6 hanh vi xam pham
phai boi thwong®. Luat So hitu tri tué
cho phép bbi thuong tir 5 triéu dong
dén 50 triéu dong cho mdi hanh vi
xam pham*.

(i) Can ctt vao khoan lgi nhuan ma
bén vi pham thu dwgc. Phwong phap
th hai 1a xac dinh mutic boi thuong
dua trén loi nhuédn bat chinh ma bén vi
pham da thu dwoc ttt hanh vi xam
pham quyén tac gia. Viéc xac dinh 1¢i
nhuén thuc t&€ ciia bén vi pham rat kho
khén vi bi don thuong khong hop tac,
khong cung cdp s sach, chiing tit, hda
don... hoac ¢6 hanh vi gian lan, che
gidu loi nhuén, do do toa an kho cé co
s0 d€ tinh toan chinh xac. Ngoai ra, loi
nhuan ma bén vi pham thu dwoc co
thé khong twwong ting vai thiét hai thuc
t€ ma tac gia phai chiu (c6 truong hop
tac gia thiét hai lon nhung bén vi
pham chwa kip thu loi nhuan).

(iii) Trong treong hop khong thé

xac dinh duoc, toa an cd thé an dinh
muc boi thueong, nhung khong vuot
qué 500 triéu dong®. Day la phuong
phap mang tinh chat suy doan phap
ly, dwoc 4p dung khi khong thé xéc

dinh dwoc ca mic thiét hai thuce t&1an
loi nhuan ma bén vi pham thu dwoc.
Quy dinh nay giai quyét cac truong
hop viéc an dinh muic boi thueong cu
thé theo thiét hai thuc t€ hay gia
chuyén giao d6i twong so hitu tri tué
gap nhiéu kho khan®. Tuy nhién, mtc
500 triéu dong hién nay duoc danh gia
la chua that sw phtt hop véi thuc tien,
dac biét trong cac vu xam pham co
quy md lén, doanh thu hang chuc,
hang tram ty dong. Khi d6, khoan boi
thuong t6i da nay c6 thé qua nho so
voi loi ich bat hop phdp ma bén vi
pham c6 duoc, dan dén hiéu qua ran
de chwa cao’.

Thuc trang vé béi thudng thiét
hai do xam pham quyén tac
gia theo Luat S& hitu tri tué

Trong nhitng ndm qua, hoat dong
bao ho quyén tac gia dwoc Nha nude
dac biét quan tam, trong do, viéc thuee
thi phap luat vé boi thuong thiét hai
do xam pham quyén tac gia cé nhiéu
chuyén bién tich cuc. Ché€ dinh boi

thuong thiét hai dugc ap dung triét dé

gop phan khong nho trong viéc bao vé
quyeén va loi ich hop phap cua cac chu
thé quyén tac gia. Tuy nhién, thuc
trang boi thuong thiét hai do xam
pham quyén tac gia theo Luat So hitu
tri tué & Viét Nam van con nhiéu bat
cap, ddc biét trong viéc xac dinh thiét
hai va mtc boi thwong. Mac du phap
luat quy dinh ro cac loai thiét hai co
thé duwoc boi thwong nhung viéc
chiing minh va dinh gia cac thiét hai
nay trén thuc t€ gap nhiéu kho khan.
Trong thuc tién xét xt, toa 4n Viét
Nam van cé cach tiép can va ap dung
quy dinh vé boi thuong thiét hai do
xam pham quyeén s& httu tri tué ndi
chung va quyén tac gia ndi riéng
khong thong nhat, tir d6 dua ra nhitng
lap luan va phan quyét chua thuc su
thoa dang®.

Mét s6 han ché, ton tai trong

thuc tién vé boi thudng thiét

hai déi véi hanh vi xam pham
quyén tac gia

Thir nhit, quy dinh vé can ct phat
sinh trach nhiém boi thuong con chua
o rang, gay kho khan cho nguoi bi
xam pham. Mot trong nhiing diém bat
cap ndi bat trong quy dinh phéap luat
hién hanh vé b6i thuong thiét hai do
xam pham quyeén tac gia la viéc xac
dinh cdn ctt phat sinh trach nhiém dan
st con chua rd rang, nhat quan. Theo
Diéu 205 Luat So hitu tri tué, nguoi co
hanh vi xdm pham quyén tac gia phai
chiu trdch nhiém boi thuong thiét hai
khi hanh vi d6 gay ra ton thét cho chu
thé quyén. Tuy nhién, Luét lai khong
quy dinh mot cach cu thé vé cac yéu to
cau thanh trach nhiém bo6i thuong
thiét hai trong linh virc nay”’.

Trong khi d¢, theo nguyen tac
chung cua B¢ luat Dan sy nam 2015
(Diéu 584, 589, 590...), viéc phat sinh
trach nhiém boi thuong thiét hai phai
c6 day du bon ye”u t0 cdu thanh, bao
gom: co thiét hai xay ra; c6 hanh vi trai
phép luat; c6 18i; va c6 méi quan hé
nhan qua'. Tuy nhién, khi ap dung
trong thuc tién, nhiéu co quan xét xt
chi chti trong dén yéu t6 hanh vi xam
pham va thiét hai thuc té, trong khi
yéu t6 16i hodc mdi quan hé nhan qua
thuong bi bo qua hodc suy dién mot
cach may moc. Biéu nay dan dén tinh
trang thiéu nhit quan trong viéc danh
gid trach nhiém boi thu(‘mg, khién cha
thé quyeén tac gla gap kho khan trong
viéc bao vé quyeén loi cia minh. Bén
canh d6, do thiéu huéng dan chi tiét,
viéc chiing minh cac yéu t6 thiét hai
thwong dit ganh nang rat 16n lén
nguoi bi xam pham. Nhiéu truong
hop du hanh vi xam pham la rd rang
nhung nguoi bi thiét hai khong thé
chting minh dugc yéu to thiét hai vé
vat chét cu thé, dan dén viéc khong

® Phung Trung Tap, Luat Dan su Viét Nam - Trich nhigm boi thuong thigt hai ngodi hop déng, Nxb Cong an nhan dan, 2017, tr. 159.

4 Khoan 2 Diéu 205 Luéat S6 hitu tri tué ndm 2005 (stra doi, bd sung ndm 2009, 2019, 2022).

5 Piém d khoan 1 Diéu 205 Luat S& httu tri tué ndm 2005 (stra d6i, bo sung nam 2009, 2019, 2022).

6 Nguyen Thanh Thu, Nguyén Phuong Thao, Boi thwong thiét hai do gidm siit thu nhdp, loi nhudn khi cé hanh vi xdm pham quyén
s6 hitu tri tué, Tap chi Khoa hoc phap ly, s6 2/2015, tr. 27.
7 Nguyén Phuong Thao, Bbi thuong thiet hai do ton thit vé co hoi kinh doanh khi ¢é hanh vi xdm pham quyén sé hivu tri tué, Tap chi
Khoa hoc phép 1y, s8 4/2016, tr. 19.
& Nguyén Thi Huong, Trdch nhiém dan sw do xim pham quyeén tic gid theo phdp lugt Viét Nam, Luan van Thac s Luat hoc, 2014, tr. 86-90.
* Nguyeén Phuwong Thao, Cin cit xdc dinh mikc boi thiong thigt hai vt chdt do xam pham quyén so hitu tri tué, Tap chi Khoa hoc
phép ly Viét Nam, 5(108), 2017, tr. 17-25.
10P6 Van Dai, Ludt boi thuwong thi¢t hai ngoai hop dong Viét Nam - Bdn dn va binh ludn ban dn nidm 2018 (Tdp 1 va 2), Nxb

Hoéng Dric, 2018.
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dugc toa an chap nhan yéu cau boi
thuong, hodc chi dwoc boi thuong theo
muc an dinh t6i da la 500 triéu CIBng11
Quy dinh nay mang tinh chat udc
luong va thiéu linh hoat, dan dén sy
bat binh dang trong bao vé quyen loi
chinh dang ctia chu thé quyén. Dién
hinh 1a vu tranh chap ban quyén bai
tho “Ganh me” gitta 6ng Trieong Minh
Nhat va 6ng Doan Dong Diic (Quéch
Beem). Ong Tmong Minh Nhat thtra
nhdn minh 14 tac gia, dong thoi la chu
s¢ hitu cua bai tho “Ganh me”. Tuy
nhién, khi by phim “Lat madt 4 - Nha cé
khach” do Cong ty Ly Hai Production
san xudt dwoc cong chiéu, nhac si
Quach Beem khang dinh ong mai
chinh la tac gia duy nhat cua “Ganh
me”. Diém yéu cua nha tho Truong
Minh Nhat la 6ng khong ddng ky ban
quyén tac phdm. Trong khi d6 nhac si
Quéach Beem lai c6 du thé manh vé
chiéc gidy ban quyén bai hat. Méc du
ong Nhat yéu cau boi thuong thiét hai
tong so tién 550.000.000 dong nhung
toa an chi chdp nhan tong thiét hai la
122.400.000 dong, thap hon rat nhiéu
s0 v0i s6 tién yéu cau boi thuong thiét
hai ban dau. Ly giai nguyen nhan cua
van dé nay, toa an cho rang, yéu cau vé
muic boi thuong thiét hai khong co du
can cit do 6ng Nhat khong ching
minh duoc cling nhu toa an nhan dinh
chi dwa trén cac chitng ctt ¢6 lién quan
nhu: hop dong dich vy; thiét hai uy
tin, danh du va chi phi thué luat su'
Thit hai, bat cap trong viéc xac dinh
thiét hai va chung minh thiét hai. Mot
trong nhung vuong mac 16n nhat
trong qua trinh yéu cau boi thuong
thiét hai do hanh vi xam pham quyén
tac gia la van dé ching minh thiét hai.
Tuy nhién, viéc xac dinh va luong hda
thiét hai trong linh vuc quyén tac gia
gap rat nhiéu kho khan. Khé khan
trong xac dinh gia tri quyén tac gia va
su ton that gay ra boi hanh vi xam
pham quyén tac gia khién khong phai
trong trueong hop nao viéc xac dinh
thiét hai va muic boi thuong trén thiét
hai d6 cting ¢ thé thuc hién duoc.

Trén thuec t€, trong cac phan quyét ctua
co quan nha nudc c6 thim quyén vé
cac tranh chdp quyeén tac gia khong noi
10 cach thirc xac dinh thiét hai trong
treong hop nay sé duoc thiee hién nhw
thé nao, truong hop kia cach tinh ra
sao®. Vi du vé vu tranh chdp gitia
Cong ty P va Cong ty H c6 hanh vi st
dung trai phép chuong trinh phan
mém may tinh CREO ELEMENT/PRO
5.0 1a mot nén tang CAD/CAM 3D ting
dung cong nghé thong tin ¢ mitc do
cao trong linh vuc san xudt da duoc
bao hd quyén tic gia cua mot phap
nhan Hoa Ky. Tai vu an nay, Cong ty
P da doi boi thuong thiét hai s6 tién
543.685 nghin USD. Tuy nhién, yéu cau
boi thuong thiét hai cua Cong ty P
khoéng duoc chdp nhén vi khong
chiing minh dwoc thiét hai da phai
ganh chiu nhu ton that veé tai san, muc
giam sat vé thu nhap, loi nhuén, co hdi
kinh doanh theo diém a khoan 1 Diéu
205 Luat So httu tri tué cting nhu mtec
loi nhuan ma bi don thu dwoc la loi
nhuan do thuc hién hanh vi xam pham
quyén tac gia'.

Kién nghi hoan thién phap luat

Mot la, cin xdc dinh cin cif phdt
sinh trach nhiém bBi thtfb’ng thiét hai
do xam phum quyen tdc gid

Nén can nhac bs sung quy dinh vé
boi thuong thiét hai mang tinh tritng
phat, theo d6, néu hanh vi xam pham
duoc thuc hién do 16i ¢8 y thi cht thé
xam pham quyén sé phai chiu murc boi
thuong thiét hai cao hon mttc thiét hai
thuc t& La mot qu()'c gia chiu anh
huong 16n tir truyén thong dan luat
(civil law), hién nay, Viét Nam van di
theo quan diém boi thuong thuyc te,
toan bo; nguyén tac phd bién van la
thiét hai dén dau, boi thuong dén
ddy®. Bén canh d6, yeu t6 16i khong
dugc nhac dén la can ctr d& nguyén
don doi boi thuong thiét hai, song lai
1a can ct d€ bi don xin mién giam mtc
bo6i thuong néu ching minh duoc
minh khong ¢6 16i hodc hanh vi xam
pham xay ra la do16i vo y'¢. Tuy nhién,

SO 12 (140)@ THANG 12-2025

nhu da nhan manh vé tim quan trong
cting nhu sy khac biét cua tai san tri
tué so voi cac tai san hitu hinh thong
thuong, quy dinh nhu trén 1a thiét thoi
cho chti s& httu quyén, dong thoi cling
khong du tinh rdn de d6i véi cha thé
xam pham quyén. Thuc t€ cho thdy,
viéc thay doi quan diém tir boi thuong
thiét hai toan b, thuc t€ sang ap dung
boi thuwong thiét hai mang tinh triing
phat da to ra hiéu qua rat nhiéu ¢ mot
s0 qudc gia trén thé gidi. Vi vay, Viét
Nam cling ¢6 thé ap dung hiéu qua
quan diém boi thuong thiét hai mang
tinh trimg phat trong neng linh virc s6
hitu tri tué. O mot s quéc gia thude
truyén thong thong luat (common
law), tiéu biéu nhw Hoa Ky lai chap
nhan khoan bo6i thuong mang tinh
tring phat. B6i thuwong mang tinh
tring phat dwoc hiéu la muc boi
thuong ma cht thé xam pham quyén
c6 thé phai chiu vuegt qua mic thiét
hai thuc t€ ma ho da gay ra. Diéu 284
Luat Sang ché Hoa Ky cho phép toa an
cd quyén tang khoan boi thuong thiét
hai 1én gdp 3 lan thiét hai thuc t€ d6i
voi cac hanh vi xam pham ¢8 y hay c6
dung y xau. Trach nhiém boi thuwong
thiét hai khong chi dwgc xem nhw la
mot bién phép dan sy nham khéi phuc
tinh trang ban dau, ma con la mot bién
phap tring phat thich dang, dem lai
loi ich truc tiép cho chi so httu quyén
bi xam pham thay vi nha nudc thong
qua cac bién phap cong".

Hai la, cén xdc dinh cin cif dn dinh
mifc boi thuong thiét hai do xim pham
quyén tic gia

(i) Theo quy dinh tai diém a khoan
1 Diéu 205 Luat S¢ hitu tri tué, ”tong
thiét hai vat chat tinh bang tién cong
v6i khoan loi nhuan ma bi don da thu
duoc do thuc hién hanh vi xam pham
quyén so httu tri tué, néu khoan 1gi
nhuén bi giam sat cta nguyén don
chua dwoc tinh vao tong thiét hai vat
chat”. Vé mat nguyen tac, loi nhuan
ma nguyén don mat di sé duoc wu tién
lam can ct an dinh mutc boi thuong vi
day la co so phan anh 16 rang thiét hai

'Piém d khoan 1 Biéu 205 Luét SO httu tri tué nam 2005 (stra d6i bd sung nam 2009, 2019, 2022).
12 Ban &n s8 66/2023/KDTM-PT ngay 27/6/2023 ctia Toa &n nhan dan TP. H6 Chi Minh vé viéc “Tranh chdp quyén sé hitu tri tug”.

13 Nguyen _Phuong Thao, #dd.

4 Ban an s6 09/2022/KDTM-PT ngay 21/02/2022 ctia Toa an nhan dan TP. H6 Chi Minh vé viéc “Tranh chdp quyén s¢ hitu tri tué”.
15 Nguyén Phuong Chi, Tran Thi Thu Ha, Lé Xuan Loc, Boi thuwong thiét hai do xdm pham quyén sé hitu tri tu¢: Thyc trang, kinh
nghiém qudc té'va mot s6'dé xudt, Tap chi Khoa hoc va cong nghé, sd 9/2022, tr. 24.

1® Nguyen Thi Huong, tldd.

17 Nguyén Phwong Chi, Tran Thi Thu Ha, Lé Xuan Loc, tdd, tr. 25.
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mét di do hanh vi xdm pham quyén
tac gia. Tuy nhién, treong hop loi
nhuan ma bi don ¢6 duoc 16n hon loi
nhuan ma nguyén don mat di thi liéu
chu thé quyén c6 thé yéu cau boi
thuong thiét hai theo can ctt loi nhuan
bat hop phap cua bi don hay khong?
Quy dinh tai diém a khoan 1 biéu 205
Luat So httu tri tué duong nhu theo
hudng can wu tién tinh toan theo loi
nhudn nguyén don mat di. Nhu vy,
c6 kha nang bi don chi can boi thuong
s6 tién thap hon loi nhuén da c6 duoc
tte hanh vi xam pham, trong khi day la
khoan loi phat sinh tir hanh vi bat hop
phap. Dé cao quyén tu dinh doat la
cach thtc hiéu qua nhat dé bao vé
quyeén loi cua bén bi vi pham, do d¢6,
quy dinh tai diém a khoan 1 Diéu 205
Luat So httu tri tué nén theo hudng
cho phép nguyén don chon Ira ca can
ctt ap dung theo lgi nhuén bi mat hodc
theo loi nhuén ma bi don c6 dwoc. Cu
thé, can stta d6i quy dinh nay theo
huz(mg “Tong thigt hai vt chat tinh bang
tién cong voi khoan lpi nhudn ma bi don
da thu dwoc do thwc hién hanh vi xdm
pham quyén tdc gia hodc khoan lgi nhudn
bi giam sit ciia nguyén don”. Ngoai ra,
co ché “discovery” theo phap luat Hoa
Ky hay Han Quéc can dugc hoc hoi va
van dung, theo do, phap luat dua ra
yeu cau bat budc ddi véi bi don trong
viéc xuat trinh, trao do6i cac tai liéu,
chting cte nhim chting minh loi nhuan
thu duogc do thuc hién hanh vi xam
pham quyén tac gia'®. Trong truong
hop bi don ¢ tinh khéng hop tac,
khong cung cip hodc cung cap thiéu,
gian doi cac tai liéu, chiing ct, bi don

sé phai chiu co ché trting phat, cu thé

la boi thuong thiét hai theo mc ma
nguyen don yéu cau. Bang quy dinh
nay, nguyen don sé& dé dang chiing
minh dwoc khoan 1oi nhuan ma bi don
da thu duoc do thyee hién hanh vi xam
pham quyén tac gia va doi boi thuong
thiét hai dua theo diém a khoan 1 Diéu
205 Luat So hiru tri tué®.

(ii) Biém d khoan 1 Diéu 205 Luat
So httu tri tué can bé cum tir “trong
treong hop khong thé xac dinh duoc
muec boi thuong thiét hai vé vat chét

theo cac cin ctt quy dinh tai diém a, b,
ckhoan nay”, dong nghia véi viéc can
ct ¢ diém d dwogc dp dung nhu mot

trong cac su lua chon cua chu thé

quyén tac gia nhu diém a, b, ¢ ch
khong phai chi dwoc ap dung khi loai
trir cac truong hop trén. D€ bao vé tot
nhat quyén loi ctia cht thé quyén tac
gia, viéc cho phép tac gia, chu so hitu
quyén lya chon can ct an dinh muc
b6i thuong thiét hai la can thiét. Phap
luat quy dinh quyén va nghia vu
chtiing minh thudc vé nguyén don,
trach nhiém boi thuong thiét hai chi
phat sinh khi bi don da cé hanh vi xam
pham quyén tac gia nén viéc boi
thuong can wu tién theo y chi cia bén
bi thiét hai. Cach quy dinh ctua Luat So
hiru tri tu¢ Vieét Nam hién dang theo
nguyén tac “can bang”, “vira dt”. Mitc
boi thuong thiét hai chi nham bu dap
ton that da xay ra, tham chi Bo luat
Dan sy nam 2015 con lay yéu o 16i
lam can ci dé giam mtc boi thu’ong
(néu khong 6161 hogc 16i vo ¥ va thiét
hai qua 16n so v6i kha néng kinh t€ ctia
minh). Diéu nay khién quyén cta bén
bi vi pham khong dugc bao dam, néu
bén gay thiét hai khong phéi boi
thuwong thi chinh chu thé c6 quyen
pha1 chiu thiét hai. Vé nguyen tac,
nguoi gay thiét hai du voi 16i 6 y hay
V0 y déu phai boi thuong toan bo thiét
hai do minh gay ra. Diém d khoan 1
Diéu 205 Luat So hiru tri tué nén dwoc

can nhac thanh mét can ct doc lap dé

an dinh mtc boi thuong thiét hai, khi
nguyén don lpa chon can ct nay thi
toa 4n an dinh muc bo6i thuong trong
khoang ttr ndm triéu dong dén ndm
tram triéu dong cho du thiét hai thuc
t€ thap hodc cao hon so véi muic an
dinh cta toa an. Quy‘én tu dinh doat
ctia chu thé ttr d6 Cung thé hién rd hon,
phtt hop véi nguyén tic chung cta
phap luat dan sw.

(iii) Phap luat so hitu tri tué hién
hanh khong c6 quy dinh cu thé cach
thite x4c dinh mic bdi thuong thiét hai
tinh than ma chi ghi nhan theo khoan
2 Diéu 205 Luat SO hitu tri tué:
“nguyén don chting minh duwoc hanh
vi xam pham da gy thiét hai vé tinh

than cho minh thi c6 quyén yéu cau toa
an quyét dinh mtc boi thuong trong
gi6i han tit ndm triéu dong dén nam
muoi triéu dong, tuy thudc vao mic
do thiét hai”. Quy dinh nay boc 16 han
ché cho ca chu thé quyen tac gla 1an co
quan xét xt khi giai quyét cac tranh
chap vé quyeén tac gia cé yéu cau boi
thuong thiét hai vé tinh than. Chu thé
quyeén tac gia khong cd co so rd rang
dé€ yéu cau boi thuong cling nhw
khoan tién boi thuwong bi gidi han boi
luat. Co quan nha nudc ¢6 thim quyén
khi giadi quyét yéu cau boi thuong ciing
gdp lung tung va phan quyét cudi
cung c6 thé chuwa thuyét phuc. D€ bao
vé quyén loi cua chu thé quyeén tac gia,
can phai wu tién trong viéc ching
minh thiét hai va chdp nhan muc boi
thuong treong tng, khong bi gidi han
boi quy dinh phap luat. Vi vay, can
stra d6i khoan 2 Diéu 205 Luat So hitu
tri tué: “Trong truong hop nguyén don
chirng minh dwoc hanh vi xdm pham
quyén tdc gid da gdy thiét hai vé tinh thin
cho minh thi ¢ quyén yeu ciu toa dn quyét
dinh mikc boi thiwong duwa trén tong thigt
hai vé danh dy, nhdn pham, uy tin, danh
tiéng va nhitng ton that khic vé tinh thiin.
Trong truwong hop khong thé xdc dinh
dwoc mikc boi thirong thigt hai vé tinh thin
theo cin cit néu trén, mikc boi thuwong thiét
hai vé tinh thin do toa dn dn dinh trong
Q61 han tir ndm dén nam mueoi Iin mirc
lirong co so do Nha nwdoc quy dinh, tiy
thudc vao miec do thiét hai”.

Két luan

Bao vé quyén tac gia chdng lai
hanh vi xam pham la trach nhiém cua
chu thé quyén, Nha nude va toan xa
hoi. Boi thuong thiét hai la mot bién
phap ché tai da xuat hién lau doi, mac
du nhitng van dé ly lun nén tang c6
kha nang ap dung chung cho cac
treong hop boi thuong thiét hai cu thé,
nhung tuy thudc vao ting ddi tuong,
trach nhiém boi thuong can dua trén
cac yéu td dac thu. Do d6, xay dung co
ché boi thuong thiét hai phtt hop trén
nén tang cac ddc trung ctia quyén tac
gia la diéu vo cling quan trong nham

bao dam sy cong bang.
N.T.N.T

18 Nguyén Hai An, So sdnh hanh vi xdm hai quyén tic gid va boi thieong thiét hai trong 10 tung dan sw givia Ludt quyén tdic gid Han
Qudc va Ludt S6 hivu tri tué Viét Nam, Tap chi Toa 4n nhan dén, s& 10/2014 tr. 27.

¥ Nguyén Phuong Thao, Tran Minh Anh, Trdch nhiém boi thuong thiét hai theo Ludt Quyén tdc gia Hoa Ky va kinh nghiém cho Viét
Nam, Tap chi Toa an nhan dan, s 17/2019, tr. 25.
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CHUYEN GIAO NGUOI DANG CHAP HANH
AN PHAT TU TRONG BGI CANH TOlI PHAM
XUYEN QUOC GIA NGAY CANG GIA TANG

ThS NGUYEN TUAN ANH"*

Tém tdt: Bai viét tdp trung phin tich quy dinh vé chuyén giao nguoi dang chdp hanh dn phat tit, dit trong boi cdnh
gia ting ctia tdi pham xuyén quoc gia. Bang phwong phdp phén tich, téng hop cdc tai ligu 1gp phdp, bao gom dw thdo Ludt
Chuyén giao nguoi dang chdp hanh dn phat til, bai viét lam ro nhitng két qua da dat dwoc va mot s6'khd khin, vwéng mic
trong qua trinh chuyén giao nguwoi dang chdp hanh dn phat ti trong thoi gian qua. Dong thoi chi ra mot s6'thdch thikc
trong qud trinh thyec thi va dé xudt cdc kiéh nghi nham hoan thign phdp ludt va ndng cao hiéu qud cong tdc nay, gop phin
tang cueong hop tac quoc té'trong dau tranh phong, chong toi pham va bao ho cong dan trong boi canh hién nay.

Tir khéa: An phat tii, chdp hanh dn phat til, t9i pham xuyén quoc gia.

Abstract: The article focuses on analyzing regulations on the transfer of people serving prison sentences, placed in
the context of increasing transnational crime. By analyzing and synthesizing legislative documents, including the draft
Law on Transfer of People Serving Prison Sentences, the article clarifies the results achieved and some difficulties and
obstacles in the process of transferring people serving prison sentences in recent times. At the same time, point out some
challenges in the implementation process and propose recommendations to improve the law and improve the effectiveness
of this work, contributing to strengthening international cooperation in fighting crime and protecting citizens in the

current context.

Keywords: Prison sentence, serving prison sentence, transnational crime.

Nhan thiic chung vé chuyén
giao ngudi dang chidp hanh
an phat tu

Khdi niém va ddc diém cia
chuyén giao nguoi dang chap hanh
an phat ti

Nguoi dang chdp hanh 4n phat
tu dugc hiéu la nguoi bi két an phat
tt1 c6 thoi han hoac tli chung than va
dang chap hanh an tai cac co so
giam gitt pham nhan.

Theo quy dinh tai khoan 1 Diéu
3 ctia dy thao Luat Chuyén giao
nguoi dang chdp hanh an phat tu:
“Chuyén giao nguoi dang chip hanh dn
phat tu la viéc Viét Nam va nwedc ngoai
chuyén giao cho nhau nguoi dang chip
hanh dn phat tit ¢ nguyén vong duwoc
chuyén vé nwdc dong y tiép nhin dé’tiép
tuc chdp hanh dn phat tii trén co sé quy
dinh cuia phdp ludt trong nudc, diéu wéc
qudc t& hodc nguyén tic cd di cd lai”.

Tt khai niém va ban chat néu
trén, hoat dong chuyén giao nguoi
dang chdp hanh an phat tu c6 cac
d&c diém co ban sau:

- Tinh tw nguyén: Mot trong
nhiing diém khac biét can ban so voi
dan d¢ 1a yéu cau phai c6 su dong y
cua chinh nguoi dang chap hanh an

phat tu. Day la diéu kién c6t 16i, thé
hién ban chdt nhan dao va ton trong
quyén con nguoi cua hoat dong nay.
Trong treong hop nguwoi dang chap
hanh an phat t 1a nguoi chira thanh
nién, nguoi khong c6 kha nang bay
to sw dong y voéi viéc chuyén giao vi
ly do tudi tac, tinh trang stec khoe va
trang thai tinh than thi phai c6 sy
dong y cta nguoi dai dién theo
phap luat.

- Sw dong thuan ctia cac qudc gia
lién quan: Viéc chuyén giao chi c6
thé duoc thwe hién khi ¢6 sy dong y
cta ca hai qudc gia: nudc chuyén
giao (noi nguoi dé dang chdp hanh
an) va nudc nhan (noi nguoi do sé
vé tiép tuc chdp hanh an). Day la
biéu hién ctia nguyén tic ton trong
ddc lap, chu quyén qudc gia.

- Muc tiéu chinh la tai hoa nhap
cong dong: Khac véi dan do nham
muc dich tritng phat, muc tiéu ctua
chuyén giao 1a tao diéu kién thuan
loi nhét cho viéc gido duc, cai tao va
giup pham nhan tai hoa nhap cong
dong sau khi mén han tu.

- Khong xét xtr lai toi danh da bi
két an: Nguoi dang chap hanh an
phat tu duoc tiép nhan vé Viét Nam
khong bi két an Tan tht hai vé toi

*Hoc vién An ninh nhan dan.

pham da duoc tuyén trong ban an
cua nudc chuyén giao. Toa an Viét
Nam chi xem xét viéc chuyén déi
hinh phat ti1 cho phit hop véi chinh
sach hinh su ctia Viét Nam, nhung
khong duoc nghiém khéc hon hinh
phat goc.

Bén canh d6, hoat dong chuyén
giao nguoi dang chap hanh 4n phat
tu can dwoc phan biét rd rang véi
dan do. Day la hai hoat dong khac
nhau vé ban chat, muc dich va doi
tuong. DAan d6 1a viéc mot quoc gia
trao tra mot ngwoi dang c6 mat trén
lanh thé ctia minh cho qudc gia khac
d€ truy ctru trach nhiém hinh su
hodc thi hanh an d6i v6i nguoi do.
D&i tuong cua dan d6 thuong la
ngroi bi nghi pham t0i, bi can, bi
cao dang bo trén hodc nguoi da bi
két an nhung tron thi hanh 4n. Dan
dd chu yéu phuc vu muc dich dadu
tranh choéng tdi pham, bao dam
khong ai c6 thé l1an tranh sy tring
phat ctia phap luat.

Chuyén giao nguoi dang chéap
hanh an phat ti1, khong hoan toan
nhu vay, c6 ban chit nhan dao la
chinh. D4i twong la nguoi da bi két
an va dang chap hanh an phat tu tai
nudc ngoai, ty nguyén tré vé nude
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minh mang qudc tich hodc nudc ma
ho c6 méi lién hé cong dong than
thiét dé tiép tuc thi hanh an. Muc
dich chinh la tao diéu kién thuan loi
cho viéc gido duc, cai tao va tai hoa
nhép cong dong cua pham nhan. Do
d6, mét trong nhiing diéu kién tién
quyét va co ban nhat ctia chuyén
glao la phai c6 sy dong y cta chinh
nguroi dang chdp hanh an, diéu nay
khac biét can ban véi dan d9, von
thuong mang tinh cudng ché.

Ciac nguyen tic co ban ciia hogt
dong chuyén giao

Diéu 4 ctia du thao Luat Chuyéh
giao nguoi dang chap hanh an phat
tu da quy dinh cac nguyén tac nén
tang, dinh huwdng cho toan bo hoat
dong chuyén giao, bao gom:

- Ton trong doc lap, cht quyén
quoc gia va cac nguyen téc co ban
cua phap luat qudc té: Viéc chuyén
giao phal duwoc thwc hién trén
nguyen tac ton trong doc lap, chu
quyén, toan ven lanh tho, khong can
thiép vao cong viéc ndi bd ctia nhau,
binh déng va cac bén cung c6 loi,
phu hop vé6i Hién phép, phap luat
cua Viét Nam va diéu wdc quoc t&
ma Viét Nam la thanh vién.

- Nguyén téc c6 di c6 lai: Trong
treong hop Viét Nam va nudc ngoai
khéng cling la thanh vién ctia mot
diéu wdc qu()'c t& vé chuyén giao,
hoat dong nay 6 thé dugc thuc hién
theo nguyén tac c6 di c6 lai nhung
khong duwoc trai phap luat Viét
Nam, dong thoi phai phu hop véi
phap luat va tap quan qudc té.

- Ton trong, bao vé quyeén, 1oi ich
hop phép cua nguoi dang Ché'p
hanh an phat tu: Bay la mot nguyen
tac quan trong duoc bd sung vao
khoan 3 Diéu 4 caa du thdo Luat
Chuyén giao nguoi dang chap hanh
an phat tu trén co so tiép thu y kién
cuia dai biéu Qudc hoi. Viéc b6 sung
nay mot [an nita khang dinh manh
mé ban chat nhan dao cua Luit
Chuyén giao nguoi dang chap hanh
an phat tu, ddt con nguoi vao vi tri
trung tam ctia toan bo qua trinh xay
dung va thuc thi.

- Nguyén tic toi pham kép: Mic
du khong dwoc quy dinh thanh mot

nguyén tic riéng tai Diéu 4, day la
mot ngu}nen tac co ban trong hop tac
quéc t& vé t6 tung hinh sy. Uy ban
Thwong vu Quoc hoi giai thich rang
day la nguyén tic mang tinh hoc
thuat, do d6 da duwoc thé hién qua
quy dinh cu thé vé diéu kién bat
budc dé tiép nhan hodc chuyén giao.
Cu thé, hanh vi pham tdi phai duoc
coi la t6i pham theo quy dinh cta
phép luat ca nudc chuyén giao va
nwdc nhan. Khi xem xét, toa an sé
can ctt vao ban chat cta hanh vi dé
ddi chiéu voi quy dinh phap luat
ctia hai nudc.

Mét sé ndi dung gép y vé du
thao Luat Chuyén giao ngudi
dang chap hanh an phat tu

Trong boi canh hoi nhap qudc t&

ngay cang sau rong, su gia tang cuia
cac hoat dong giao thuwong, du lich,
lao dong va di cu da kéo theo mot
hé qua tiéu cuc la sy gia tang vé s6
luong va tinh chat phuc tap ctia cac
loai hinh t6i pham c6 t6 chitc xuyén
quoc gia va toi pham c6 yéu t6 nude
ngoai. Tinh hinh nay dan dén thuc
trang ngay cang nhiéu cong dan cua
mot quoc gia pham tdi va phai chdp
hanh an phat tu tai mét quoc gia
khéc. Viéc thi hanh an ¢ mot moi
truong xa la, voi nhu’ng rao can veé
ngo6n ngtt, van hoa va thiéu vang su
ho tro tir gia dinh, da ddt ra nhitng
thach thic 16n d6i véi cong tac gido
duc, cai tao pham nhan va muc tiéu
tai hoa nhap cong dong cua ho.

Tai Viét Nam, cong tac chuyén
giao nguoi dang chap hanh an phat
tu trede day duoc diéu chinh boi
Luat Tuong tro tu phép nam 2007.
Tuy nhién, qua 16 nam thi hanh (tt
nam 2008 dén ndm 2025), thuc tién
chuyén giao nguoi dang chdp hanh
an phat tu da bdc 16 nhiéu han ché.
Cac quy dinh con mang tinh khung,
chua du chi tiét d€ giai quyét cac
van dé phtic tap phét sinh. Hiéu qua
hop tac con rat thap, minh chiing la
Viét Nam mdi chi tiép nhan duoc 05
cong dan dang chap hanh an 6 nuwéc
ngoai vé nudc'. Mot trong nhiing
nguyén nhan chinh dwoc chirala do
chinh cong dan Viét Nam ¢ nuéc

ngoai khong c6 nguyén vong duwoc
chuyén vé. Thuc trang nay da datra
yéu cau cdp thiét phai xay dung mot
dao luat chuyén biét vé chuyén giao
nguoi dang chdp hanh én phat tu,
tach ra tir Luat Twong trg tu phap
nam 2007, d&€ quy dinh mot cach
toan dién va hiéu qua hon.

Nhéan thtrc duge yéu cau nay,
trong cac ky hop Qudc hoi, nhiéu
dai biéu da bay to sw nhat tri cao vé
su can thiét xay dung Luat Chuyén
giao nguoi dang chdp hanh an phat
tu. Viéc xay dung duw an Ludt nay
duoc danh gia 1a mot bude di chién
lwgc, thé hién su chu dong, tich cuc
cua Viét Nam trong hdi nhap qudc
t&, dong thoi 1a mot cong cu phép ly
quan trong dé bao vé quyén va loi
ich hop phap cta cong dan Viét
Nam ¢ nudc ngoai. Qua trinh xay
dung Luat duoc tién hanh hét stic
than trong, véi su tham gia dong
gop v kién sau rong cua 43 luot y
kién dai biéu Qudc hoi tai to va 05
luot y kién?, cac co quan hitu quan,
duoc Uy ban Thuong vu Qudc hoi
chi dao sat sao d&€ bao dam tinh
thong nhét, dong bo véi toan hé
thong phap luat.

Viéc tach cac quy dinh vé chuyén
giao nguoi dang chdp hanh an phat
tu ra khoi Luat Twong tro tw phap
nam 2007 d€ xay dung mot dao luat
riéng 1a mot chu treong dung dan.
Qua trinh xay dung dw thao Luat
Chuyén giao nguoi dang chdp hanh
an phat tu, qua cac Vf)ng thao luan
tai Qudc hoi va su tiép thu, chinh ly
ctia Uy ban Thuong vu Qudchdi, da
hinh thanh nén mét khung phap ly
véinhiéu vu diém noi bat, cho phép
cac nha lam luat quy dinh chi tiét
cac van dé dic thu, tao ra mot hé
thong phap luat vé hop tac tw phap
quéc t€ mach lac, rd rang, tranh
chong chéo. - Tuy nhién, dy thao Luat
hién nay van con mot s6 ndi dung
con vudng mac, cu thé:

(i) Vé tén goi cua dy thao luat va
mot s6 ndi dung trong du thao con
chua twong thich véi nhau, cu thé:

Du thao c6 tén: “Luat Chuyén
giao nguoi dang chap hanh an phat
ti”. Bén canh d¢, khoan 1 Biéu 3 dw

! Uy ban Thuong vu Quéc hdi (2025), Bdo cdo gidi trinh, tiép thu, chinh Iy di thio Ludt Chuyén giao nguoi dang chip hanh dn phat tir.
2 Uy ban Thuong vu Qudc hoi (2025), Hdd.
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thao Luat quy dinh: “Chuyén giao
nguoi dang chdp hanh an phat tu la
viéc Viéet Nam va nuwdc ngoai
chuyén giao cho nhau nguoi dang
chdp hanh an phat tu c6 nguyén
vong duoc chuyén vé nudc dong y
tiép nhan dé€ tiép tuc chdp hanh an
phat tu trén co s6 quy dinh cua
phap luat trong nudc, diéu wdc quéce
t& hodc nguyén tac co di c6 lai”.

Tuy nhién, Chuong II cua duw
thao Luat lai quy dinh vé tiép nhan
nguoi dang chap hanh an phat tu &
nudc ngoai vé Viét Nam. Mat khéc,
Chuwong III ctua du thao luat lai quy
dinh vé chuyén giao nguoi dang
chdp hanh an phat tu tai Viét Nam
cho nudc ngoai.

Nhu vay, co thé thdy tén cta du
thao luat, cac giai thich tir nglr ¢
khoan 1 Biéu 3, quy dinh & Chuong
II, Chuong III chua c6 sw dong bo
voinhau.

Vi vy, tac gia dé xudt stra tén va
ndi dung cua cac diéu luat trong
Chuong II theo hudng “chuyén giao
nguoi dang chdp hanh an phat tu tai
nudc ngoai cho Viét Nam” dé tao su
dong bd trong Dy thao Luat.

(ii) Khoan 2 Diéu 3 du thao Luét
quy dinh: Nguoi dang chdp hanh an
phat tu 1a nguoi bi két an phat tu c6
thoi han hodc tu chung than va
dang chdp hanh an tai cac co so
giam gitt pham nhan. Tuy nhién,
khoan 2 Diéu 3 Luat Thi hanh 4n
hinh sy hién hanh lai quy dinh:
Pham nhan la nguoi dang chédp
hanh an phat tu c6 thoi han, tu
chung than.

Débao dam sy dong bo gitta quy
dinh ctia dy thao Luat Chuyén giao
nguoi dang chdp hanh 4n phat tu va
Luat Thi hanh an hinh sy hién hanh,
tac gia dé xudt stra khoan 2 biéu 3 duy
thao Luat thanh: “Nguoi dang chap
hanh an phat tu la pham nhan”.

(iil) Sy phu thudc 16n vao cac van
ban hudng dan thi hanh: Mgt trong
nhiing thach thitrc 16n nhét la du
thao Luét giao Chinh pht va cac co
quan lién quan quy dinh chi tiét rat
nhiéu ndi dung quan trong. Dién
hinh la viéc xac dinh cac “treong
hop dacbiét”, quan ly kinh phi dong
gop, thu tuc rat don va dédc biétla co
ch€ chuyén d6i hinh phat ti1 - mét

van dé phap ly vd cung phtic tap.
Hiéu qua ctia Luat sé phu thudc rat
16n vao viéc cac van ban dwdi luat
nay c6 dugc ban hanh kip thoi, day
dua va c6 chat luong hay khong.

Vi vay, tac gia dé xudt khan
treong xay dung va ban hanh dong
bd cac van ban huéng dan chi tiét:
Chinh phu va cac bg, nganh lién
quan can vu tién hang dau cho viéc
xdy dung cac nghi dinh, thong tw
lién tich hudng dan thi hanh Luét.
Cac van ban nay phai duoc ban
hanh dé€ ¢6 hiéu luc cung thoi diém
vo6i Luat (dw kién ngay 01/7/2026).
N6i dung huéng dan can cu thé héa
toi da cidc van dé ma duw thao Luat
con chua quy dinh chi tiét, cu thé:
cac tiéu chi xac dinh “treong hop
dacbiét” dé€ ap dung cu thé tai diém
¢ khoan 1 biéu 15 (diéu kién tiép
nhan nguoi dang chdp hanh an
phat tu & nudc ngoai vé Viét Nam)
va diém c khoan 1 Diéu 30 (diéu
kién chuyén giao nguoi dang chdp
hanh an phat tu tai Viét Nam cho
nuedc ngoai).

(iv) Su phtic tap ctia viéc chuyén
d6i hinh phat: Day la moét thach
thtic phép ly lén. Chinh sach hinh
sit gitta Viét Nam va cac nuedce cd su
Khac biét 16n (vi du mét s6 nwde co
an ti hang trdm nam). Du thao Luat
da chon giai phap linh hoat la
khong quy dinh “cttng” ma giao cho
Bo truong Bo Cong an chu tri, phoi
hop v6i Chanh an Toa an nhan dan
t0i cao va Vién truong Vién kiém sat
nhan dan tdi cao quy dinh chi tiét.
Vi vdy, can khan truong xay dung
va ban hanh dong bd van ban
huéng dan chi tiét d€ c6 hiéu luc
cung thoi diém véi Luat (duw kién
ngay 01/7/2026).

Nang cao hiéu qua chuyén

giao ngudi dang chap hanh

an phat tu trong béi canh tdi
pham xuyén quéc gia dang c6
su gia tang

Theo Cong woc cua Lién hop
qudc vé chdng tdi pham co td chirc
xuyén quéc gia (théong qua ngay
15/11/2000), mot hanh vi pham t6i
¢ tinh chat xuyén qudc gia néu cd
du cac yéu t6: duwgc thuc hién o
nhiéu quéc gia; duoc thuc hién ¢

SO 12 (140)@ THANG 12-2025
mot qudc gia nhung phan chu yéu
cuia viéc chuan bi, 1én ké hoach, chi
dao hoic diéu khién né lai dién ra &
mot qudc gia khac; dugc thuc hién
0 mot quic gia nhung lién quan dén
mot nhom tdi pham ¢6 t6 chirc tham
gia cac hoat dong tdi pham ¢ nhiéu
quoc gia; hodc duoc thuc hién ¢ mot
qudc gia nhung 6 anh huong 16n ¢
mot qudc gia khac.

Trén co s& nghién ctru, tac gia dé
xuat mot s6 kién nghi nham tiép tuc
hoan thién khung phép ly va nang
cao hiéu qua thuec thi cong tac nay,
dac biét trong viéc ddi pho véi
nhitng thach thitc tir thuc tién toi
pham xuyén quéc gia dang ngay
cang gia tang.

Thir nhdt, ting cuong tinh thong
nhét, dong bd cua dy thao Luét
Chuyén giao nguoi dang chap hanh
an phat tu véi hé théng phap luat
quéc gia va phap luat qudc t€. B
Cong an - voi vai tro chu tri can thiét
1ap mét co ché ra soat dinh ky dé
danh gia sy twong thich ctia Luat
Chuyén giao nguoi dang chdp hanh
&n phat tli va cac van ban huéng dan
thi hanh véi nhitng thay doi trong
hé thong phép luét tu phép hinh su.
Co ché nay gitp kip thoi phat hién
va dé xuat stra doi nhiing quy dinh
khong con phu hop, tranh tao ra
xung dot hodc khoang trong phéap ly
khi xt¢ ly cac vu viéc phtec tap, dac
biét 1a cac vu an lién quan dén toi
pham c6 t6 chie xuyén qudc gia.

Bén canh d6, d€ phuc vu cong tac
ra soat va ap dung phap luét, can xay
dung mot co s¢ dit liéu dién tie lién
thong, cap nhat cadc quy dinh phap
luat lién quan dén tw phap hinh su,
twong tro tu phap, dan d6 va chuyén
giao. Hé thong nay sé giup cac co
quan tién hanh t6 tung dé dang tra
ctu, d6i chiéu va ap dung phéap luat
mot cach thong nhat.

Mat khac, du thao Luat da cé
nhing quy dinh nén tang vé viéc
tuan thu cac diéu wéc qudc t&€ ma
Viét Nam la thanh vién, tuy nhién,
viéc 4p dung trén thuc t&€ doi hoi su
cu thé hda cao hon, déacbiét 1a trong
viéc bao vé quyén con nguoi cua cac
dai tuong dac thu (vi du nhu quyén

phu nit, quyén tré em).
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Vi vay, tac gia dé xuat:

(i) Noi luat héa cac tiéu chuan
qudc té€ trong van ban dudi luat,
nghi dinh quy dinh chi tiét thi hanh
Luat nay can c6 mot chwong riéng
hodc céac diéu khoan cu thé hda cac
nguyén tac va tiéu chudn tir cc cong
uwdc quoc t€ cot 161 nhuwe Cong wdc vé
x6a bo moi hinh thitc phéan biét d6i
xt v6i phu nit, Cong wdc vé quyeén
tré em. Vi dy, quy dinh r6 quy trinh
wu tién, thu tuc dac biét khi xem xét
chuyén giao d6i voi phu nit mang
thai, ngwroi dang nudi con nho, hodc
ngwoi chuwa thanh nién pham t6i
xuyén qudc gia, bao dam cac diéu
kién chuyén giao va giam git sau d6
khong phan biét doi xtt vé gioi.

(ii) Tang cuwong cong tac kiém
tra, giam sat viéc tuan tha cac tiéu
chuan quéc té: Can bo sung quy
dinh vé trach nhiém cta cac co quan
giam sat (nhw cac ty ban ctia Qudc
hoi, vién kiém sat nhan dan) trong
viéc kiém tra, gidm sat chuyén dé vé
viéc tuan tht cac cam két qudc té vé
quyeén con nguoi cta cac doi tuong
pham tdi xuyén qudc gia trong qué
trinh chuyén giao nguoi dang chap
hanh an phat tu.

Thit hai, bao dam nguyén tic
nhan dao. Ban chat cta chuyén giao
nguoi dang chdp hanh én phat tu la
nhan dao, nhidm tao diéu kién cho
pham nhan duoc thi hanh an tai qué
huong, gan giii gia dinh va thuan loi
cho viéc tai hoa nhap cong dong. Do
dé, viéc bao dam quyén con nguoi 1a
nguyén tac c6t 16i trong chuyén giao
nguoi dang chdp hanh an phat tu,
ddc biét la trong boi canh tdi pham
xuyén qudc gia dang co su gia tang.

Céc co quan c6 tham quyén can
xay dung mot quy trinh chuan,
trong d6 yéu cau can b co trach
nhiém phai giai thich 16 rang, bang
ngon ngtt ma pham nhan hiéu duoc
vé hé qua phap ly cua viéc chuyén
giao, diéu kién chdp hanh an tai
nudc tiép nhan, quyén duoc tw van
phap ly, k& ca tro gitip phép ly mién
phi néu thudc ddi tuwong, quyén ruat
lai don xin chuyén giao va thoi diém
gidi han cho viéc nay. D& bao dam
tinh minh bach va tranh cac tranh

@

chap sau nay, viéc lay y kién nén
duoc 1ap thanh van ban chi tiét, co
cht ky cua pham nhan. Trong
nhitng treong hop phtic tap hodc
véi d8i tuong dé bi ton thwong, c6
thé can nhéc viéc ghi am hodc ghi
hinh c¢é am thanh.

Bén canh d¢, can c6 co ché mo
rong can ct ttr choi chuyén giao néu
c6 nguy co nguoi duoc chuyén giao
bi tra tan, truy btrc, nguoc dai, phan
biét doi xtr... Can xay dung hudng
dan cu thé cho toa 4n vé cach thic
xac dinh va danh gia can ctt va nguy
co nay, co thé dua trén cac bao cao
nhén quyén cta cac to chirc qudc t&
uy tin, thong tin ttt cac co quan dai
dién ngoai giao.

Thit ba, tang cuong hop tac qudc
t€. Hiéu qua ctia chuyén giao nguoi
dang chap hanh an phat tu phu
thudc vao thién chi va su hop tac
cua cac quoc gia lién quan. D€ dat
duoc thién chi va s hop tac nay,
can chu dong, linh hoat trong viéc
ap dung nguyén tac c6 di c6 lai. Vi
vay, cac co quan c6 tham quyén can
tham muu xay dung chién luoc hop
tac véi tng qudc gia va khu vue,
xac dinh cac d6i tac wu tién dé thic
ddy dam phan, ky két diéu wdc qudc
t&€ hodc thoa thuan 4p dung nguyén
thc 6 di 6 lai. D& thuan loi cho qua
trinh dam phén, Viét Nam nén cha
dong soan thao mot van ban mau vé
cam két cd di 6 lai, trong d6 néu rd
cac nguyén tic va diéu kién, lam co

s& dé trao doi vdi cdc nude doi tac,
thay vi cho doi dé xuat tir phia ho.
Bén canh d9, cac co quan c6 thadm
quyén can td chtrc cac khoa dao tao,
tap hudn thuong xuyén cho tham
phan, kiém sat vién va diéu tra vién
vé ky nang so sanh phap luat, dac
biét la vé “tdi pham kép”, cach xac
dinh cac yéu t6 cau thanh toi pham
doi voi cac loai ti pham xuyén qudc
gia mdi nhu t0i pham mang, t6i
pham moi truong, toi pham tai
chinh, t6i pham cong nghé cao.

Két luan

Du thao Luat Chuyén giao nguoi
dang chap hanh an phat tu la mét
cong cu phap ly quan trong, thé hién
cam két ctia Viét Nam trong hop tac
quéc t&€ phong, chdng tdi pham va
tinh than nhan dao ctia Nha nudc.
Tuy nhién, dé€ du thao Luat duoc
thong qua va thuee sy phat huy hiéu
qua trong boi canh tdi pham xuyén
quéc gia ngay cang phtec tap, viéc
trién khai dong bd cac kién nghi
trén, tir hoan thién thé ché, t6i wu
héa quy trinh, bao dam quyén con
nguoi dén tang ceong nang luc thuce
thi va hop tac qudc té€'la vd cung can
thiét. Sy thanh cong ctia cong tac
nay khong chi giup giai quyét cac
van dé lién quan dén pham nhan ma
con gép phéan cting ¢6 an ninh qudc
gia, tdng cuong vi thé va uy tin cua
Viét Nam trén treong qudc té.
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chap hanh an phat tu Luat Tuong tro tw phap vé dan su va Luat Twong

tro tu phap veé hinh sy.

4. Uy ban Thuong vu Qudc hoi, Bdo cdo giai trinh, tiép thu, chinh ly dw
thao Luat Chuyén giao nguoi dang chap hanh an phat tu, 2025.
5. Cong udc cua Lién hop qudc ngay 15/11/2000 vé chdng toi pham cé to

chtrc xuyén qudc gia.
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- PAO PUC NGHE NGHIEP LUAT SU
TRONG BOI CANH TRUYEN THONG SO VA MANG XA HOI

_ NHUNG VAN DE DAT RA
VA KHUYEN NGHI CHINH SACH

TS TO TRONG MANH"

Tém tat: Sy phat trién nhanh chéng cia truyén thong so va mang xi hdi da tao ra moi truong méi cho hoat dong
nghé nghiép ciia ludt sw, dong thoi ddt ra nhiéu thdch thirc vé dao dikc va chudn muyc hanh nghé. Khong it triecong hop
ludt sw ste dung mang xa hoi dé’ phdat ngén, chia sé vu viéc phdp lyj, quang bd hinh dnh cd nhdn hodc binh ludn cdc hoat
dong to'tung dang dién ra, ddn dén nhitng hé luy nghiém trong. Trong khi d, hé thong quy tdc dgo dikc hién hanh con
thiéu nhitng quy dinh cu thé vé hanh vi ttng xi¢ trén khong gian mang. Bai viét khdi ludn vé dao ditc nght nghiép lugt
sw, lam ro nhitng thdch thirc ddt ra trong boi canh truyén thong s6'va mang xa hoi, ti dé chi ra khung phdp ly hién hanh
va nhitng khodang trong, trén co s¢ dé khuyén nghi chinh sich lién quan.

Tir khéa: Dao dirc ngheé nghiép ludt sw, truyén thong so, mang xd hoi.

Abstract: The rapid development of digital communications and social networks has created a new environment for
the professional activities of the lawyer, and set many challenges of ethics and practice standards. Many cases of lawyers
use social networks to speak, share legal cases, promote personal images or comment on ongoing proceedings activities,
leading to serious consequences. Meanwhile, the current system of ethical code lacks specific requlations on conduct in
cyberspace. The article provides an overview about the professional ethics of the lawyer, clarifying the challenges set out
in the context of digital communication and social networks, thereby pointing out the current legal framework and gaps,

and on that basis recommends related policies.
Keywords: Professional ethics of lawyers, digital communications, social networks.

Patvan dé

Trong bat ky hé thong phap luat
nao, dao dtc nghé nghiép ludn
duwoc xem la tru cdt quan trong
trong viéc bao dam uy tin, tinh
chuyén nghiép va tinh chinh tryc
cua nghé luat su. Dao duc nghé
nghiép khong chi la chudn muc

hanh x@ trong cong viéc ma con thé

hién trach nhiém xa hoi, trach
nhiém phap 1}'7 va trach nhiém nhan
vén ctia nguoi hanh nghe luat. Tai
Viét Nam, B quy tac Dao dtc va
Ung xtt nghé nghiép luat sw Viét
Nam da dit ra cac nguyén tac nham
huong dan luat su tuan thu cic gia
tri c6t 16i trong qua trinh hanh nghé.
Tuy nhién, trong boi canh truyén
théng s6 va mang xa hoi phat trién
nhanh chéng, nhing van dé maoi
phat sinh dang dadt ra thach thirc 16n
cho viéc duy tri va thyc thi cac
chuén muc dao dic nay.

Luat sw hién nay khong chi hanh
nghé trong phong xt an hay tai van
phong ma con tham gia chia sé quan
diém, thong tin phap ly, quang ba
hinh anh ca nhan hoéc tranh luan

phap ly trén cac nén tang mang xa
hoi nhw Facebook, YouTube, TikTok,
X (Twitter)... Moi truong mang mé
ra nhiéu co hoi tiép can khach hang,
thé hién chinh kién va twong tac xa
hoi, nhung dong thoi ciing lam mo
ranh gidi gitrta phat ngén nghé
nghiép va phat ngon ca nhan, gitra
te do ngon luan va trach nhiém
phép ly - dao dtc. Khéng it trrong
hop ludt su ¢ phat ngon thién kién,
vi pham nguyén tic bao mat thong
tin, xtic pham co quan tién hanh t&
tung hodc ting xtt thiéu chudn muc
trén mang xa hoi, gay anh huong
tiéu cuc dén hinh anh nghe luat sw
trong mat cong chiing.

Thuee t&€ d6 doi hoi phai cé cai
nhin toan dién va kip thoi vé nhirng
thay doi trong moi truong hanh
ngheé luat sw hién nay, tir d6 ra soat,
hoan thién khung phap ly va dao
dtc phu hop, dong thoi xay dung
cac co ché hd tro va dinh huéng
luat su hanh x dung chuan muc
trong thoi dai s6. Day la van dé cap
thiét dat ra khong chi cho ting ca
nhan luat sw ma con cho toan bd td

* Hoc vién Hanh chinh va quan tri cong.

chtrc nghé nghiép va co quan quan
ly nha nwéc trong viéc bao vé tinh
chuan muc va uy tin ctia nghé luat
suw trong bdi canh chuyén doéi sd
hién nay.

Khai luan vé dao diic nghé
nghiép luat su

Dao dtc nghé nghiép luét su la
mot bo phan ddc thu trong hé thong
dao dtc nghe nghiép xa hoi, dugc
hiéu la tong thé nhtrng nguyen tac,
chuan muec va gia tri ¢tng xtr ma mot
luat sw phai tuan thu trong qua
trinh hanh nghe nham bao dam
tinh liém chinh, cong tam, ton trong
phap luat va bao vé loi ich chinh
dang cuia khach hang, dong thoi gitr
gin uy tin va pham chét cua nghé
luat su. Khong giong nhu cac quy
pham phap luat mang tinh cudng
chénha nudc, quy tic dao dirc nghé
nghiép cd tinh chét tu diéu chinh,
xudt phét ttr yéu cau noi tai cia nghé
nghiép, nhung lai gitt vai tro hét stic
quan trong trong viéc hinh thanh
nén si chuyén nghiép, dang tin cay
ctia doi ngti luat suw trong xa hoi
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hién dai. Dao dtc nghé nghiép
khong chi Ia “cai tam” khi hanh
nghé, ma con la “cai nén” dé bao
dam luat su khong vueeot qua ranh
gi6i phap ly va dao ly trong tu vén,
bao chita hay giai quyét tranh chap.

Tai Viét Nam, hé théng chuan
muc dao diec nghé nghiép luat sw
duoc quy dinh trong BO quy tac Dao
dtec va Ung xtr nghé nghiép luat sw
Viét Nam do Lién doan Luat su Viét
Nam ban hanh ngay 20/7/2011 va
stra d6i ngay 13/12/2019 (Bo quy tac
dao dtc). Bd quy tac nay gom 6
chuwong véi 32 diéu, quy dinh cac
nguyén tic dao dtic c6t 16i nhu:
trung thuc, ton trong su that khach
quan, ton trong phap luat, bao vé
quyén va lgi ich hop phap cta
khach hang, gitt bi méat thong tin,
doc lap va liém chinh trong hanh
nghé, tng xtt chuan muc voi dong
nghiép, than chu, co quan tién hanh
t0 tung va xa hoi. Nhitng quy dinh
nay vira phan anh ban chat caa nghé
luat su la nghé phung su cong ly,
vira 1a co s& d€ cac to chirc luat su
xem xét, xtr ly ky luat khi c6 vi
pham dao dtic xay ra.

Mot diém ddc thu noi bat trong
hanh nghé luat su 1a sy tuong tac
gitta quyeén tu do ngdn luan cua
cong dan va trdch nhiém nghé
nghiép ctia nguwoi hanh nghé luat.
Theo Hién phap ndm 2013 va cac
diéu wéc qudc t&€ ma Viét Nam la
thanh vién, cong dan - trong do6 co6
luat suw - déu cé quyén tu do ngon
luan, ty do bay to quan diém. Tuy
nhién, do tinh chat ddc biét cua nghé
luat su, quyén nay khong thé duoc
thuc hién mot cach tuyét d6i nhu
nhiitng cong dan binh thwong khac.
Luat su c6 trach nhiém gitt bi mat
thong tin cta khach hang, khong
duoc phat ngon gay anh hudng dén
vu an dang xét xtt, khong lam suy
giam uy tin ctia co quan tién hanh t6
tung hoac gay du ludn xa hoi sai
léch. Viéc phat ngon caa luat sw
phai dat trong khuén kho dao dic
nghé nghiép, bao dam khong vi
pham phap ludt, khong xam pham
quyén va loi ich hop phap caa
ngroi khac, va dac biét phai gop
phén cing ¢6 niém tin xa hoi vao hé

@

thong phap luat va tu phap. Su can
bang gitta quyén tw do ngén luan va
nghia vu gitt chudn muc nghé
nghiép la mot yéu cau cao trong dao
dtc hanh nghé luat sw, dac biét
trong bdi canh truyén thong sd phat
trién manh mé va dé tao ra ap luc
du luan nhw hién nay.

Nhu vay, dao dic nghé nghiép
luét su la nén tang dinh hinh nén sy
chuyén nghiép, uy tin va trach
nhiém xa hoi cua gidi luat su. Viéc
hiéu dung va tuan tha nghiém tac
cac chudn muc dao diec khong chi
bao vé quyén loi hop phdp cua
khach hang, ma con gop phan xay
dung mot nén tu phap dan chuy,
cong bang va van minh.

Nhiing thach thuc dat ra

trong béi canh truyén théng

s6 va mang xa hoi

Su phat trién bung né ctia truyén
thong sd va mang xa hoi (MXH) da
mo ra nhiéu co hoi moéi cho nghé
luat su, nhét la trong viéc mo rong
kha ndng ti€p can khach hang,
truyeén tai kién thaic phap luat, xay
dung hinh anh cd nhan. Tuy nhién,
di cung v6i d6 la hang loat thach
thitc nghiém trong lién quan dén
viéc tuan thu dao dirc nghé nghiép,

Hinh minh hoa.

gdy ra nhiing hé luy tiém tang doi
v6i ca nguoi hanh nghé va moi
treong tu phap. Nhitng thach thic
nay c6 thé nhan dién 6 mot s6 khia
canh tiéu biéu nhu sau:

Phadt ngén trén mang xd hoi va
ranh giGi dao ditc nghé nghiép

Mot trong nhitng thach thitc 1on
nhat 1a viéc luat su phat ngdn trén
mang xa hoi vé cac vu viéc dang giai
quyét, dac biét la cac vu an hinh sy
nhay cam. Trong khi phap luat hién
hanh chuwa cdm luat sw st dung
MXH dé bay t6 quan diém ca nhén,
thi B6 quy tac dao dic lai yéu cau
luat su phai trung thuee, khach quan,
gitr bi mat thong tin, khong gay anh
huong xau dén qua trinh td tung va
danh du cac bén. Trong thuc té
khong it treong hop luat su cong
khai tinh tiét vu an, dang tai binh
luan thién léch, gay sttc ép du luan
dén co quan tién hanh t8 tung. Vi
duy, cé luat sw tirng chia sé cong khai
trén Facebook vé tinh tiét ciia mot
vu 4n hinh sy khi chua két thiic diéu
tra, tham chi dang ca thong tin ca
nhan cta bi can, dAn dén tranh cai
gay gat va vi pham nghiém trong
nghia vu bao méat va chuadn muc
hanh nghe.
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Hién twong “ludt sw YouTuber”
va xu hwong thuwong mai héa hinh
anh cd nhin

Mot bo phéan ludt su hién nay st
dung MXH, ddc biét la YouTube va
TikTok, nhu mot kénh d€ quang bé
dich vu phap ly va tang d6 nhan
dién ca nhan. Tuy nhién, cach thé
hién phan cam, giat gan, dung cac
vu viéc hinh sy d€ dung video cau
khach, dwa ra quan diém chwa c6 co
so phap ly vitng chic... dang lam
méo md hinh anh nghé luét su trong
mit cong chung. Mot s6 luat su con
“héa than” thanh chuyén gia da linh
vue, te van du moi van dé tir hinh
su dén tam ly hoc, y hoc, ton gido...
ma thiéu tinh chuyén moén, anh
hudng téi tinh chudn xac trong phd
bién phap luat va gay ngo nhan cho
nguoi dan. Diéu nay vira vi pham
dao dic nghé nghiép vira cd thé bi
xtt ly theo quy dinh vé quang cao sai
léch hodc gay anh huong dén an
ninh, trat tw.

Vi pham bi mdt thong tin cia
khdch hang

Viéc luat st vo tinh hodc 6 y tiét
16 thong tin lién quan dén vu viéc
ctia khach hang trén MXH la mot
nguy co thuwong trie. Moi treong
mang khong cé sy kiém sodt chat
ché nhu ho so luu tri truyén théng,
nén chi mét bai dang, mot binh luan
hay hinh anh khong can trong cting
c6 thé dan dén hau qua phap ly.
Diéu 9 B quy tac dao diec quy dinh
ro: “Luat su cé nghia vu bao mat
moi thong tin lién quan dén khach
hang ma minh biét duoc trong qua
trinh hanh nghé”. Tuy nhién, van c6
nhitng treong hop luat sue dang tai
hinh anh lam viéc v6i khach hang,
anh chup tai liéu, doan hdi thoai
trao d6i... khién khach hang mat
niém tin, tham chi dan dén khiéu
nai, khoi kién hodc phan ting tiéu
cwee ttr dw luan.

Tdc djng tiéu cuc dén hoat dong
0 tung va hé thong tu phdp

Phat ngon thiéu kiém soat cta
luat su trén MXH, nhat 1a trong cac
vu an dugc du luan quan tam, co
thé tao nén stic ép truyén thong
khong dang c6 doi véi cac co quan
tién hanh t6 tung, anh hudong dén
tinh khach quan va cong bang ctia

qua trinh xét xtt. Trong mot s6
truong hop, viéc luat su tham gia
“truyén thong hda” vu an con khién
qua trinh giai quyét bi kéo dai, gay
chia ré trong nhan thitc cdng dong,
ddy cong luan vao tinh trang “xét xt
thay toa an”. Diéu nay di nguoc lai
tinh than xay dung mot nén tu phap
doc lap, chuyén nghiép ma Nha
nudc phap quyén xa hdi chia nghia
dang huwdng téi.

Tém lai, trong bdi canh truyén
thong sd phat trién nhanh va manh
mé, ludt sw vira ditng tredc nhitng
co hoi phat trién nghé nghiép moi,
vira phai d6i dién véi nhiéu thach
thirc dao dtrc 16n chua ting c6. Néu
khong kiém soat t6t hanh vi trén
khong gian mang, luat sw rat dé
vuot khoi gidi han nghé nghiép, gay
anh huong tiéu cuc dén than chu, xa
hoi va chinh ban than minh. Day la
thuc trang doi hoi phai c6 su diéu
chinh kip thoi tir phia t6 chiic hanh
nghé luat su, co quan quan ly nha
nwdc va s ty nhan thite trach
nhiém dao dtc cua tiing ca nhan
luat su trong thoi dai so.

SO 12 (140)@ THANG 12-2025

—————
Hinh minh hoa.

Khung phap ly hién hanh va

nhiing khoang tréng

Khung phdp 1y hién hanh vé dao
diic nghé nghiép ludt su

Hién nay, hanh vi nghé nghiép
ctia luat su ndi chung va quy tac dao
dtc nghé nghiép ndi riéng duoc
diéu chinh boi mot s6 van ban phap
ly chinh sau:

Ludt Ludt sw nim 2006 (stva doi, bé’
sung nam 2012)

Luat Luat sv quy dinh nhiing
nguyén tac hanh nghé co ban cua
luat su, nhu: tuan tha Hién phap,
phap luat, quy tic dao dirc nghe
nghiép; bao vé quyén va loi ich hgp
phap ctia khach hang; gitt bi mat
thong tin... Tuy nhién, khong co
quy dinh cu thé nao lién quan dén
hanh vi phat ngén, quang ba hodc
st dung mang xa hoi ctua luat suw.
bay 1a moét khoang trong 16n, boi
hanh vi tng x trén khong gian
mang hién dang tro thanh mét phan
phd bién trong hoat déng nghé

nghiép hién dai.
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BG quy tic Dgo ditc va Ung xit nghé
nghiép ludt sw Vigt Nam

Bo quy tac dao diic gom 32 diéu
quy dinh kha day du vé cdc nguyén
tac dao dikc co ban nhu: trung thue,
ton trong su that khach quan, gitt bi
mat thong tin, ttng x van hda voi
than chu, dong nghiép, co quan tién
hanh t6 tung, co quan quan ly...
Tuy nhién, khong cé diéu khoan
riéng diéu chinh hanh vi st dung
mang xa hoi, phat ngdn cong khai,
quang ba dich vu qua nén tang so;
cac quy dinh mang tinh khai quat,
chuwa cap nhat hodc chua luong
tredc nhitng hanh vi mdi nhu:
livestream vu an, dang bai binh
luan phap ly chwa kiém ching,
dang anh lam viéc voi khach hang,
st dung TikTok/YouTube dé€ dua
thong tin gay hiéu nham...

Cdc quy dinh lién quan khdc

Luat Luéat sw hién hanh khong
tach biét nghia vu “dao duc nghé
nghiép” vo6i “nghia vu phap ly” nén
nhiéu hanh vi tuy chwa vi pham
phap luat nhung da vwot qua gioi
han dao dtrc nghé nghiép lai khong

c6 ché tai cu thé. Ngoai ra, mot sO

véan ban c6 lién quan gian tiép nhu:
Luat An ninh mang nam 2018 - diéu
chinh viéc st dung mang xa hoi
nhung khong phan biét nganh nghe;
Luat Quang cdo, Luat Bao chi, B
luat Hinh sy - ¢6 thé 4p dung trong
mot s truong hop dac biét, nhung
khong diéu chinh chuyén biét hanh
vi ctia luat su.

Nhu vay, cac luat nay khoéng
dwoc thiét k&€ vdi muc tiéu diéu
chinh hanh vi dao dttc nghé nghiép
trong hanh nghé luat sw, do dé tinh
phtt hop va hiéu luc ap dung con
han ché.

Nhiing khodng tréng va bdt cdp
trong khung phdp 1y hién hanh

Thiéu quy dinh diéu chinh cu thé’

hanh vi trén mang xa hoi

Hién chwa c6 quy dinh phap ly
nao quy dinh rd rang luat su dwoc
phép lam gi, khong duoc lam gi khi
st dung mang xa hoi. Vi du: luat sw
6 thé livestream giai thich phap ly
vé mdt vu an chua két thuc diéu
tra?; luat su co thé dang anh lam
viéc véi khach hang lén Facebook?;
viéc binh ludn cong khai vé mot ban
an c6 vi pham dao dtxc hay khong?

__

Nhiing tinh hudng nay hién
chura dwoc quy dinh cu thé trong
Luat Luat su hay Bo quy tic dao
dtic, dan dén kho khan trong viéc
xt ly khi c6 vi pham.

Thiéu co ché xir ly ky ludt tiong
1rng véi hanh vi trén khong gian mang

Trong thuc tién, mot s& luat su
c6 hanh vi sai pham trén MXH (nhw

phat ngén xtc pham co quan t6

tung, tiét 16 thoéng tin vu an, sw
dung 10i 1é thiéu chuan muec...)
nhung cac Doan luat su dia phuwong
ling tung trong viéc ap dung hinh
thiee xwr 1}'7, vi thiéu can cu quy
pham ro rang Viéc xtr ly chu yéu
dua vao cam tinh hodc “nhic nho
ndi bd”, dan dén tinh rin de khong
cao va gay tién 1é xdu.

Chuea c6 tiéu chuin dao dikc hanh

ngheé trong moi trirong truyén thong so

Cac khai niém méi nhw “luat sw
YouTuber”, “luat suw influencer”
chua dugc hé thong phap luat cong
nhén hay diéu chinh. Trong khi d¢,
nhiéu ludt sw st dung danh xung
nghé nghiép dé€ thu hut luot xem,
nhung ndi dung lai phan cam, thiéu

Hinh minh hoa.

chinh xac hoac thwong mai héa qué
mtec. Viéc ludt su tro thanh nguwoi
“dan dat du luan” c6 thé gay hiéu
nham cho nguoi dan, dac biét la khi
ho dung ngoéon ngfr binh dan, hai
huge hoéa vu viée phap ly, hoac
khang dinh chéc chan két qua chua
xét xtr.

Thiéu quy dinh vé quan ly qudng
cdo va gidi thiéu dich vy phdp ly qua
mang xd hgi

Luat su hién nay c6 thé quang ba
qua Facebook, Zalo, TikTok, Google
Ads... nhung khong c¢6 hudng dan
hodc quy dinh nao kiém soat ndi
dung quang cdo phap ly. Tinh trang
stt dung tir ngir gay nham lan nhw

chuyen x0a an tich nhanh trong 3
ngay , “100% thang kién”, hoac

“giai cttu bi can”... xudt hién tran
lan va 1am x6i mon hinh anh nghé
luat su, gy canh tranh thiéu lanh
manh va anh huong nghiém trong
dén chat luong dich vu phép ly.

Nhu vay, khung phap ly hién
hanh chwa dt d6 chi tiét va linh hoat
d€ kiém soat dao durc nghé nghiép
luat su trong moi truong truyén
thong s6. Su thiéu hut cac quy pham
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chuyén biét va co ché xtr ly phu hop
da dan dén nhiéu 16 hong trong
quan ly va giam sat. Trong bdi canh
nghé luat su ngay cang gan lién véi
cong nghé truyén thong, viéc sém
bd sung cac quy dinh diéu chinh
ung xtr trén khong gian mang la hét
stec can thiét nham bao vé pham
chat nghé nghiép, gitr viing uy tin
ctia gidi luat su va bao dam suw
chuan muyc cua moi treong tu phap.

Khuyén nghi chinh sach

Trudce sy gia tang nhanh chong
cta hoat dong phap ly trong moi
trueong so, cung véi sy phd bién sau
rong cia MXH trong doi song phap
ly va xa hoi, viéc xay dung co ché
diéu chinh hanh vi dao dttc nghé
nghiép cta luat su la yéu cau cap
thiét. Dic biét, sw mau thuan tiém
an gitra quyeén ty do ngodn luan ca
nhan va nghia vu bao mat, ton trong
nghé nghiép doi hoi phai cd cac giai
phap mang tinh hé théng va dong
bd. Mot s6 khuyén nghi chinh sach
va giai phap trong tam duoc dé xuat
nhw sau:

Mot la, hoan thién hé thong quy
pham dgo dirc ngheé nghiép ludt sw gin
v0i boi canh truyén thong so" va moi
triong mang xa hoi.

Hién nay, cac quy dinh trong Bo
quy tac dao da budc dau xay dung
nhitng chuan muc dao dic nén tang
cho luat sw hanh nghg¢, tuy nhién
con thiéu nhiing diéu khoan cu thé
tng xt trong moi treong sG, noi ma
viéc phat ngon, chia sé thong tin
mang tinh tiec thoi va cé stec lan toa
16n. Do d6, can b6 sung cac quy
dinh cu thé vé: gidi han phat ngon
trén mang xa hoi lién quan dén vu
an dang xtt ly; nghia vu khong chia
sé ndi dung cong viéc, tai liéu, hinh
anh cua khach hang du dwdi hinh
thirc gian ti€p (vi du: anh hop, anh
gidy to khong ro danh tinh); cac
hinh thttc quang ba dich vu phap ly
trén nén tang s6, ngan ngtra hién
teong “ludt sw YouTuber” mang
tinh thiwong mai hoa, giat gan; xtt ly
hanh vi vi pham dao dttc trén khong
gian mang vdi ché tai cu thé, phan
tang muc d6 va hinh thitc ap dung.
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Hinh minh hoa.

Viéc stta d0i can bao dam
nguyén tic két hop gitta tw diéu
chinh ctia nghé luat va chudn muc
phap ly mang tinh cudng ché, dé
vita gitt viing tinh doc lap nghé
nghiép, vira bao dam chuan hoda
hanh vi trong thoi dai so.

Hai la, tdng cwong ning lwc gidm
sat va xiw 1y vi pham dgo dirc nghé
nghiép trong moéi truwong truyén
thong sé’

Lién doan Luat s Viét Nam va
cac Doan luat su dia phuong can
xay dung co ché giam sat chuyén
trach hodc bd phan kiém soat dao
dirc nghé nghiép lién quan dén phat
ngodn, hoat ddng mang xa hoi cta
luat sw. Hé thong nay can: tiép nhan
phan anh, don thu khiéu nai tr t6
chttc, ca nhan, bao chi lién quan dén
hanh vi ting x& 1éch chudn cua luat
st trén mang; xay dung quy trinh
xtt ly r6 rang, minh bach, c6 tham
van y kién chuyén gia dao duc va
phép ly trude khi ra quyét dinh;
thiét 1ap kho dir liéu cac vi pham
dién hinh, cong khai mot phan két
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qua xtt ly (véi cac vu viéc nghiém
trong) dé ran de va gido duc chung.

Dong thoi, can nang cao tinh than
tw gidm sat trong ndi bo nghé luat su,
khuyén khich cic luat sw ¢ uy tin
phan bién, 1én tiéng vé hanh vi sai

léch ctia dong nghiép nhu mot co ché

diéu chinh “ty than”, bén ving.

Ba la, ndng cao ky nang truyén
thong s6"va dao dirc nghé nghiép cho
ludt sw thong qua hoat dgng dao tao, boi
dwdng bit budc

Can dua noi dung vé dao dutc
tng xt nghé nghiép trong moi
treong sO thanh chuyén dé doc lap
trong chuwong trinh dao tao nghé
luat su va 16p bo6i dudng dinh ky.
Noi dung can chu trong: phan biét
rd rang gitta quyén tu do ngon luan
va nghia vu bao méat nghé nghiép;
tinh huéng mé phong vi pham trén
mang xa hoi d€ nang cao nhan thurc;
ky ndng st dung mang xa hoi co
trach nhiém: chon loc ng6n ngt, d6i
tuong cong khai, bién phap bao vé
thong tin ca nhan, quan ly rui ro
phat ngon.

Viéc nay sé trang bi cho luat sw
nang luc so thich tng véi thoi dai
nhung van gitt vitng nguyén tac dao
dttc cot 10, tranh “vuot rao” vi thiéu
hiéu biét hoac do bi cudn theo xu
hudng truyén thong.

Bon la, xdy dwng co ché’hop tic giita
t6’ chirc ludt sw va cdc nén tang mang
xd hdi nham kiém sodt va dinh hwéng
noi dung phdp ly

Trong bdi canh nhiéu ndi dung
phap luat dwoc chia sé sai léch,
mang mau sac thuwong mai hodc
tham chi phan cam trén nén tang so,

can tinh dén viéc thiét lap co ché

hop tac gitta cac t6 chirc nghé luat
sw vOi cac nén tang nhu Facebook,
YouTube, TikTok... Muc tiéu: xac
minh tai khoan luat sw chinh thttc,
bao vé thuong hiéu nghé nghiép; go
bd ndi dung vi pham dao ditc hanh
ngheé theo kién nghi ctia td chirc luat
su; khuyén khich xay dung cac kénh
phép ly chuan muec, cung cip thong
tin phap luat chinh théng, gép phan
nang cao nhéan thirc cong dong.
Giai phap nay cling gitup ngan
chdn tinh trang mao danh luat sw,

loi dung danh nghia “tw van phap
luat” dé Itra dao, truc loi cd nhan
dang dién ra trén khong gian mang.

Nam la, hinh thanh van héa dao dirc
s0'trong cong dong ludt sw

Bén canh co ché phéap ly va to
chtrc, can nuoi duwdng mot “van hoa
dao dtec s6” trong chinh noi bo luat
sw. Diéu nay khong thé ap dat bang
luat ma can hinh thanh qua: viéc ton
vinh luat sw c¢6 dong gdp tich cuec,
phat ngén chudn muec, truyén thong
hiéu qua; t6 chtc cac dién dan trao
doi kinh nghiém st dung mang xa
hoi o trach nhiém trong hanh nghé;
khuyén khich luat swe lam hinh mau
lan téa nhan thic dao dic nghé
nghiép dén sinh vién luat va xa hoi.

Mot cong dong nghé nghiép cd
véan héa dao diic manh sé 1a “la chan
mém” nhung hiéu qua, giup kiém
soat rui ro vuot ra ngoai khuén kho
phép luat.

Két luan

Su phat trién bung nd cua truyén
thong sd va mang xa hdi dang mang
lai nhitng co hoi to 16n nhung ciing
dat ra khong it thach thic d6i voi
hoat dong hanh nghé luat su, ddc
biét la trong viéc gitr gin va tuan tha
dao durc nghé nghiép. Trong moi
treong s6, hanh vi ing xr cua luat

st khong con gidi han trong khong
gian nghé nghiép truyén thong, ma
lan toa rong rai, anh hudng truc tiép
dén uy tin ca nhan, hinh anh nghé
luat, niém tin cua cong chung va ca
sw van hanh cta nén tu phap. Thuc
tién cho thdy, khoang trong phép ly,
s thiéu hut vé quy dinh chuyén
biét, nang lwc quan ly va ca nhan
thitc dao dtic trong thoi dai s§ van
la nhiing yéu t6 can tro viéc duy tri
chudn muc nghé nghiép trong
khong gian mang.

Viéc hoan thién khung phap ly
va quy tac dao dic G ting xtt phu hop
v6i ddc trung cua truyén thong so 1a
yéu cau cap thiét. Dong thoi, can
nang cao ndng lic nhan thtec va te
diéu chinh cua luat su, thong qua
dao tao ky ndng truyén thong sd,
tang cuong giam sat dao duc nghé
nghiép va xdy dung van hoa dao
dtic s6 trong toan bd cong dong luat
sw. Nhitng khuyén nghi va giai
phap duoc dé xuat trong bai viét
nay khong chi nham ung pho voi
cac thach thirc hién hitu, ma con gop
phan dinh hinh mot hinh anh luat
st chuyén nghiép, ban linh va co6
trach nhiém trong thoi dai mai - thoi
dai ma thoéng tin duoc lan truyén
nhanh hon, nhung niém tin thi lai
dé mat hon bao gio hét.
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XAY DUNG!! MO HINH LUAT SU CONG TAI VIET NAM

BAI HOC TU SINGAPORE
TRONG 'I'RANH CHAP THUONG MAI
VA DAU TU QUOC TE

TS LEHONG PHUC"
TS CHAU HUY QUANG"

Tém tat: Trong bdi canh hi nhdp quoc t&'sdu rong, Vit Nam ngay cang doi mat nhiéu tranh chdp thwong mai va
diu tw quoc té'(ISDS), lam tang nhu ciu st dung dich vy phdp 1y tir cdc hang ludt nwedc ngoai voi chi phi ngdn sich lon.
Truwedc yeu ciu cdi cach tw phdp theo Nghi quyét s6'27-NQ/TW wva s6°'66-NQ/TW, viéc xdy dung ché’dinh ludt sw cong
tré nén cap thiét d¢'hd tro cho cdc co quan nha nwde, bdo v lgi ich qudc gia va ting cwong ning lec phdp Ly quoc gia.

Bai viét tdp trung phdn tich cdc bai hoc kinh nghiém vé co cdu td chirc, co ché’vin hanh, chinh sich phit trién nhin
sw tie mé hinh Vin phong Tong Chudng 1y ciia Singapore, doi chiéi vdi thuc tién va cdc dinh hwdng trong Dé dn dang
dwoc trién khai tai Vigt Nam. Muc tiéu cia bai viét la dé xudt cic khuyén nghi c6 tinh kha thi nham xay dwng mo hinh
ludt sw cong tai Viét Nam, dic biét la dgi ngii ludt sw chuyén trich vé tranh chdp thwong mai va ddu tw quoc té

Tir khoa: Ludt sw cong, Vin phong Téng Chwdng 1y Singapore, tranh chip diu tw quoc té

Abstract: In the context of international integration widely and deeply, Vietnam increasingly faces many international
trade and investment disputes (ISDS), increasing the need to use legal services from foreign law firms at large budget
costs. Faced with the need for judicial reform according to Resolutions No. 27-NQ/TW and No. 66-NQ/TW, building a
public lawyer institution has become urgent to support state agencies, protect national interests and strengthen national
legal capacity.

The article focuses on analyzing lessons about organizational structure, operating mechanisms, and human resource
development policies from the Attorney-General’s Chambers of Singapore model, comparing them with practices and orientations
in the Project being implemented in Vietnam. The goal of the article is to propose feasible recommendations to build a public

lawyer model in Vietnam, especially a team of lawyers specializing in international trade and investment disputes.
Keywords: Public lawyer, Singapore Attorney-General’s Chambers, international investment disputes.

Patvan dé

Trong bdi canh Viét Nam hoi
nhap sau rong, véi hon 65 hiép dinh
thwong mai tir do va hiép dinh bao
ho dau tu (FTA, BIT), s0 tranh chap
thuong mai va dau tw qudc t€ (ISDS)
ngay cang tang. Theo Co so dit liéu
ISDS ctia UNCTAD (2024), Viét
Nam da tham gia hon 13 vu tranh
chdp gitta nha dau tu nuwdc ngoai va
Nha nwéc voi tw cach bi don. Thuc
t& nay cho thdy Viét Nam van phu
thudc nhiéu vao doi nga luat sw
quoc t& trong xay dung chién luoc
phong vé va tranh tung, dan dén chi
phi ngan sach cao va rti ro bi dong
trong bao vé loi ich qudc gia, khi
chua ¢6 Iuec luong luat sue Viét Nam
chuyén trach, am hiéu sau vé phap
luat va td tung qudc t€.

Cu thé hoda yéu cau tai Nghi quyé't
27-NQ/TW (2022) vé xay dung va
hoan thién Nha nuwéc phap quyén xa
hoi chu nghia va Nghi quyét
66-NQ/TW (2025) vé ddi mdi cong
tac xay dung va thi hanh phap luat,
déu nhan manh nhiém vu “nghién

* Pai hoc Phenikaa.

** Luat su Diéu hanh Rajah & Tann LCT, Thanh vién Toa Trong tai ICC ¢ Viét Nam.

cttu, hinh thanh ché dinh luat suw
cong”, Bo Tu phap dang chu tri dé
an “Nghién ctu xay dung ché dinh
luat sw cong trong Nha nudc phap
quyén xa hoi cht nghia Viét Nam”,
thé hién quyét tam thiét 1ap mot doi
ngti luat sw cong chuyén nghiép, tinh
nhué nham hd tro Nha nudc.

Tuy nhién, viéc lgwa chon mo
hinh luat s cong nao vita phtt hop
v&i thé ché chinh tri Viét Nam, vira
du ndng luc xt ly cac tranh chap
qudc t& phtic tap van trong giai
doan nguyén cttu ly luan va thuc
tién. Trong s6 cdc md hinh tham khao,
cac tac gia nhan thdy mo hinh Van phong
Tong Chuong ly (Attorney-General's
Chambers - AGC) cua Singapore nhu
mot kinh nghiém dién hinh, véi ba
tru cdt chinh: co cdu t& chic tap
trung va chuyén moén hoda cao
(Phong D6i ngoai - IAD); chinh sach
phat trién doi ngti ludt su cong tinh
nhué (LSO); va mo hinh két hop
nang lic noi bo véi quan ly hiéu qua
luét su tw van bén ngoai. Cac tac gia
dé xudt Viéet Nam hudng téi mod

hinh luét su cong “két hop” (hybrid
model), vira duy tri cac don vi phap
ly chuyén biét (SLU) tai by, nganh,
vita thanh ldp mot don vi chuyén
trach vé tranh chdp qudc té triec
thudc Bo Tu phap - dong vai tro
“luat s cong” cua Nha nuwde va la
khach hang thong thai khi thué tw
van qudc té.

Co' sé ly thuyét

Khai niém “ludt su cong”

Trén binh dién khoa hoc phap ly
qudc t& “luat sw cong” (public
lawyer/governement attorney) la
mot thuat ngle da nghia, bao ham
nhiéu md hinh va chitc nang khac
biét, tuy thudc vao hé thong phap
luat va muc tiéu chinh sach caa
ting quoc gia. Sy thi€u thong nhat
trong khai niém nay doi hoi mot su
phan dinh r6 rang vé pham vi
nghién cttu. Vé co ban, cac mo hinh
luat su cong cé thé duoc phan loai
dua trén chtrc nang cot 16i cta ho
trong moi quan hé véi quyén luc

nha nudc.
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(i) Nhém thir nhat 1a “luét sw bao
chita cong” (public defenders). Chttc
ndng chinh ctia nhém nay la cung
cap dich vu phap ly hinh su do nha
nuwdc tai tro cho cac ca nhan, dacbiét
la nhém yéu thé, khong cd kha nang
chi tra chi phi phép ly, nham bao vé
ho trude quyeén luc cong td clia nha
nude. Bay 1a mo hinh bao dam quyén
tiép can cong ly (access to justice) cho
cong dan, dién hinh nhw Véan phong
Bao chita cong (Public Defender's
Office) duoc thanh lap tai Singapore
theo Dao luat Nguoi bao chita cong
2022 (Public Defenders Act 2022 (No.
23 0f 2022), 2022). Tai Viét Nam, chirc
nang nay twong dong vai vai tro cua
cac tro giup vién phap ly duoc quy
dinh tai Diéu 18 Luét Tro gitp phap
ly nam 2017. Cac du thao Dé an vé
luat su cong tai Viét Nam hién nay
cling xac dinh r6 pham vi nghién
ctu khong bao gdm cac vién chuc
dang thiee hién tro gitp phap ly theo
Luat Tro gitip Phap ly nam 2017.

(i) Nhom tht hai, d6i tuong
trong tam cta bai viét nay, 1a “luat
st cong”, hay con goi la “luat su
chinh pht” (government attorneys
hay state counsel). Day la cac
chuyén gia phap ly lam viéc trong
bd may hanh phap, déng vai tro la
c6 van phap ly noi b va la nguoi
dai dién, bao vé loi ich ctua nha
nudc, chinh pht, cac co quan nha
nwdc voi twe cach 1a mot chu thé
phép ly thong nhat cua quyén luc
cong. Chitc nang cua ho khong phai
nhan danh nha nudc trong cac hoat
dong truy t6 hinh sy (von thudc vé
co quan thuc hién chttc nang cong
t0), ma la tw van chinh sich, soan
thao, thim dinh phap luat va dai
dién phap ly cho nha nwdc trong cac
vu kién dan s, hanh chinh, d3c biét
la cac tranh chap thwong mai va dau
tw qudc t€ phtic tap.

Dé€ phan tich cac md hinh luat sw
cong, nghién cttu nay ap dung khung
ly thuyét vé dai dién phép ly cho nha
nudc!, dya trén hai goc do: goc dd noi
bd (internal dimension) va géc do
bén ngoai (external dimension).

Tai Singapore, goc d6 ndi bo lién
quan dén ciu trtc td chitc va quan ly
tranh chdp (dispute management)
bén trong bd may nha nude. Cac qudc
gia co thé lya chon gitta md hinh
“dich vu phap ly chung” (general
legal service - GLS), noi quyén luc
phép ly duoc tap trung vao mét co
quan trung wong (nhw B6 Tu phap
hoac Van phong Tong Chuong ly),
hodc md hinh “don vi t6 tung chuyén
biét” (special litigation unit - SLU), noi
trach nhiém phap ly dugc phan tan vé
cac bd chuyén nganh (nhu Bo Kinh t€,
Bo Moi truong).

Géc do bén ngoai lién quan
dén viéc dai dién phap ly (legal
representation) thuec t€ trude toa an
hodchoi dong trong tai. Theo d6, nha
nude ddi mét voi lwa chon chién lwoc
stt dung cac tac nhan cong hoac uy
nhiém cho luét su tw van bén ngoai?
theo titng vu viéc.

Khung ly thuyét vé goc do nay sé
dwoc cac tac gia st dung lam co so
d€ phan tich sdu mo6 hinh AGC cua
Singapore, xem xét cach thitc qudc
gia nay t0 chirc quan ly tranh chdp
(goc dd noi bo) va két hop ngudn luc
noi bo voi thué ngoai (goc do bén
ngoai) d€ bao vé loi ich qudc gia
trong cac tranh chap qudc té.

Trén co s& khung phan tich hai
chiéu ctia Scheu (2021) vé goc do ndi
bd va goc dd bén ngoai, bai viét van
dung ly thuyét nay dé€ d6i chiéu mo
hinh AGC Singapore véi bdi canh
thuec té tai Viét Nam.

Vai tro va chiic ndng cua ludt suw cong

Chttc nang cua ludt su cong
dwoc xac dinh dya trén pham vi da
phan dinh noi trén, tap trung vao
mo hinh “luat su cong/ludt sw chinh
phu”. Vai tro nay vé ban chét 1a dai
dién va bao vé loi ich ctia nha nwdc
véi tu cach la mét chu thé phép ly.

Dua trén cic dé xudt cua Viét
Nam trong du thao® va kinh nghiém
quoc té, vai tro ctua luat su cong cd
thé duwoc khai quat thanh ba nhom
chttc nang chinh.

Thir nhat, luat sw cong thuc hién
chitc ndng tu van phap ly va quan

tri rui ro cho cac co quan nha nwdc.
Trong vai tro nay, ho hoat dong nhw
mot bo phan phap ché noi bo (in-
house counsel) cdp cao, tham gia c6
van cho cac di an kinh t€& - xa hoi
trong diém, dac biét la cac dy 4n sw
dung vén ODA hodc ngan sach nha
nuéc nham bao dam tinh phap ly va
phong ngtra rti ro ngay tt sdm.

Thir hai, luat st cong thuc hién
chttc nang dai dién phap ly va tham
gia t6 tung d€bao vé quyén valoiich
hop phap cua nha nudc. Chire nang
nay thé hién 6 hai cap do. O cap do
trong nuedc, luat swe cong dai dién cho
cac co quan hanh chinh nha nudc
tham gia t0 tung trong cac vu kién
hanh chinh, mét linh viee dang co
nhu cau cép thiét do thuee trang ty 1€
quyét dinh hanh chinh bi huay con
cao va su tham gia ctia dai dién co
quan nha nudc tai toa con han ché. O
cap dd quoc t€, day la chic nang
mang tinh chién luoc, khi luat sw
cong dai dién cho Chinh phu trong
cac vu tranh chap thuong mai va dau
tw qudc t€ tai cdc co quan tai phan
nhu ICSID, UNCITRAL hoac WTO.

Thi? ba, Dw thao To trinh Dé 4n
nghién cttu xay dung ché dinh luat
st cong trong Nha nudc phap
quyén xa hoéi chu nghia Viét Nam
hién nay* con phac thao moét chire
nang mang tinh chu dong bao vé loi
ich cong. Thay vi chi dong vai tro bi
dong (bi kién), luat su cong duoc dé
xuat ¢6 tham quyén “khoi kién vu
an dan su... lién quan dén loi ich
cong nhung khong c6 nguoi ding
ra khoi kién”. Chttc nang nay ciing
bao gdm viéc tu van giai quyét cac
vu viéc khiéu nai, t6 cao phtc tap,
kéo dai va tham gia vao cac hoat
dong phong vé thuong mai, nham
bao vé cadc nganh san xuéat trong
nudc trrede cac rao can thwong mai
quoc té.

Tiéu chudn ludt sw cong

Tiéu chudn cuia luat su néi chung
hay luat su cong ndi riéng déu phai
bao dam tinh chuyén nghiép, thé
hién qua tap hgp cdc yéu cau veé
pham chat dao duc, tuan thu phap

Zusammenarbeit (GIZ) and International Investment Law Centre Cologne (IILCC), University of Cologne.

2Scheu, J. (2021), tdd.

*Pang uy Bo Tu phap, (2025a), Bdo cido Dé dn Nghién citu xdy dyng ché'dinh ludt sw cong trong xdy dwng Nha nweéc phip quyén xa hoi
chii nghia Vigt Nam hién nay (duw thao trinh Ban Chi dao Cdi cdch tw phdp Trung wong).

*Pang ty Bo Tuw phap, 2025b.
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luat, ky nang hanh nghé va trinh d¢
chuyén moén can thiét dé€ thuc hién
tot chitc nang, nhiém vu. Cac tiéu
chudn nay thuwong duwoc quy dinh
boi phap luat hodc co quan quén ly
nghé ngh1ep tai tirmg quoc gia. Hau
hét cac nuwdc déu yéu cau nguoi
mudn trd thanh luat su cong hodc
luat su tu phai ddp tng tiéu chuan
chung cua luat su, thé hién tinh
chuyén nghiép va ddc thu ctia nghé.

Su khac biét chinh glua ludt sw
cong va luat sw tu thuOng nam ¢ doi
twong khach hang va ché do6 tién
lwong. Tuy nhién, mot s& qudc gia
va vung lanh thd nhu Trung Quéc
va Hong Kéng c6 sw khéc biét vé
tiéu chuan, chu yéu lién quan dén
cac rang budc vé nghia vu cong
chttc va kinh nghiém dac thu dé€bao
vé loi ich cong. Mot s6 quoc gia con
yéu cau luat su phai c6 s6 nam kinh
nghiém hanh nghé nhat dinh trude
khi dwoc bd nhiém lam luét sw cong.

Phuong phap nghién citu

Bai viét nay st dung phuong
phép nghién ctru phép ly tong hop,
duwa trén nén tang nguo6n dit liéu thie
cap, nhim dat duwoc muc tiéu phan
tich va dé xudt moé hinh. Cac
phuong phap chu dao dwoc van
dung bao gom:

Phwong phdp phin tich phdap ly
duoc skt dung dé xem xét, dién giai
va danh gia cac van ban phap ly
cting nhu cac tai liéu chinh sach. D6i
tuong phan tich chinh la cac van
ban hién dinh va luat cua Singapore
lién quan dén t6 chitc, chitc nang
cua Van phong Téng Chuong ly va
cac thiét ché phép ly cong khac.

Phwong phap so sinh phdp ludt la
phuong phap luan cot 161 cua bai
viét, duoc thuc hién ¢ cap d6 vi mo.
Nghién ctru tién hanh d6i chiéu, so
sanh mo hinh dai dién phap ly nha
nudc ctia Singapore véi thuee trang
va dinh hudéng mo6 hinh tai Viét
Nam. Qua trinh so sanh nay st
dung cac khung ly thuyét phan tich
veé to chirc phép ly cong, bao gom sy
phéan biét gitta mo hinh dich vu
phap ly chung tap trung va mo hinh
don vi t6 tung chuyén biét phan tan,

cting nhu chién lugc lua chon gitta
luat s ndi bd va thué tw van bén
ngoai. Muc tiéu cta viéc so sanh la
xac dinh cac bai hoc kinh nghiém vé
td chttc, chinh sich nhan su va co
ché van hanh hiéu qua ma Viét Nam
6 thé chon log, tiép thu.

Phuwong phdp phin tich dinh hwéng
chinh sich dwgc van dung dé luan
giai tinh cdp thiét va cac yéu cau

thuc tien cua viéc xay dung ché

dinh luat su cong tai Viét Nam.
Phuwong phap nay tap trung vao
viéc phan tich cac thach thitc ma
Viét Nam dang d6i mat trong cac
tranh chﬁp thuwong mai va dau tw
quoc t€, tir d6 danh gia cac lwa chon
chién luge va md hinh t& chtic nham
bao vé tot nhat loi ich qudc gia.

Toan bo nghién cttu nay dwoc
thuie hién dwa trén phwong phap
nghién ctu tai liéu, tong hop va
phan tich cac ngu6n di liéu tht cap
bao gom cac cong trinh nghién ctru
khoa hoc, bao cao chuyén dé, ky yéu
hoi thao, bai phét biéu chinh thirc va
cac van ban phap luat, chinh sach da
duoc cong bé cho giai doan 2020-
2025 ctia Bo Tu phap Viét Nam, cac
van ban phap ly hién hanh va
ngudn dir liéu hoc thuat vé mo hinh
AGC Singapore.

Mé hinh Van phong Téng

Chuédng Ly ctia Singapore va

gia tri tham chiéu

Trong s6 cac quoc gia c¢d kinh
nghiém vé dai dién phap ly nha
nudc, Singapore noi lén nhe mot mo
hinh tham khao ddc biét co gia tri
ddi véi Viét Nam. Qudc gia nay da
xay dung duwoc mot co ché luat sw
chinh phu tap trung, chuyén nghiép
va hiéu qua cao, dac biét trong cac
linh vuc phép ly qudc té€ phc tap.
Vé mit ly thuyét, moé hinh caa
Singapore la mét dién hinh cta
“dich vu phap ly chung”, noi quyén
lyee va trdch nhiém phap ly dwoc tap
trung vé mot co quan trung wong,

trai nguwoc véi mo hinh “don vi t6

tung chuyén biét” phan tan tai cac
bd chuyén nganh nhw 6 Dtec®. Phan

5 Scheu, J. (2021), tldd.

SO 12 (140)@ THANG 12-2025

tich m6 hinh Van phong Tong
Chuong ly cua Singapore c6 thé
duroc xem xét qua ba tru cot chinh.

Tru c6t 1: Thé ché'hién dinh va co
cdu té chiic chuyén mon héa cao

Nén tang sttc manh ctia AGC
nam & dia vi phap ly viing chéc.
Chttc nang cua Tong Chuong ly
dwoc hién dinh tai Diéu 35 Hién
phap Singapore (Constitution of the
Republic of Singapore, 2020), trong
dé néu ré nhiém vu “tu van cho
Chinh phu vé nhitng van dé phéap
ly”. Du6i Téng Chuong ly la mot co
cdu t6 chirc dugc chuyén moén hoa
cao dd. Doi vdi cac van dé ma Viét
Nam dang quan tam (tranh chap
dau tu va thuong mai qudc t€), hai
bd phéan chu chét cia AGC 1a Phong
Dan su (Civil Division) va Phong
D6i ngoai (International Affairs
Division - IAD).

Phong Dan su dong vai tro la ¢
van phap ly chinh cho cac bo va co
quan nha nudc, bao gom viéc soan
thao, hiéu dinh cac hgp dong cua
chinh pht, ho so thau, va dai dién
cho Chinh phu trong cac vu t6 tung
dan su trong nudct. Trong khi d6,
Phong D6i ngoai (IAD) 1a don vi
tinh nhué, chiu trach nhiém cung
cap tu van phap ly cho tat ca cac co
quan chinh phu vé cac van dé luat
quéc t€ va truc ti€p dai dién cho
Singapore trong cac cu¢c dam phan
song phuong, da phrong cling nhw
trong cac co ché giai quyét tranh
chdp qudc t€, bao gom ca tranh chap
thwong mai’.

Tru cot 2: Chinh sdch phdt trién
nguén nhin lyc ndi bo tinh nhué

Bai hoc 16n thtt hai tit Singapore
la sy dau tw chién luoc vao ngudn
nhan lwc. Cac luat s cong lam viéc
cho AGC duoc goi chung la chuyén
vién dich vu phdp ly.

Ve tuyén dung, Uy ban Dich vu
phép ly Singapore (LSC) chu yéu
tuyén chon sinh vién t6t nghiép loai
wu tir cac treong luat hang dau nhw
Dai hoc Qudc gia Singapore (NUS),
Dai hoc Quan ly Singapore (SMU)
va cac truong dai hoc danh tiéng o
Anh, My, U,

6 Nguyen Ngoc Ha, Nghzen cibu kinh nghiém quoc tévé xdy dung va phat trién dgi ngii ludt sw tw vin cho chinh phii trong linh vuc thuong

mai v ddu tw quoc t&; Bao cao Chuyén dé 2, Truong Pai hoc Ngoai thuong, 2021.

7 Nguyén Ngoc Ha, tldd.
8 Nguyen Ngoc Ha, tdd.
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Vé dao tao, AGC khong chi dua
vao kinh nghlem thiec tién ma con
thé& ché hoa viéc dao tao lién tuc. Ho
thanh lap Hoc vién AGC (AGC
Academy) v6i nhiém vu boi dudng
va nang cao kién thuc, ky nang
chuyén sau cho cac LSO.

Try cot 3: M6 hinh hén hop - Co ché”

phdi hop hiéu qua v6i ludt su tuw nhdn

Mot gia tri tham chiéu then chét
tir Singapore la su linh hoat, thuc
dung trong chién lwgc dai dién phap
ly. Mdc du s¢ htu doi ngti LSO noi
bo huing hdau, AGC khong tu minh
dam nhén 100% cac vu kién.

biéu nay tao nén mot mo hinh
hdn hop hiéu qua. AGC déng vai tro
la “khach hang thong thai”, la trung
tam chi huy, diéu phoi chién lugc va
thué cac hang luat tu nhan bén
ngoai (thwong la cac hang luat qudc
t&1on) 1am “binh linh” tac chién truc
tiép trong cac vu kién phﬁzc tap. Loi
ich cta chién lwgc nay da duoc
chimg minh qua thuc tién; cac
nghién cttu thee nghiém vé cac vu
kién dau tu qudc t& (ICSID) cho thay
viéc cac quoc gia sit dung ludt su tw
van bén ngoai c6 kha nang gianh két
qua thuan loi cao hon dang ké&*. Mot
nghién cttu chi ra rang, khi c6 luat
su bén ngoal tham gla kha nang
thang kién ctia nha nuwdc la 43%, so
voi chi 20% khi chi dyra vao d6i ngii
luat sw nodi bo'.

Singapore khong chi chu trong
xay dung d6i ngti ludt su cong trong
noi by co quan nha nuwdc, ma con
dau tu vao viéc dao tao ho vé ky
néng quan ly hiéu qua cacluat su tw
van bén ngoai. Tong Chu:ong ly
Singapore nhdn manh rang, mot
trong hai chuwong trinh dao tao
trong tam cua Hoc vién Trong tai

quéc té€ Singapore duoc thiét ké

riéng cho “cd van Chinh pha”
(Government counsel), tap trung
vao ky nang “lira chon, hudng dan
va quan ly ludt su tw vdn bén
ngoai”!. Béy chinh la s két hop toi
uu gitra nang luc ndi tai ctia khu vue
cong (nham duy tri “nang luc ghi
nhé cta t6 chuc”) va nang luc
chuyén moén dinh cao ttr khu vuc te

(nham dat dwoc hiéu qua toi da
trong tranh tung qudc té).

Viét Nam trong tranh chap
thuong mai va dau tu quéc té

Theo cac bdo cdo tong hop, chi
riéng trong giai doan 2020-2025, Viét
Nam da ghi nhan 53 vu tranh chap
quoc t€lién quan dén cac hoat dong
dau tu va thuwong mai (Pang uy Bo
Tu phap, 2025a). Cac vu kién nay,

ddac biét la tranh chdp dau tu quoc té

(ISDS), khong chi tiéu tén nguon luc
tai chinh, nhan luc va thoi gian rat
16n ma con gay ap luc dang ké lén
uy tin va mdi truong dau tu ctua
quoc gia'2.

Hién tai, co ché ting pho cua Viét
Nam d6i véi cac tranh chap nay
duoc quy dinh chinh thikc tai Quyét
dinh s6 14/2020/QD-TTg ban hanh
Quy ché phdi hop giai quyét tranh
chdp dau tu qudc t€ (Quy ché Phoi
hop giai quyét tranh chap dau tu
quoc té). Van ban nay thiét lap mot
co ché phdi hop lién nganh, duoc
kich hoat theo tittng vu viéc (ad hoc)
thay vi dwra trén mét co quan chuyén
trach thuong truc. Quy ché nay vé
cau truc da phan dinh ro vai tro ctia
cac chu thé. B6 Tu phap duoc xac
dinh la co quan dai dién phap ly cho
Chinh phu, ¢6 nhiém vu lam dau
mdi gitip Chinh phu chi dao théng
nhat, ho trg phép ly, dao tao va xay
dung danh sach cac chuyén gia, to
chttc luat su ¢6 nang luec (khoan 4
Diéu 2, Diéu 7). Trach nhiém chinh
trong viéc xt ly vu kién, ttr chu tri
thuwong lugng dén xay dung chién
lroc, dugc giao cho “co quan chu
tr1”, thuong la b6, ngémh hoac ay
ban nhéan dan cap tinh c6 bién phap
bi kién (Diéu 5, Diéu 6) D& hd tro co
quan chu tri, mot “td cong tac lién
nganh” sé duoc thanh lap dé thuc
hién nhiém vu tu van (Diéu 15).

Mot thuc trang noi bat va cting la
dac diém cot 16i ctia co ché hién
hanh la su phu thudc vao viéc thué

luat su tw van bén ngoai. Quy ché

Phéi hop giai quyét tranh chap dau
tw qudc t€ quy dinh rd co quan chu

?Scheu, J. (2021), tldd.
0Scheu, J. (2021), tldd.

tri c6 nhiém vu “quyét dinh lupa
chon, dam phan, ky két, quan ly hop
dong thué to chitc hanh nghé luat
su” (khoan 7 Didu 6, Didu 24). Thuc
tién nay duoc xac nhan trong bao
cao cua cac bo.

Tuy nhién, sy phu thudc nay boc
16 nhiéu han ché&. Thit nhat, nd tao
ra ganh ndng chi phi tai chinh rat
16n cho ngan sach nha nudc®. Thi
hai, va quan trong hon, n6 cho thay
su thiéu hut nang lwc ndi tai va sw
bi dong trong viéc bao vé loi ich
qudc gia. Doi ngti luat suw Viét Nam
c6 du nang lyec hanh nghé qudc t&
con rat han ché.

Han ché 16n nhat cia md hinh
thué tw van bén ngoai la viéc cac co
quan nha nudc, von chi déng vai tro
diéu phdi theo Quy ché€ Phéi hop
giai quyét tranh chap dau tu qudc té
khong thé xay dung va tich lay
duoc “nang luc ghi nhé cua to6
chtc”. Toan bd kinh nghiém bai
hoc chién lugc va ky nang to tung e
cac vu kién déu nam lai & cac hang
luat nwde ngoai sau khi vu viéc két
thuc. Thuce trang nay, két hop voi
két qua con han ché ctia cac chuong
trinh dao tao trudc day nhu Dé an
Phét trién déi ngt luat sw phuc vu
hoi nhap kinh t€ qudc té tir nam
2010 dén nam 2020 (Dé an 123), da
khang dinh tinh cdp thiét cta viéc
xdy dung mot doi ngiti luat swe cong
chuyén trach.

Pinh huéng mo hinh luat su

cong tai Viét Nam

Ttr nhiing phéan tich vé gia tri
tham khao ctia mo hinh Van phong
Tong Chuong ly Singapore, trong
bdi canh thiéu hut, phu thudc vao
tw van bén ngoai, Viét Nam dinh
hudng xay dung ché dinh luat sw
cong la mot yéu cau tat yéu. Cac tai
liéu chinh sach ctia Viét Nam, dac
biét 14 Du thdo Bdo cdo Dé an
Nghién ctru xay dung ché dinh luat
sw cong va Dy thao To trinh Dé an
cua Pang uy Bo Tw phap, da phac
thao mét dinh huwéng mo hinh ban
dau vdi cac dac diém cu thé.

' Chong, S. (2012). Keynote Address. Singapore International Arbitration Academy Welcome Ceremony.
2Pang uy Bo Tw phap, (2025a), Bdo cdo Dé dn Nghién civu xdy dung ché'dinh ludt sw cong trong xdy dung Nha nudc phdp quyén xa hji
chii nghia Viét Nam hién nay (dw thdo trinh Ban Chi dao Cdi cich tw phdp Trung wong).

@

5 Pang uy Bo Tu phap, (2025a), tldd.
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Theo dinh huéng nay, Viét Nam
khong thanh lap mot co quan, t6
chitc doc lap vé luat su cong. Thay
vao do, “luat su cong la cong chiic,
vién chttc lam viéc tai cac co quan,
to0 chttc nha nuwdc” va dwge cap
ching chi dé€ thyc hién cac cong viéc
phép ly. Déi chiéu md hinh dy thao
nay voi cac bai hoc kinh nghiém tte
Singapore, c¢6 thé rut ra ba dinh
hudng dé€ hoan thién.

Thir nhdt, vé ciu trac td chiec, mo
hinh phén tan ma Viét Nam dé xuét
c6 uwu diém la gan két chat ché
chuyén moén phép ly véi kién thie,
chinh sach sau cua titng nganh. Tuy
nhién, d6i voi chitc ndng la tu van
va tranh tung trong tranh chap qudc
t&€, mo hinh nay c6 nguy co ldp lai sy
phan manh va thiéu kinh nghiém
tap trung - von la diém yéu cua co
ché phdi hop lién nganh theo Quyét
dinh 14/2020/QDb-TTg. Bai hoc 16n
tt AGC la sttc manh cua su tap
trung hoa. Phong Dé&i ngoai (IAD)
ctia Singapore la mot don vi tinh
nhug, tap trung, giup tich liy kinh
nghiém va phat huy hiéu tng
“nguwoi choi lap lai” (repeat player).

Thit hai, dinh hudéng caa Viét
Nam vé mot md hinh hon hop
(hybrid model) la hoan toan chinh
xac va phtt hop véi thong 1é qudc té.
bé an quy dinh rd, co quan nha
nude c6 thé “ky hop dong... thué
luat su tw giai quyét vu viéc trén co
sO giam sat cua luat su cong”. Diéu
nay phan anh chinh xac bai hoc tir
Singapore, noi AGC* va cac qudc
gia khac'® déu st dung két hop gitra
doi ngti ndi bo (in-house) va thué
luat su bén ngoai (external counsel).

Thir ba, vé tiéu chuan va dao tao,
mo hinh cta Viét Nam can vuot xa
cac nd luc cua D@ an 123. Dé én 123
chu yéu tap trung vao dao tao va
phaét trién luat su tu nhan, nhung
két qua thuc tién van chua dap tng
nhu cau. Dé xudt méi'® da nang cao
tiéu chuéan (vi du: t6i thiéu 10 nam
kinh nghiém phap luat), tuy nhién,

bai hoc tt AGC cho thdy yéu t6
quyét dinh la dao tao lién tuc va
chuyén sau?. Do d6, dinh hudng
cuia Viét Nam phai bao gom viéc xay
dung cac chuong trinh dao tao
thuong xuyén, mo phong mo hinh
“AGC Academy”, tap trung vao cac
ky nadng thuc chién vé phép luat
qudc té, t6 tung trong tai qudc té,
cht khong chi la dao tao phap luat
hay ky nang t6 tung trong nudc.

Két luan

Viéc xay dung ché dinh luat su
cong chuyén trach, tinh thong khong
con la moét Iwa chon chinh sach, ma
da tro thanh mot yéu cau chién lugc
cdp bach d6i voi Viét Nam. Thuc
tién hoi nhap kinh t& qudc t& sau
rong da bdc 10 ré nhitng thach thic
va 16 hong trong nang luc phap ly
quoc gia, ddc biét 1a khi phai d6i mat
voi su gia tang cta cac tranh chép
thuong mai va dau tu qudc t€ phiic
tap. Co ché€ phdi hop lién nganh
theo titng vu viéc hién hanh, du c6
tinh linh hoat, da cho thdy thuc
trang phu thudc 16n vao cac hang
luat nde ngoai.
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Gi4 tri tham chiéu cot 16i tir AGC
chinh la vai tro “khach hang thong
thai” cua doi ngii luat su cong. Luat
st cong cua Singapore dd nang luc
délam chu chién luoc, diéu phdi, va
quan trong nhét 1a so httu ky ning
“lwa chon, huwdng dan va quan ly”
cac hang luat tu van bén ngoai.
Bang cach nay, Singapore vira tan
dung dwoc chuyén moén dinh cao tir
thi treong luat phap toan cau, vira
bao dam moi kién thirc va kinh
nghiém chién luwgc déu duoc hap
thuy, tich Ity va lwu gitt lai bén trong
co quan cong quyeén cua Singapore.

D6i chi€u véi cac dinh hudng
xay dung luat su cong tai Viét Nam,
bai viét cho rang md hinh phan tan
tai cac bd nganh hién nay tai Viét
Nam la phtt hop cho cac nghiép vu
phap ly thuong xuyén nhu tw van
du an hay xt ly cac vu kién hanh
chinh trong nudc. Tuy nhién, dé€ dap
tng nhu cau giai quyét cac vu tranh
chip dau tv qudc t€, Viét Nam can
ap dung bai hoc tir Singapore: do 1a
thiét 1ap moét don vi chuyén trach
tap trung, tinh thong.
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PHAN LOAI TRINH PQ TIEN SI TAI HOA KY
VA PIA VI CUA VAN BANG JURIS DOCTOR (J.D.)

GGl MG CHO vnfg'r NAM TRONG g(ﬁv DUNG
MO HINH TIEN Si HANH NGHE LUAT

NHOM TAC GIA®

Tém tdt: Bai viét phin tich hé thong phan logi vin bing tiéh si trong gido duc dai hoc Hoa Kiy theo Khung khdi ni¢m
va tidu chudn thong ké gido duc quéc gia (NCES/IPEDS), trong dé bac “bing tién si (doctoral degree)” dwgc chia thanh
ba nhom chinh: tién st nghién cieu/hoc thudt (research/scholarship), tién si hanh nghé (professional practice) va tién si loai
khdc (other). Trén co sé cdc dinh nghia chinh thikc ciia NCES, bai viét lam 16 dia vi ciia van bang Juris Doctor (].D.) nhw
mot tiéh st hanh ngheé - vin bang cot 16i nham trang bi tri thirc va kij ning phuc oy hoat dong hanh nghé lugt, khic bigt vé
muc tiéu dao tao va sdn phdm ddu ra so véi cdc vin bang ngoai ].D. nhw LL.M. (thac si chuyén sdu) va S.J.D./].S.D. (tién
si nghién citw). Qua do chi ra nguyén nhin cua “bat cdp logic” thwong gap khi dp mo hinh tuyén tinh “cir nhan-thac si-
tién si” tai Vigt Nam vao trinh tw dao tgo ludt theo hé thong Hoa Ky. Trén binh dién so sanh, bai viét nhdn dién khoang
trong cua Vigt Nam khi dao tgo tién si ludt hién nay chii yéu va duy nhat theo dinh hieong nghién ciru, dong thoi dé xuit
dinh huwéng phdt trién mo hinh tién si hanh nghe lugt nhw mgt kénh dao tao chuyén gia phdp 1y trinh dg cao gin véi nhu
cdu cdi cdch tw phdp, quan tri cong-tw va hoi nhip quoc té.

Tir khoéa: Gido duc phdp luit, Juris Doctor, NCES, tién si hanh nghé, tién si nghién citu.

Abstract: This article analyzes the classification system of doctoral degrees in US higher education according to the
National Educational Statistics Concepts and Standards Framework (NCES/IPEDS), in which the “doctoral degree” is
divided into three main groups: research/scholarship, professional practice, and other types. Based on the official definitions
of NCES, this article clarifies the status of the Juris Doctor (].D.) degree as a professional practice doctorate - a core degree
that equips knowledge and skills for law practice, different in training objectives and output products from non-|.D. degrees
such as LL.M. (advanced master’s) and S.].D./].S.D. (research doctorate). Thereby pointing out the cause of the “logical
inadequacy” often encountered when applying the linear model “bachelor-master-doctor” in Vietnam to the law training
sequence according to the US system. On a comparative aspect, the article identifies the gap in Vietnam when currently
training doctorates in law mainly and only in the research direction, and at the same time proposes the orientation of
developing the model of law professional practice doctorate as a channel for training high-level law experts associated with
the needs of judicial reform, public-private governance and international integration.

Keywords: Law education; Juris Doctor, NCES, professional practice doctorate, research doctorate.

M& dau

Trong trao d6i hoc thuat va thuc
tién nghé nghiép, van bang Juris
Doctor (J.D.) d6i khi bi hiéu nham 1a
“sau dai hoc” hoac “twong dwong
thac si” hodc “khong phai tién si” do
khong gén véi luan an theo nghia
truyén thong tai Viét Nam. Cach
hiéu nay dan téi hé qua: (i) danh gia
sai trinh d6 dao tao cua nguoi cod
van bang J.D. trong hd so nhan sy,
thang chtrc, tuyén dung; (ii) 1an 16n
khi so sanh van bang J.D. véi van
bang LL.M. hodc véi van bang
Ph.D./S.].D.; (iii) khé xay dung co
ché cong nhan van bang qudc t& mot
cach nhédt quan va theo chuan muc
qudc té.

Trén thuc t€ khung phan loai
vén bang cua Hoa Ky theo chuan
thong ké gido duc qudc gia (NCES)
va Hé thong dir liéu thong ké gido
duc sau trung hoc/cao déng—dai hoc
ctia Hoa Ky (IPEDS) phan biét ro
tién si nghién ctru va tién si hanh
nghé, qua d6 cho phép xac dinh dia
vi ctia van bang J.D. nhu mot tién si
dinh huéng hanh nghé. Tt kinh
nghiém d¢6, bai viét huéng dén hai
muc tiéu: lam rd ban chat cua van
bang J.D. trong c&u triic van bang
Hoa Ky va mdi quan hé gitta van
béng J.D. - van bang LL.M. - va van
bang S.J.D./JS.D.; goi méd dinh
huéng cho Viét Nam trong viéc
phat trién mot tuyén dao tao tién si

hanh nghé luat bén canh tuyén tién
si nghién cttu da va dang ton tai
hién nay.

Hé théng phan loai tién si
cGia Hoa Ky theo tiéu chuan
NCES/IPEDS

Ba nhém “bang tién si (doctoral
degree)” trong thong ké gido duc
Hoa Ky

Theo huéng dan chuan héa bao
cao dtr liéu sau dai hoc cuaa
NCES/IPEDS, bac “bang tién si
(doctoral degree)” dwoc mé rong va
chia thanh ba nhém: tién si nghién
ctu/hoc thuat (tién si dinh huéng
nghién cttu/hoc thuat); tién si hanh
nghé (tién si dinh hwdéng hanh

*TS.LS Nguyén Hitu Ditc, Cong ty luat Fluet (Hoa Ky); ThS.LS Nguyén Thi Binh, Céng ty luat Tresler LLP
(Hoa Ky); ThS.LS Lé Quang Y (Poan Luat su tinh Dong Nai); TS.LS Lé Hong Phuc, Trudng Dai hoc Phenikaa.
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nghé); va khong thudc hai nhom
trén (tién si loai khac).

Céc dinh nghia trong Nién giam
thong ké gido duc (Digest of Education
Statistics) nhan manh tiéu chi muc
dich va san pham dao tao: tién si
hanh nghé la van bang cap cho
chuong trinh cung cap tri thirc/ky
nang can thiét cho viéc dugc cong
nhén, cdp chiing chi hodc gidy phép
hanh nghg; trong khi nhém “other”
la nhém loai trie.

Y nghia phuong phép ludn cho
nghién citu so sanh vin bang

Diém quan trong la: hé thong
Hoa Ky khong chi phan loai theo
“cap bac hoc thuat” triru twgng, ma
phan loai theo chitc ndng xa hoi ctia
van bang (nghién ctu so véi hanh
nghé). Nho vy, nhitng van bang
“khoéng c6 luan an” van duoc x€p
hang thudc bac tién si néu quy chiéu
theo muc tiéu dao tao va chuin dau
ra hanh nghé.

Ban chat hoc thuat va chic
niang nghé nghiép cta van
bang J.D.

Vin bang J.D. nhu mot “tién si
hanh nghé”

Trong cau truc dao tao luat Hoa
Ky, van bang J.D. 1a van bang trung
tam dé trang bi kién thirc nén tang
va ky nang nghé nghiép cho nguoi
hoc, huéng t6i kha nang dap ung
yéu cau hanh nghe. O géc d6 phan
loai van bang, NCES dinh nghia tién
si dinh hudéng hanh nghé la van
bang cdp sau khi hoan tat chuong
trinh cung cdp tri thirc/ky nang can
thiét cho viéc dwoc cong nhén,
chiing chi hodc gidy phép hanh
ngheé luat.

Sdn pham ddu ra: ning lyc hanh
nghé thay vi ludn dn

Mot chuwong trinh J.D. dién hinh
nhdn manh: (i) tu duy phap ly; (ii)
ky nang nghién cttu - viét phap ly;
(iii) phan tich an 1é va 4p dung quy
tac; va (iv) ki nang tranh tung/dam
phan/dao ditc nghé nghiép. Vi vay,
“dau ra” cot 16i cia van bang J.D. 1a
nang lyc hanh nghé chi khong phai
cong trinh nghién cttu nguyén ban
theo mo thurc tién si nghién ctru.

Phan biét van bang J.D., van
bang LL.M. va van bang
S.J.D./J.S.D. - giadi quyét bat
cap “logic” trong trinh tu hoc
tap luat tai Hoa Ky

Trong boi canh Viét Nam, cach
nhin tuyén tinh “ctt nhan - thac si -
tién si” dé dan dén thac mac: vi sao
c6 nguoi hoc van bang LL.M. trudce
van béng J.D., hoac vi sao mot ngreoi
c6 van bang “doctor” (J.D.) van cé
thé hoc van bang LL.M.?

Van dé ndm ¢ chd: ba van bang
nay phuc vu ba muc tiéu khac nhau
trong hé thdng gido duc phép luat
Hoa Ky:

- Vén béang J.D. - vdn bang nén
tang cho hanh nghé luat (tién si dinh
hudng hanh nghé).

- Van bang LL.M. - chuong trinh
thac si chuyén sau, thuwong danh
cho: (i) nguoi da ¢6 J.D. mudn
chuyén moén hoa; hoac (ii) nguoi
duoc dao tao ludt & nuwdc ngoai
mudn bd sung kién thic hé thong
hé thong thong luat (common
law)/dap ung diéu kién nghé
nghiép trong mot s6 bang nhu New
York hodac California.

- Véan béng S.J.D./J.S.D. - vin
bang tién si nghién cttu, yéu cau
nang lwc nghién ctu doc lap va
dong gop hoc thuat.

Thuc tién cua bang New York va
California cho thay cach thiét kélinh
hoat nay: nguoi c6 nén tang luat
nude ngoai c6 thé du diéu kién duy
thi luat su tai bang New York hoac
tai California Bar theo cac 10 trinh
nhdt dinh, bao gobm yéu cau hoc
thém/hoan tat khéi lwong hoc tap
luat tai Hoa Ky (vi du van béng
LL.M. v6i cdu phan mon hoc nhat
dinh, thuong la yéu cau 24 tin chi
theo cac yéu cau cu thé duoc quy
dinh r6 trén website chinh thitc ctia
Doan Luat su bang New York hoac
California).

Vi vay, “bét cap logic” chi phat
sinh khi 4p mot mo hinh phan cap
thuan tay theo “tht tw hoc vi” vao
mot hé thdng von phan biét bang chiic
nang dao tao: hanh nghé (practice) va
nghién cttu (research).

SO 12 (140)@ THANG 12-2025

Thuc trang dao tao tién si luat

G Viét Nam

Khung phép ly hién hanh vé
tuyén sinh va dao tao trinh do tién
si tai Viét Nam vé co ban dwoc thiét
ké theo mot con duwong duy nhat la
dinh huedng nghién cttu, dat trong
tdm vao luan 4n va chuan muc hoc
thuat ciia nghién cttu sinh trong qua
trinh dao tao.

Trong khi d6, nhu cau thuc tién
lai cho thdy su thiéu hut cia mét
tuyén dao tao bac cao theo hudng
hanh nghé danh cho cac nhém d6i
twong nhu: thdm phan/kiém sat
vién/luat su, chuyén gia phap ché
doanh nghiép, chuyén gia chinh
sach - lap phap, trong tai - hoa
giai... Nhitng vi tri nay can nang luc
“dinh cao” vé ky nang nghé nghiép,
nang luc van dung quy tic va quan
tri rai ro phép ly, d6i khi khac dang
ké so vdi nang lwc nghién ctru han
lam nhu chuong trinh tién si luat
hién nay tai Viét Nam.

Goi m& mé hinh “tién si hanh

nghé luat” & Viét Nam

T kinh nghiém phan loai va
thiét k& van bang ctia Hoa Ky, Viét
Nam c6 thé can nhac phét trién md
hinh “tién si hanh nghé luat” theo
ba tru cot:

Tru cot 1 - Thiét ké’mé hinh va
tiéu chi tuyén sinh

- Xac lap ro hai tuyén: tién si
nghién cttu (huwdéng hoc thuat) va
tién s hanh nghé (hudng thuc hanh
cao cap).

- Tién si hanh nghé nén uu tién
tng vién cé kinh nghiém nghé nghiép
va ¢o co ché cong nhan kinh nghiém.

Tru cot 2 - Cdu triic chuong trinh
vd chudn diu ra

- Tap trung vao ho so nang luc
nghé nghiép, du 4n cai cach, chuan
hoéa quy trinh nghiép vu, hodc mo
hinh giai quyét tranh chap/tuan thu.

- M6 rong hoc phan ky nang,
thuc hanh luat, mé phong tranh
tung, dao duc nghé nghiép, ky nang
viét phép ly, quan tri hop dong,

tuan thu phap luat.
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Try c6t 3 - Quan tri chdt lugng
vd co ché’ cong nhin

- Thiét 1ap co ché& danh gia doc
lap phtu hgp véi dac thu dao tao
hanh nghé luat.

- Xay dung khung cong nhan van
béng quéc t& theo “muc tiéu dao tao”:
néu la tién si dinh hudéng hanh nghé
thi tiéu chi cong nhan can khéc voi
tién si nghién ctu (Ph.D./research
doctorate).

Két luan

Hé thong phan loai van bang ctia
Hoa Ky cho thay su khac biét ro nét
gitta tién si nghién cttu va tién si
hanh nghé, qua d6 lam sang to dia
vi clia van béng J.D. nhuw mot tién si
dinh hudéng hanh nghé theo dinh
nghia ctia NCES/IPEDS. Viéc hiéu
ding cdu trac van bang J.D. nay
khong chi giap giam tranh luan khai
niém van béng J.D. khi c6ng nhan
va so sanh vén bang qudc t&, ma con
goi mo hudng ddi moéi cho Viét Anh minh hoa.
Nam: phat trién thém mot tuyén X
dao tao bac cao gén v6i néng luc cttu dang dwoc 4p dung hién nay. hién nay chi cong nhan van bang
hanh nghé va quan tri phap ly, b6 Thuec t&, Trung tam cong nhéan van J.D.lavan brimg sau dai hoc ma thoi.
tro cho tuyén dao tao tién si nghién béng cua B Gido duc va Dao tao N.HP-N.T.B-LQ.Y-L.H.P
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_KINH NGHIEM CUA THAI LAN
VE QUAN LY SINH VAT NGOAI LAl
VA GOI MG CHO VIET NAM

NHOM TAC GIA®

Tém tat: Nhitng niam gin ddy, sw xam ldn cia cdc sinh vdt ngoai lai dang ngay cang dwoc chii y. Chiing gdy dnh
hweéng xdu dén can bang hé sinh thdi va nhiéu tdc dong khdc dén khu viec ma chiing du nhp. Vigt Nam da dp dung cdc
bién phdp kiém sodt manh mé dé' nghiém cim sw xdm nhdp cic loai nay. Tuy nhién, khung phép Iy vé qudn 1y sinh vdt
ngogi lai van con han ché’va thiéu linh hoat trong viéc khai thdc gid tri lgi ich ciia chiing. Bai viét phan tich kinh nghiém
quan 1y loai ngoqi lai ciia Thai Lan, so sanh véi mgt s6'bat cdp trong quy dinh Viét Nam con ton tai. Tir d6, tiép thu kinh
nghiém tir Thai Lan va dé xudt kién nghi hoan thién, bao gém bd’ sung mot s6’danh muc sinh vt ngoai lai, xdy dwng hé
thong phong ngira kip thoi va thiét 1dp co ché’quan ly, gidm sdt cdc hoat dong kinh doanh lién quan.

Tir khéa: Sinh vt ngoai lai, h¢ sinh thai, Viét Nam, Thdi Lan.

Abstract: In recent years, the invasion of alien species has been receiving increasing attention. They have a negative
impact on the balance of ecosystems and many other impacts on the areas where they are introduced. Vietnam has applied
strong control measures to prohibit the introduction of these species. However, the legal framework for alien species
management is still limited and inflexible in exploiting their beneficial value. The article analyzes Thailand'’s experience
in managing alien species, comparing it with some existing shortcomings in Vietnam's regulations. From there, learn
experience from Thailand and propose recommendations for improvement, including adding a number of lists of alien
species, building a timely prevention system and establishing a management and monitoring mechanism for related

business activities.

Keywords: Alien species, ecosystems, Vietnam, Thailand.

Patvan dé

Sinh vat ngoai lai la mot van dé
ton tai & hau hét cac quoc gia.
Chung gay ra nhiéu tac dong tiéu
cuc vé nhiéu mat, dac biét 1a xam
hai dén hé sinh thai ban dia, nhung
cting c6 mot s6 loai mang lai gia tri
tich cuc. T 46, mdi qudc gia sé& cd
dinh hudng quan ly sinh vat ngoai
lai khac nhau. Viét Nam Iwa chon
cac bién phap phong ngtra nghiém
ngét, dan dén kim ham nhiing yéu
t6 1oi ich tir chung. Tuy nhién trong
thuec tién, viéc nhap khau va thuong
mai sinh vat ngoai lai van dién ra
pho bién, co ché nhap khau khong
hop phap, cac con duong du nhéap
thuong khong dugc kiém tra vé chat
luwgng an toan, dan dén nhiéu moi
nguy hai dén méi truong, stec khoe
con nguoi cling nhu nén kinh té.
Khung phap 1y nham quan ly sinh
vat ngoai lai 0 Thai Lan ti€p can

khai thac va kiém soat linh hoat,
khai thac gid tri kinh t€ ctia loai xam
hai nhu mot phéan trong chién luoc
quan ly. Vi du, hai ly Nam My
(myocastor coypus) ¢ Thai Lan
duoc st dung pho bién dé 14y thit
va da, trong khi ¢ Viét Nam kiém
soat loai nay bang cach cdm nudi,
nhap khau'. Diéu nay da giup Thai
Lan c6 thém ngudn thu phat trién
kinh t& mo ra co hoi phat trién cac
nganh nghé nhuw ndng nghiép, ché
bién thwe phdm, du lich... Vi vay,
Viét Nam c6 thé hoc hoi kinh
nghiém t&r Thai Lan trong viéc két
hop gitra kiém soét sw xam lan ctia
loai ngoai lai, dong thoi tan dung
hop ly gia tri kinh t& cia chung.
Thuc trang phap luat cta Thai
Lan vé quan ly sinh vat ngoai lai

Thai Lan nhin nhan da chiéu vé
cac loai ngoai lai, khong chi la méi

de doa ma con la ngudn loi tiém
nang trong mot sO linh vuc nhat
dinh. Chinh phu Thai Lan da ap
dung mot cach ti€p can linh hoat va
co6 diéu kién d6i véi hoat dong kinh
doanh sinh véat ngoai lai. Viéc quan
ly tap trung vao danh gia mtc do
rui ro cta ting loai ngoai lai d€ c6
bién phap kiém soat va xtt ly phu
hop, cach ti€p can nay vira bao vé
da dang sinh hoc, vira bao ddm tao
diéu kién phat trién cac nganh kinh
t€lién quan tranh nhitng anh hudng
tiéu cuc tir viéc cAm hoan toan sinh
vat ngoai lai®. Thai Lan hién khong
c6 mot dao ludt chuyén biét cho viéc
kiém soat sinh vat ngoai lai ma duoc
thye hién thong qua mot hé thong
cac luat va quy dinh khac nhau.
Thai Lan thiét 1lap cac chién lugc
quan ly va dwa ra cac bién phap
kiém soat sinh vat ngoai lai chu yéu
vao viéc phong ngtra, tiéu diét,
khoanh viing kiém so4t. Chang han

* Tran Vang Pha, Huynh Thi Ai Tam, Huynh Lé Thién Huong, Vii Thi Hong Nhung (Trwong Pai hoc
Kinh t& - Tai chinh TP. H6 Chi Minh).

! MWBP/RSCP (2006), “Invasive Alien Species in the Lower Mekong Basin: Current State of Play”, Mekong Wetland Biodiversity
Programme and Regional Species Conservation Programme, The World Conservation Union, https://portals.iucn.org/li-
brary/sites/library/files/documents/2006-105.pdf
2 Tran Doanh (2010), Qudn Iy sinh vit ngoqi lai: Nhin sang Thdi Lan, https://nongnghiepmoitruong.vn/quan-ly-sinh-vat-ngoai-
lai-nhin-sang-thai-lan-d60476.html, ngay 10/8/2025.
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nhuw, cac loai thiec vat, con trung va
sinh vat kiém soat dwoc diéu chinh
boi Luat Kiém dich thuc vat nam
1964, Luat Bao ho giong cay trong
nam 1999 va cac quy dinh lién quan,
tao thanh khung phap ly nham
kiém soat loai gay hai va ngan chan
st du nhdp cua sinh véat ngoai lai
xam hai’. Theo quy dinh Luat Kiém
dich thuwc vat nam 1964 (Plant

Quarantine Act 1964) cac cha thé

mudn nhap khau cac loai thyc vat
nam trong danh sdch cdm vi muc
dich nghién cttu hoac muc dich
khac phai c6 kem theo gidy ching
nhéan kiém dich thue vat va phai trai
qua phan tich rti ro dich hai. DBéi
vi cac loai thue vat bi han ché hodc
cdm déu phai thuwc hién kiém tra
thong qua tram kiém dich thuc vat
va khai bao véi co quan c6 thdm
quyén. D€ ngédn chan sinh vat gay
hai, Thai Lan yéu cau tat ca loai thuc
vat (ké ca cac loai c6 tén trong danh
sach bi cam, han ché hoac ngoai
danh sach d6) phai thwc hién cac
bién phap nhu chin doan, thuc hién
hun triing, xt ly bang héa chit va
cac phwong phap khac. Treong hop
nghi ngo gy hai, 16 hang ¢ thé bi
tich thu hodc tam gitr tai tram kiém
dich hay dia diém phu hgp, néu
phat hién mam bénh nghiém trong
khong thé xt ly, co quan c6 thdm
quyén duoc phép tiéu huy. Ngoai
ra, co quan c6 tham quyen duoc
phep kham xét va 1dy mau kiém tra
ca trong va ngoa1 tram kiém dich
khi cé can ct cho rang c6 vi pham
quy dinh nhap khau thuc vat bi cam
hodc han ché*.

Luat Dich bénh dong vat nam
2015 (Animal Epidemics Act 2015)°

quy dinh cac bién phéap kiém dich
dong vat nham kiém soat va phong
ngtra sit lay lan cua cac dich bénh tte
dong vat cing nhw ngan chan sy du
nhap ctia cac loai dong vat ngoai lai
c6 kha ndng mang mam bénh hodc
gay hai cho hé sinh théi ban dia®.
Khi thuwc hién nhap khdu dong vat
phai xin gidy phép tir co quan co
tham quyén va phai dugc cap cho
ting dot (tir khau nhap khau dén
van chuyén), phai thuc hién danh

d&u nhan dién tai cic ctra khiu dé

dé dang truy xuat ngudn gdc. Thai
Lan cling quy dinh viéc khoanh
vung, cach ly khi cé nghi ngo dong
vat nhiém bénh hoic phat hién dau
hiéu gay hai, dong thoi thuwe hién vé
sinh va khtt trung khu viec nghi cé
hodc c6 tac nhan gay dich. Truwong
hop dong vat khong ro chi c6 dau
hiéu mang mam bénh, nguoi quan
ly hodc chu stt dung dat phai thong
bao cho co quan chitc nang dé xt ly,

ngan chan lay lan hodc tiéu huy. D€

phong dich ttt hoat dong thuong
mai dong vat, nhing chu thé muén
chan nuoi, mua ban, phdi gidng...
phai xin gidy phép c6 thoi han, c¢6
thé gia han d€ phuc vu kiém tra
dinh ky nhdm tang cuong hiéu qua
quan ly nha nuedce trong linh viee th
y va an toan sinh hoc’.

baéi voi loai thﬁy sinh ngoai lai,
Thai Lan ap dung cac cong cu phap
ly khac nhau nham bao vé hé sinh
thai nudc. Chang han nhuw, Luat
Thay san nam 2015 (Fisheries Act
2015) quy dinh cAm nhap khau mot
s0 loai ngoai lai nguy hiém nhu ca
rang dao (piranhas), ca lau kinh
(sucker catfish)... Luat Bao ton va bao

vé dong vat hoang da nam 2019
(Wildlife Conservation and Protection
Act) quy dinh vé cdm mang theo
hodc tha bat ky dong vat, bao gom
ca ngoai lai vao khu bao ton hodc
vuon quoc gia®. Tuy nhién, cac quy
dinh hién hanh chuwa dé cap cu thé
dén muc tiéu kiém soat dong vat
thay sinh ngoai lai, chi dé cap 6 mot
s0 diéu khoan lién quan dén viéc
van chuyén dong vat thuy sinh
trong hoat ddng xudt nhap khau’.
Luat Bao ton va bao vé dong vat
hoang da nam 2019 cho phép cong
nhan hop phap cac vuon thu tuw
nhan va quyén so hitu dong vat
hoang da, nh3m siét chit quan ly
hoat dong s&n bat va bu6n ban, song
cac luat nay duoc thiét k& débao ton
dong vat hoang da ban dia, ludt nay
ciing ¢6 thé kiém soat gian tiép cac
loai ngoai lai, dac biét la nhitng loai
o thé gay hai néu duoc nhap khau
hoac buén ban khong dwoc kiém
soat!’. Bén canh do, qudc gia nay da
ban hanh chién luoc quan ly sinh vat
ngoai lai bang phuong phép quan ly
dich hai tong hop (Integrated Pest
Management - IPM) thong qua viéc
phan cdp cac doi tugng sinh vat
ngoai lai. Muc tiéu la kiém soat sy
lay lan ctia cac loai ngoai lai gay hai,
dong thoi tan dung loi ich tie nhiing
loai khéng nguy hiém hodc da duoc
quan ly hiéu qua'.

Trach nhiém phong ngtra va
quan l}'/ sinh vat ngoai lai dugc phan
chia gitta nhiéu bd, nganh khéc
nhau, chang han nhu B6 Nong
nghiép va Hop tac xa (bao gom Cuc
Noéng nghiép, Cuc Chan nuoi, Cuc
Thuy san) phu trach quan ly thuc

* Malee Thungrabeab, Suthap Tongma (2011), Status, Impact and Munugement of Certain Alien Plant Pests Proven to Be Invasive
to Thailand’s Ecology, Journal of Life Sciences, Vol. 5, No. 3, pp. 241-246, http://marineagronomy.org/sites/default/files/Bind-
ing%?200f%20Mono%2C%20Bi%20and %20Tridomain%20Proteins%20to%20Zwitterionic%20and %20 Anionic%20Vesi-
cles%20-%20Asymmetric%20Location%200f%20Anionic%20Phospholipids%20in %20Mixed %20Zwitterionic-Anionic%20Ve
sicles%20and %20Cooperative%20Binding.pdf
* Plant Quarantine Act B.E. 2507, 1964 (Amended By Plant Quarantine Act (No. 2) B.E. 2542 and Plant Quarantine Act (No.
3) B.E. 2551),https://www.doa.go.th/ard/wp-content/uploads/2019/10/P.Q._Act_B.E._2507_amended_English_version_21.pdf
° Animal Epidemics Act B.E. 2558, 2015, https://ampeid.org/documents/thailand/animal-epidemics-act-be-2558-(2015)/

¢ Wisematch (2024), Ludt dinh vé xuit nhip khdu tai Thdi Lan: Co hdi va thich thirc, https://wisematch.vn/luat-dinh-ve-xuat-
nhap-khau-tai-thai-lan-co-hoi-va-thach-thuc, truy cap ngay 10/8/2025.
7 Animal Epidemics Act B.E. 2558, 2015, https://ampeid.org/documents/thailand/animal-epidemics-act-be-2558-(2015)/

8 Chavalit Vidthayanon (2005), Aquatic alien species in Thailand (Part 1): Biodiversity, Contributed Papers, pp. 113-117,
https://www.fao.org/fishery/docs/CDrom/aquaculture/a0805e/documents/05country.pdf

? Somkiat Kanchanakhan (2005), Aquatic alien species in Thailand (Part 2): aquatic animal diseases, Contributed Papers, pp. 119-
122, https://www .fao.org/fishery/docs/CDrom/aquaculture/a0805e/documents/06country.pdf

19Pdang Ba Vinh (2024), Kinh nghiém quoc té'vé ap dung phdp ludt trong ddu tranh phong, chdng t6i pham xam hai dong vit hoang
da -Gid tri tham khdo cho Viét Nam, https://www.quanlynhanuoc.vn/2024/05/10/kinh-nghiem-quoc-te-ve-ap-dung-phap-luat-
trong-dau-tranh-phong-chong-toi-pham-xam-hai-dong-vat-hoang-da-gia-tri-tham-khao-cho-viet-nam/, ngay 10/8/2025.

' Trang tin dién ti Lién hiép cac Hoi Khoa hoc va Ky thuat Viét Nam (2011), Quan 1y sinh vit ngoai lai: Nhin sang Thdi Lan,

https://vusta.vn/quan-ly-sinh-vat-ngoai-lai-nhin-sang-thai-lan-p64480.html, ngay 10/8/2025.
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vat, con trung, dong vat va sinh vat
thuy sinh; BO Y t€ (bao gom Cuc
Khoa hoc y t€ va Cuc Kiém soat
bénh truyen nhiém) phu trch vi
sinh vat va dich te, Bo Thuong mai
chiu trdch nhiém vé xuat nhap khau.
Ngoa1 ra, Uy ban Moi treong quoc
gia Thai Lan da quyét dinh thanh
lap Nhom cong tac vé sinh vat ngoai
lai (Working Group on Alien
Species) vao thang 01/1997, vdi
nhiém vu thu thap thong tin, diéu
tra ddc diém va tac dong cua cac loai
ngoai lai, xdy dung bién phap kiém
soat, soan thao hudng dan quan ly
loai ngoai lai (k€ ca sinh vat bién déi
gen) va thiec hién cac nhiém vu lién
quan khdac'?>. Nam 2002 Thai Lan
thanh 1ap Uy ban Vién Bao ton da
dang sinh hoc (Institutional Biosafety
Committee - IBC) dc’)ng vai tro quan
trong trong quan ly cac loai thtty sinh
ngoa1 lai nham bao vé da dang sinh
hoc va hé sinh thai niedc. Chinh phu
Théi Lan cing da thanh lép mot to
chtic hanh dong ddi véi van deé sinh
vét ngoai lai trgc thudc Uy ban Moi
truong qudc gia, voi nhiém vu diéu
tra, thu thap thong tin va dé xuat giai
phap 1én Chinh phu. Sy phan quyén
nay cho phép cac by, nganh chuyén
trach co thé quan ly tot hon cac loai
ngoai lai trong linh virc phu trach va
giai quyét cac van dé phlic tap khac®.

Tinh dén hién tai, méac du khong
c6 dao luat riéng biét nham diéu
chinh sinh vat ngoai lai, Thai Lan
van dua ra cic chinh s4ch, k& hoach
lam nén tang cho viéc kiém soét sinh
vat ngoai lai, cdc huéng dan vé van
hanh d6i v6i cac loai ngoai lai xam
hai nhung c6 gia tri kinh t&€ va
thuong xuyén cap nhat danh muc
cac loai ngoai lai. Cac bién phap

chinh thtrc bao gom thiét lap ké

hoach, quy dinh va ngan sach cho
cac hanh dong, giam sat va theo doi,

hd tro nghién cttu, nang cao nhan
thitc cia ngureoi dan cling nhu cung
cap cac thong tin vé sinh vat ngoai
lai rong rai. Ngoai ra, Thai Lan cling
chu trong dén viéc phan loai va xac
dinh mtrc 0 wu tién d6i vdi cac loai
ngoai lai xam hai va kiém soat cac
tuyén duwong xam nhap cta chiing™.
Bén canh d¢, Thai Lan da tich cuc
hop tac véi cac nuwdc, dac biét trong
khdi ASEAN, nham xay dung hé
thong thong tin, co s6 di liéu va
mang ludi chia sé kinh nghiém vé
ngan ngtra, kiém soat sinh vat ngoai
lai xam hai. Ngoai ra, Thai Lan cling
tham gia cac diéu wdc qudc té lién
quan va phat trién hop tac song
phvzong, da phvzong véi nhiéu quoc
gia va to churc quoc t&, khu vyee. Thai
Lan can bang gitta bao vé da dang
sinh hoc va tao diéu kién cho hoat
dong kinh t€ c6 lién quan dén mot
s0 loai ngoai lai, gop phan duy tri
nang suat nong nghiép, thuy san va
tao thu nhap cho ngwoi dan.

Thuc trang phap luat Viét Nam
vé quan ly sinh vat ngoai lai

Thit nhit, hé thong phap luat Viét
Nam vé quan ly sinh vat ngoai lai da
budc dau hinh thanh, d&c biét tir sau
Luat Pa dang sinh hoc nam 2008
(stra doi, b6 sung nam 2018). Luat
Da dang sinh hoc nam 2008 dinh
nghia sinh vat ngoai lai la loai xudt
hién va phat trién ¢ khu vuc vén
khong phai la moi treong song tu
nhién cta chtng, luat nay ciing
nghiém cam viéc nhap khau cac loai
ngoai lai xam hai'. Bén canh d¢,
Thong tu s& 35/2018/TT-BTNMT
ctia B6 Tai nguyén va Moi truong
cling da ban hanh tiéu chi xac dinh
va Danh muc loai ngoai lai xam hai.
Tuy nhién, phap luat Viét Nam
thuong c6 xu hudéng cam va kiém
soat chdt ché cac loai ngoai lai xam

SO 12 (140)@ THANG 12-2025

hai ngay tir khau nhap khau, cach
ti€p can nay thi€u tinh linh hoat
trong viéc danh gia va quan ly cac
loai ¢ thé mang lai loi ich kinh té.
Chéang han nhu, loai tdbm htim nuée
ngot (procambarus clarkii) hién dang
duroc wa chuong nhr mét moén thuc
phém va ngay cang phat trién manh
mé tai cac khu vuc song, muong, ho
cing nhu dang dwogc nudi trong
thay san tai nhiéu tinh, thanh trén ca
nudc. Dua trén khung phap ly 6 Viét
Nam, cac hanh vi nhu nhéap khau,
phat tan, kinh doanh sinh vat ngoai
lai déu bi coi 1a vi pham phap luat
va co6 thé bi xi ly theo cac ché tai
hanh chinh hodc hinh su, tuy theo
mutc d6 va tinh chat ciia hanh vi vi
pham. Theo do6, Biéu 43 Nghi dinh
155/2016/ND-CP quy dinh vé viéc
xtt phat cdc hanh vi nhap khau,
nudi, luu git, van chuyén, trong,
cay loai ngoai lai xam hai véi muc
phat tién khac nhau tuy theo tinh
chat va mtc d6 vi pham?. Viéc 4p
dung cac ché tai nghiém ngit dan
dén bo 16 cac co hodi phat trién kinh
t& va tao ra thi truong “den” cho céc
loai ngoai lai xam hai'”. Thai Lan da
ap dung cach tiép can linh hoat hon,
khong cdm hoan toan ma tép trung
vao giéi phap Chung song va quan
ly tong hop Qudc gia nay can bang
gitta bao ton moi truong va khai
thac lgi ich kinh té tir cac loai ngoai
lai ¢ gia tri, nhw beo luc binh. Day
la mét diém wu viét, cho phép tan
dung cac ngudn luc sinh vat mét
cach bén vitng hon, dong thoi van
kiém soat duoc tac dong tiéu cuc’®.
Thir hai, mac du Luat Da dang
sinh hoc ndm 2008 tai Viét Nam da
co nhung quy dinh co ban, nhung
cdc van ban dudi luat van thidu
hudéng dan thuc thi cu thé va chi tiét
vé viéc phan tich, danh gia nguy co
xam hai ctia loai ngoai lai, cting nhw

12 Nirmalie Pallewatta, Jamie K. Reaser, Alexis T. Gutierrez (2003), Prevention and Management of Invasive Alien Species: Pro-
ceedings of a Workshop on Forging Cooperation throughout South and Southeast Asia, Global Invasive Species Programme, Cape
https://www.researchgate.net/publication/303442790_Prevention_and_Management_of
_Invasive_Alien_Species_Proceedings_of a_Workshop_on_Forging Cooperation_throughout_South_and_Southeast_Asia

Town, South

13Tran Doanh, tldd.

Africa,

4 Convention on Biological Diversity (2019), Thailand’s Sixth National Report on the Implementation of the Convention on Bio-
logical Diversity, https://www.cbd.int/d0c/nr/nr-06/th—nr-06-en.pdf
5 Tuyét Hoa (2014), Quan 1y sinh vdt ngoai lai xidm hai - tiv chinh sdich téi trach nhi¢m, https://daibieunhandan.vn/quan-ly-
sinh-vat-ngoai-lai-xam-hai-tu-chinh-sach-toi-trach-nhiem-10152767.html, ngay 10/8/2025.

16 Nguyen Thi Dao (2019), Viéc nhdp khiu, phdt trién, kinh doanh loai tom hitm nwéc ngot (Procambarus clarkii) cd thé'bi xir ly
hanh chinh va xir [y hinh sw, https://stp.hue.gov.vn/?gd=12&cn=82&tc=4516, ngay 14/8/2025.

7 Tuyét Hoa (2014), tdd.

18 Trang tin dién t& Lién hiép cac Hoi Khoa hoc va Ky thuat Viét Nam (2011), tdd.
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cac bién phap quan ly, van chuyén,
san xuat, kinh doanh. Nhiéu doi
twong can quan ly van chua duoc dé
cap rd rang, tao ra “khoang tréng

phap ly” khién viéc quan ly thuc t€

gdp nhiéu kho khan'. Bén canh do,
Thong tw 35/2018/TT-BTNMT hién
tai con thiéu viéc danh gia tac dong
lau dai cta sinh vat ngoai lai, ddc
biét trong cac khia canh tuong tac
phtec tap véi hé sinh thai ban dia.
Viéc chi tap trung vao nhitng tac
dong trudc mat ma khong tinh dén
hau qua lau dai c6 thé lam giam
hiéu qua kiém soat va bao vé da
dang sinh hoc?, dong thoi ciing
chua dua ra cac tiéu chi chi tiét vé
kha nang sinh san ctia cac loai sinh

vatngoai lai, trong khi day la yéu t&

quan trong dé€ danh gia muc do
nguy co xam hai. Nguoc lai tai Thai
Lan da c6 hé thdng phan loai va
nhan dién cac loai ngoai lai chi tiét
hon, bao goém ca nhirng loai c6 1¢i va
nhitng loai nguy hiém, da xac dinh
dwoc hon 1.500 loai sinh vat ngoai
lai. Biéu nay cho phép ho ap dung
cac bién phap quan ly muc tiéu va
hiéu qua hon?.

Thit ba, chua ¢6 co ché gidm sat
va theo doi dinh ky d6i véi cac loai
sinh vat ngoai lai da xam nhap vao
lanh thé hodc dang dugc nudi trong,
kinh doanh trong nudc. Viéc thiéu
Vang co ché kiém soat chat ché doi
voi cac hoat dong kinh doanh lién

quan dén sinh vat ngoai lai c6 thé

dan dén nguy co lay lan trén dién

rong, tham chi cac loai nay c6 thé

xam chiém moi truong s6ng va canh
tranh vdéi cac loai ban dia. Mac du
theo Quyét dinh 149/QD-TTg vé
phé duyét chién luoc quoc gia vé da
dang sinh hoc dén nam 2030, tam
nhin dén nam 2050 da dat ra yéu cau
quan ly hoat déng nudi trong, kiém
soat sy lay lan, ngan ngtra va tiéu
diét cac loai ngoai lai*, tuy nhién,
van chwa c6 co ché cu thé dé thuc
hién viéc giam sat throng xuyén cac

loai nay. Tai Thai Lan, cac quy dinh
vé giam sat va theo doi sinh vat
ngoai lai da dwoc thiét 1ap mot cach
cu thé thdong qua viéc phan loai
ching theo titng danh muc va ap
dung cac bién phap quan ly phu

hop voéi titng nhom. D6i véi mot s6

khu vuc quan trong, nhay cadm hodc
khu bao ton cac bién phap duoc
thuec hién nghiém ngat hon.

Mac du Viét Nam da c6 khung
phap ly quan ly dong thuc vat,
nhung van thiéu cc chinh sach va
ké hoach cu thé vé cac hoat dong
lién quan dén sinh vat ngoai lai.
Trong khi d6, Thai Lan la qudc gia
chiu anh hudng I6n tir sinh vat
ngoai lai, da cha dong xay dung
chinh sach, chién luoc, phap luat va
ngan sach dé€ quan ly van dé dén
sinh vat ngoai lai. Thai Lan khong
cam nhap khiu tuyét déi ma phan
loai loai theo dac tinh va mirc d0
anh huong, tit d6 ap dung cac bién
phép phfl hop nhut phong ngtra,
gidm sdt va kiém sodt khi cho phép
ltu hanh ndi dia nham can bang
gitta bao vé h¢ sinh thai va khai thac
loi ich kinh t€. Thiét nghi, Viét Nam
can tap trung xay dung cac bién
phéap quan ly sinh vat ngoai lai chi
tiét, ban hanh chinh sach, k& hoach
va quy dinh phap luat cu thé nham
hop thtec hoa hoat dong nhap khéu,
kinh doanh loai ngoai lai, giap ngan
chan tinh trang nhap 1au, dong thoi
tang cuong kiém tra, giam sat viéc
dua sinh vat ngoai lai vao trong
nudc, qua do6 giam nguy co phat tan
va han ché tac dong tiéu cuc dén hé
sinh thai.

Kién nghi hoan thién

Mot 13, b6 sung danh muc cac
loai sinh vat ngoai lai chwa tiing
xudt hién trong nudc, cac loai vu
tién ki€ém soat, cac loai duoc phép
st dung vi muc dich kinh té&, kem
theo cac bién phap kiém soat phu
hop va tdng cuong quan ly cac cac

tuyén duwong xam ldn. Thai Lan
phan loai loai ngoai lai thanh bén
danh muc, trong d6é cé hai danh
muc tuong dong voi Viét Nam. Cu
thé, Thai Lan phan loai thanh bén
danh muc nhw sau: Danh muc cac
loai ngoai lai xdAm hai va c6 bang
chiing gay hai nghiém trong; Danh
muc cac loai dang c6 nguy co xam
hai; Danh muc cac loai chwa phat
hién trong nudc nhung da va dang
xam 1an & cdc nwdc khac; Danh muc
cac loai chwa dwoc ghi nhan trong
nudc. Ngoai ra, Thai Lan thiét 1ap
cac bién phap quan ly cu thé ting
danh muc riéng biét bao gom xac
dinh, phan loai va wu tién cac loai
ngoai lai xam hai cfmg vdi viéc xac
dinh cdc con duong xam nhap. Mot
sO loai co bang chttng khoa hoc
nhan dinh mtc d6 nguy hiém
nghiém trong can xép vao cac loai
duwoc wu tién kiém soat va tiéu diét.
Theo kinh nghiém ctia Thai Lan,
Viét Nam can b6 sung thém hai
danh muc la “Danh muc sinh vat
ngoai lai chuwa dwoc ghi nhan trong
nuwdc nhung da dugc phat hién o cac
nudc khac” va “Danh muc cac loai
ngoai lai chuwa phat hién trong
nudc”. Viéc ghi nhan cac loai ngoai
lai chwra c6 madt trong nwedc gitp cha
dong trong viéc phong ngtra va cac
co quan kiém soat nhap khau sé c6
co s dé siét chat viéc kiém tra tai
cac con dueong du nhap, tranh tinh
trang lay lan vao noi dia gay ra cac
hau qua nghiém trong. Bén canh d¢,
ddi véi ting danh muc can phan
loai cac loai ¢6 tiém nang mang lai
gia tri kinh té va cho phép luu théng
trong nudc nhung van phai c6 co
ché&kiém soat. Chang han nhw, Thai
Lan da phan loai cac loai wu tién
gom 8¢ bwou vang, cay trinh ni, luc
binh, ca r6 phi den... d6i véi cac loai
khéng gay anh huémg nghiém trong
c6 thé cho phep st dung vi muc
dich kinh t€ nhung van cd cac bién
phép kiém soét hop ly*.

19L& Van (2014), Kién sodt loai ngogi lai ¢ Viégt Nam: Lugt ‘b0’ theo thic té; ht'tps //viethamnet.vn/kiem-soat-loai-ngoai-lai-o-
viet-nam-luat-bo-theo-thuc-te-208224.html, ngay 10/8/2025.
20 Ta Thi Kiéu Anh (2024), Muc tiéu vé loai ngogi lai xdm hai trong Khung da dang sinh hoc toan ciu Cén MinhMontreal vi cam
két cua Viét Nam, https://vjol.info.vn/index.php/vea/article/view/96791
2 Trang tin dién ti Lién hiép cac H6i Khoa hoc va Ky thuat Viét Nam (2011), tldd.

2 Quyét dinh s6 149/QP-TTg ngay 28/01/2012 ctia Thut tuéng Chinh pht phé duyét Chién lugc qudc gia vé da dang sinh
hoc d&n nam 2030, tAm nhin dén nam 2050.
# Convention on Biological Diversity (2019), Thailand’s Sixth National Report on the Implementation of the Convention on
Biological Diversity, https://www.cbd.int/doc/nr/nr-06/th-nr-06-en.pdf
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Hai la, xay dung hé thong phong
nga, ki€ém soat va tiéu diét kip thoi
cac rai ro phat sinh ttt cac hoat dong
lién quan dén sinh vat ngoai lai.
Thai Lan hién chwa ban hanh mét
dao luéat riéng biét d€ diéu chinh
viéc quan ly cac loai ngoai lai; thay
vao d9, cac quy dinh lién quan dwoc
phan tan va I6ng ghép trong nhiéu
dao luat khac nhau. Cac quy dinh
déu tap trung chu yéu vao viéc
phong ngtra, tiéu diét, khoanh vung
két hop kiém soét bang nhiéu chién
lwgc quan ly dich hai tong hop
(IPM)*. Theo d6, cac chu thé nhap
khau, qua canh hodc kinh doanh,
phén phéi, chan nudi, phoi giong...
phai np don xin cdp phép, cé muc
dich 6 rang va duwoc co quan co
tham quyén phé duyét. Trudc khi
nhap khau phai danh ddu nhan
dang tai ctra khau nhap nham xac
minh r6 ngudn géc va danh tinh
ting ca thé, phuc vu cong tac giam
sat va truy xudt nguon gdc®. Ngoai
ra, thiee hién chan doan mam bénh,
xt ly bang héa chat, tam giit tai
tram kiém dich sau nhap khau néu
can thiét. thi nghiém thiee dia nham
phat hién triéu chttng. Treong hop
cac loai dwoc phat hién cé kha nang
léy lan va phat tan trén dién rong,
can thiét 1ap cac vung kiém soat
nham k1p thoi khoanh vung, ngan
chan sy xam 1an?°. Bén canh do, can
két hop thiét 1ap m6 hinh phéan bd
loai dwa trén cic dic diém sinh thai,
diéu kién méi treong dac thu ctua
ting khu vuce, cung véi kha nang
phat tan va sy tang tredng caa loai
nham du doan cac tic dong tiém an.
Tt 6, lam co so dé ban hanh danh
sach cac khu vuc dugc phép nuoi
trong, mua ban, cling nhw cac khu
vic can han ché tha nham ting

Oc buou vang la mot trong nhitng loai ngoai lai xdm hai.

cuong hiéu qua kiém soat sinh vat
ngoai lai va bao vé cacloai ban dia”.

Ba la, thiét lap co ché quan ly,
giam sat va theo doi trong cac hoat
dong kinh doanh sinh vat ngoai lai.
Khi sinh vat ngoai lai da lan rong,
viéc diét trir hoan toan cd thé sé ton
rdt nhiéu chi phi va rat kho khi kiém
soat dién rong, tham chi khong
mang lai hiéu qua. Vi vay, Chinh
pht Théi Lan khuyén khich khai
thac cac loai ngoai lai vao muc dich
thwong mai nhu san xuat thuc
phdm, nudi ban nham tao ra gid tri
kinh té. Nhiéu loai d3a dwoc tan
dung hiéu qua, vi du nhu &c buou
vang, ca 10 phi Nile, ca r6 phi den...
giup chuyén doi tir nhitng “méi de
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Anh minh hoa.

doa sinh thai” thanh “ngu6n tai
nguyeén co6 gia tri”. Trong khi d0, tai
Viét Nam, nhiing loai nay duwgc xép
vao “Danh muc sinh vat ngoai lai
xam hai” va bi cdm luu thong noi
dia, dong thoi phai ap dung cac bién
phap xtt ly nghiém ngdt nhu tiéu
huy, diét trir. Loai thuy sinh ngoai
lai nhw ca rd phi den (oreochromis
mossambicus) bi cdm nhap khdu va
han ché thuong mai, nhung trén
thuce té, loai ca nay van duoc s
dung phd bién va mang lai nguon
thu dang ké thong qua hoat dong
nudi trong thﬁy san va xudt khau?.
Thai Lan con st dung cay trong
ngoal lai nham muc dich phuc hoi
ring bi suy thoai, cai thién chat dat

#Malee Thungrabeab, Suthap Tongma (2011), Status, Impact and Management of Certain Alien Plant Pests Proven to Be Invasive
to Thailand’s Ecology, Journal of Life Sciences, Vol. 5, pp. 241-246, https://marineagronomy.org/sites/default/files/Bind-
ing%200f%20Mono0%2C%20Bi%20and %20Tridomain%20Proteins %20to%20Zwitterionic%20and %20 Anionic%20Vesi-
cles%20-%20Asymmetric%20Location%200{%20Anionic%20Phospholipids%20in%20Mixed %20Zwitterionic-Anionic%20V
esicles%20and%20Cooperative%20Binding.pdf#page=79

% Section 25, Section 31 Animal Epidemics Act B.E. 2558, 2015, https://ampeid.org/documents/thailand/animal-epidemics-
act-be-2558-(2015)/

% Section 12, Section 13 Plant Quarantine Act B.E. 2507, 1964 (Amended By Plant Quarantine Act (No. 2) B.E. 2542 and
Plant Quarantine Act (No. 3) B.E. 2551), https://www.doa.go.th/ard/wp-content/uploads/2019/10/P.Q._Act_B.E._2507
_amended_English_version_21.pdf

¥ Thotsapol Chaianunporn et al. (2024), Sustainable Ecosystem Management Strategies for Tackling the Invasion of Blackchin
Tilapia (Sarotherodon melanotheron) in Thailand: Guidelines and Considerations, Animals, Vol. 14(22), https://www.mdpi.com/
2076-2615/14/22/3292

2 Tran Ngoc Tho (2020), Chuyén dé Cd rd phi - Bai 3: Cd 16 phi, dé ban, dé xudt khdu, https://thuysanvietnam.com.vn/chuyen-
de-ca-ro-phi-bai-3-ca-ro-phi-de-nuoi-de-ban-de-xuat-khau/, ngay 14/8/2025
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da bi thoai hda, gitip duy tri dong
nudc ngam va mot so loai con duoc
stt dung 18y gd. Song, cac hoat dong
nay can dugc chon loc va ap dung
pht hop voi tiing khu viec hodc muc
dich khac nhau, tranh anh hwong hé
sinh thai tyw nhién®*. Tuy nhién,
thuwong mai sinh vat ngoai lai mat
kiém soat c6 thé gay “tac dong
nguoc” anh huong nghiém trong
dén kinh té va tiép tuc de doa hé
sinh thai ban dia. Do d6, khong thé
buong long trong quan ly sinh vat
ngoai lai ma can két hop cac bién
phap giam sat chat ché, theo doi,
kiém tra thuc dia thuong xuyén. Cu
thé, d6i voi cac loai ngoai lai xam
hai can phai c6 cac bién phap phong
ngtra phat tan va khong duoc tha tie
do vao moi treong, gay ton hai dén
hé sinh thai. Cac hoat dong kinh
doanh tht cung ngoai lai, ca canh,

thitc an va van chuyén can dugc
giam sat chat ché va kiém tra lién
tuc, vi day la nhitng con duong dé
dan dén sy phét tin nhanh nhat®.
Co quan c6 thdm quyén phai thiét
lap cac bién phap, hé thong giam sat
va thuc hién kiém tra dinh ky d6i
v6i cac loai duoc khuyén khich st
dung vi muc dich kinh t& va dua ra
cac hudng dan cu thé d& nguoi san
xudt, kinh doanh tuan tha theo quy
dinh phap luat™.

Két luan

Hé thdng phap luat Viét Nam vé
quan ly sinh vat ngoai lai dang dan
duwoc hoan thién. Du vay, van con
ton tai nhiéu bat cap nhuw thiéu tinh
linh hoat trong khai thac hop ly cac
loai ¢6 tiém ndng kinh t€& thiéu
hudng dan thuc thi cu thé trong mot
s0 cong tac quan ly cling nhu chua

Anh minh hoa.

o co ché giam sat va theo doi dinh
ky. Thong qua mét sd kinh nghiém
ttr viéc quan ly caa Thai Lan, c6 thé
hoc hoi va diéu chinh phu hop véi
diéu kién kinh té - xa hoi & Viét
Nam. Dau tién la b6 sung mét s6
danh muc vé sinh vat ngoai lai, kem
theo cac bién phdp kiém soat phu
hop. Tiép dén, xay dung hé thong
phong ngtra, tir d6 kiém soat va tiéu
diét kip thoi truede khi dich hai phat
sinh tir cac hoat dong lién quan dén
sinh vat ngoai lai. Pong thoi, thiét
1ap co ché& quan ly, giam sat va theo
doi trong cac hoat dong kinh doanh
lién quan dén sinh vat ngoai lai.
Viéc can bang gifta ngan chan tac
hai va nam bat gia tri loi ich s& gép
phéan nang cao hiéu qua quan ly
sinh vat ngoai lai, can béng hé sinh
thai, dong thoi tao dong luc giup
Viét Nam phat trién bén viing.

T.VP-HT.A.T-H.L.T.H-V.T.H.N

# Duriya Staporn et al. (2022), Drivers of Native Species Regeneration in the Process of Restoring a Dry Evergreen Forest from
Exotic Tree Plantations in Northeastern Thailand, Forests, Vol. 13(8), https://www.researchgate.net/publication/362799519_Dri-
vers_of Native_Species_Regeneration_in_the_Process_of_Restoring_a_Dry_Evergreen_Forest_from_Exotic_Tree_Planta-
tions_in_Northeastern_Thailand
% Thotsapol Chaianunporn et al. (2024), Sustainable Ecosystem Management Strategies for Tackling the Invasion of
Blackchin Tilapia (Sarotherodon melanotheron) in Thailand: Guidelines and Considerations, Animals, Vol. 14(22),
https://www.mdpi.com/2076-2615/14/22/3292 . L
3 ufnnesguuag Watui 20 nuAIWUS 2561 13849 unsn15davAl AIuAN Larinda aiaWugan1viiu [Cabinet Resolution on
February 20, 2018 concerning Measures for the Prevention, Control and Eradication of Invasive Alien Species],
https://www.onep.go.th/ebook/bio/mati-20feb2561-alien-species.pdf
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I. Yéu cau vé néi dung

1. Piing tén chi, muc dich cia
Tap chi Ludt su Viét Nam

Bai ¢6 ndi dung nghién cttu
phuc vu cong tac xay dung, tuyén
truyén, gido duc phap luat.

Bai c6 ndi dung thong tin vé cac
két qua nghién ctru khoa hoc phap
ly trong va ngoai nudc.

Noi dung bai viét phai bao dam
tinh khoa hoc, tinh méi va dua ra
dugc céc giai phap hiru ich nhdm
hoan thién phap luat; trao ddi kinh
nghiém, ky nang, phuong phap
hanh nghé luat suw, hoat dong tuw
phap va thuece thi phap luat.

2. Khong vi pham cdc diéu cdm
ciia phdp ludt

Bai viét c6 ndi dung khong vi
pham Luat Bao chi va nhitng diéu
khong duoc thong tin trén bao chi.

Bai gri cho Tap chi Luat su Viét
Nam phai la bai chwa dang trén cac
bao, tap chi khac. Tac gia la chu s&
htru bai viét chiu trach nhiém toan
bd vé ndi dung khoa hoc, cac thong
tin, tw liéu, sO liéu, bi€u do6, hinh
anh minh hoa trong bai viét.

Il. Yéu cau vé hinh thc, thé

thuc ky thuat bai viét

IL.1. Bai viét c6 day du, trung
thuc cac thong tin: ho va tén, hoc
ham, hoc vi, chttc danh khoa hoc,
co quan/don vi/noi lam viéc (néu
c6), hom thw dién tk, dién thoai
lién lac va s6 tai khoan ca nhan
cua tac gia (dong tac gia) d€ thuan
tién cho Tap chi lién lac, trao ddi
thong tin.

I1.2. Bai viét trinh bay trén trang
chudn A4, phong chit Times New
Roman, c¢& chit 13 ctiia hé soan thao
Winword; gian dong don, cach
doan 6 pt; Ié trén 2 cm; lé dudi 2
cm; 1€ trai 3 cm; 1é phai 1,5 cm. S&
trang duoc danh ¢ gitta, Ié trén
cua trang gidy. Néu c6 bang biéu,
hinh vé trinh bay theo chiéu ngang

kho gidy thi dau bang la Ié trai cuia
trang gidy. D dai bai viét t6i thiéu
4 trang, t6i da 12 trang.

- Cac cum tir duoc st dung
nhiéu lan trong bai viét co thé viét
tit theo chit ci in hoa, khi xut hién
lan dau dwoc viét day du va lién
d6 dat ky hiéu viét tat trong ngodc
don. Ky hiéu viét tit phai dwoc
dung thong nhat trong toan bd bai
viét. Khong viét tit tiéu dé bai viét,
tiéu dé cac muc, tiéu muc, cac cum
tir it xudt hién trong bai viét.

- Céc thuat ngir tiéng nudc ngoai
stt dung can trich dan nguyén van,
kem theo phan dich sang tiéng Viét
(trix truong hop khong cé thuat
ngit duoc dich twong tng).

Tac gia g bai viét cho Ban
bién tap bao gom 1 ban dién tir (bat
budc) va 1 ban in (néu cd). Bai bao
phai kem theo céc thong tin:

Tém tat bai béo/summary/
abstract (bang tiéng Viét va tiéng
Anh), dai khong qua 250 ttr;

Tt khéa ctia bai bdo/keywords
dai it nhat 3 tit, nhiéu nhat 6 tu,
theo thtt tir alphabet;

Tai liéu tham khao/references.

I1.3. Tai liéu tham khao, trich
dan duoc st dung trong bai phai
dam bao tin cdy, khoa hoc, chinh
xac. Tac gia bai viét hoan toan
chiu trdch nhiém vé viéc trich
dan, cht thich nguon tai liéu tham
khao. Phan tai liéu tham khao viét
bang ngdn ngit cia nudc xuat ban
tai liéu do; khong qua 10 tai liéu
trong mot bai viét va duoc trinh
bay nhu sau:

Xép theo tling ngdn ngi, tiéng
Viét dau tién, r6i dén cac ngdn ngir
khac (Anh, Nga,...).

- Xép tai liéu tham khao theo
thtt ty ABC: Tac gia nguoi nuwdc
ngoai: xép thit ty ABC theo ho; tac
gia nguoi Viét Nam: xép tht tw
ABC theo tén; Tai liéu khong co tac
gia, coi tén co quan ban hanh nhw

tac gia va xé&p theo chir dau cua co
quan d¢6 (VD: Bang Cong san Viét
Nam xép theo chix D).

-D6i voi tai liéu la bai viét, ghird
nguon tai liéu theo thit tu: Tén tac
gia, tén bai viét, tén tap chi, s6 xuat
ban, nam xuat ban, s6 trang tap chi
dwoc trich dan (VD: D Xuan Lan,
Thuec tién thuc hién ludt phd'bién, gido
duc phdp ludt, Tap chi Luét su Viét Nam,
s0 11/2020, tr. 32).

- DB6i véi tai liéu la sach, ghi
rd nguodn tai liéu theo thwr tu: Tén
tac gia, tén sach, nha xudt ban, noi
xudt ban, ndm xudt ban, s6 trang
sach dugc trich dan (VD: Vo Khanh
Vinh, Ludt so sanh, Nxb Khoa hoc xa
héi, 2015).

- D6i véi tai liéu trén website,
ghi rd nguon tai liéu theo thé tu:
Tén tac gia, tén bai viét, dia chi
truy cap, ngay/thang/nam truy cap
(VD: Chau Huy Quang, Ludt sw Viét
Nam trong béi canh héi nhip quoc té,
https://Isvn.vn/luat-su-viet-nam-
trong-boi-canh-hoi-nhap-quoc-
te1640256386.html, truy cap ngay
20/01/2022).

Tac gia c6 bai viét dang trén
Tap chi Luat sw Viét Nam duoc tra
nhuéan but theo quy dinh, dugcbiéu
mot cudn Tap chi c6 bai viét. Trong
treong hop bai viét duoc dang trén
Tap chi Luat sw Viét Nam, Tap chi
Luat su Viét Nam ¢4 toan quyén st
dung bai viét dwdi moi hinh thirc.

bia chi ti€p nhan bai viét:
tapchiluatsu.in@gmail.com; Dién
thoai: 0915385150. Ban Bién tap Tap
chi Luéat su Viét Nam, tang 1 Toa
nha CT13B, KDT Nam Thing Long,
duwong Vo Chi Cong, P. Phu Thuong,
Ha Noi.
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