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THE CHE VA VIEC THAO GO DIEM NGHEN THE CHE
O VIET NAM HIEN NAY"

GS.TS VU CONG GIAO*

Tom tit: Thé ché va viéc thdo g6 diém nghén thé ché la chii dé dang duoc quan tdm ddc bi¢t & nudc ta hién
nay. Vi sy thiic ddy, chi dao manh mé ciia Tong Bi thu Té Lam, nhiéu hoat dong cdi cich thé ché da va dang dugc
thuc hién khin truong va dia mang lai nhimg két qud nhdt dinh. Dit vdy, do thé ché 1o mot pham trit rong Ion,
phiic tap, dong thoi véi cic hoat dong cdi cich trong thuc t&, vin cin tiép tuc nghién ciu dé lam 16 hon nhing
diém nghén va gidi phdp thdo ¢& nhiing diém nghén thé' ché’ & nudc ta hign nay. Bai viét nay cing hidng vao muc
dich dé. Thong qua viéc phan tich ndi ham cic khdi niém thé ché, diém nghén thé ché, tic gid xdc dinh nhiing
diém nghén thé ché cu thé' & nudc ta hién nay va nguyén nhin cia chiing, dong thoi dé xudt mot so” gidi phip dé
thdo g6 nhiing diém nghén thé ché dé trong thoi gian tdi.

Tir khda: Thé ché, diém nghén thé ché, thio gb diém nghén thé ché, Vigt Nam.

Abstract: Institutions and the removing institutional bottlenecks are specially concerned topic in our country
today. With the strong promotion and direction of General Secretary To Lam, many institutional reform activities
have been implementing urgently and have brought certain results. However, due to the institution is a large and
complicated category, and with the reform activities in practice, it is still necessary to continue researching to clarify
the bottlenecks and solutions to removing institutional bottlenecks in our country today. This article is also directed
to that purpose. Through the analysis content of the concepts of institutions, institutional bottlenecks, the author
identifies the specific institutional bottlenecks in our country today and their causes, and proposes some solutions
to removing institutional bottlenecks in the near future.

Keywords: Institutions, institutional bottlenecks, removing institutional bottlenecks, Vietnam.

Khai lugc vé thé ché

va diém nghén thé ché

Thé ché

C6 nhiéu dinh nghia vé thé ch&
(institutions)!, tuy nhién, theo cach
hi€u khai quat, c¢6 thé hi€u do la
heé thong cac quy tdc, chuadn muc,
luat 1é va t& chic nham diéu chinh
hanh vi cda con ngudi trong mot
xa hoi, t6 chiic hodc qudc gia.

Khai niém thé ché& c6 thé dugc
st dung trong nhiéu linh vuyc, ti
chinh tri, kinh t&, xa hoi dén phép

luat. Trong linh vuc chinh tri, thé
ché& thudng dugc hiéu la co ché t6
chic quyén lyc nha nuéc ma qua
d6 xac dinh cach thic chinh quyén
¢ mot quoc gia dugc hinh thanh
va van hanh, hoat dong trong thuc
t&. Theo cach ti€p can do, c6 cac
thé ché chinh tri dan chi, quan
chd, doc tai, chuyén ché?... Trong
linh vuc kinh t&, khai niem thé ch&
kinh t€ thudng dugc hi€u 1a cach
thiic mot xa hoi t6 chic san xuat,
phan phéi va tiéu ding cac hang
héa, dich vu. Theo céach ti€p can

d6, c6 nhing thé ché kinh t& thi
trudng, thé ché& kinh t& k& hoach
héa tap trung, thé ché kinh t€ hdn
hgp ? ... Trong linh vyc xa hoi, thé
ché& xa hoi ¢ thé hidu la he thong
cac quy tdc va chuan muc dao dc
trong cac linh vuc nhu gido duc,
vdn hoa, gia dinh... tdc dong dén
mdi cd nhan va nhém & cic qudc
gia. Trong linh vuc phap luat, thé
ché phap luat (hay thé ch& phép
1y) c6 thé hi€u 1a he thong luat lg,
quy dinh do nha nudc ban hanh
dé quén ly xa hoi.

« Bai viét 1a mot phin két qu clia dé tai khoa hoc cip B nam 2024-2025 “Kiém soit quyén lyc nha nudc trong hoat dong xét xit cia
tda hanh chinh & khu viic mién Trung va Tay Nguyén” do TS Hoang Thi Thu Thiy 14 chd nhiém.
* Truong Pai hoc Lut - Pai hoc Quéc gia Ha Noi.

! Vi du, xem North, D. (1990). Institutions, institutional change, and economic performance. New York: Cambridge University Press.
http://www.cambridge.org/gb/academic/subjects/politics-international-relations/political-economy/institutions- institutional-change-and-
economic-performance; Hodgson, G. (2006).

What are Institutions? Journal of Economic Issues, 40(1), 1-25. http://www.geoffrey- hodgson.info/user/bin/whatareinstitutions.pdf;
Knack, S., & Keefer, P. (1995). Institutions and economic performance: Cross-country tests using alternative institutional indicators.
World Bank. http://mpra.ub.uni-muenchen.de/23118/1/MPRA_paper_23118.pdf; Leftwich, A. & Sen, K. (2010). Beyond institutions:
Institutions and organisations in the politics and economics of poverty reduction - a thematic synthesis of research evidence. DFID-
funded Research Programme Consortium on Improving Institutions for Pro- Poor Growth (IPPG), September 2010. University of Man-
chester.

http://www.ippg.org.uk/8933_Beyond%?20Institutions.final%20(1).pdf

2WB, World Development Report 2002, CHAPTER 3, Political Institutions

and Governance, https://openknowledge.worldbank.org/server/api/core/bitstreams/66f7bdd6-8e3d-56b7-a42d-ba5bb528e88c/content
3 Robert L. Heilbroner, Peter J. Boettke, Economic System, https://www.britannica.com/money/economic-system
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Dt dugc nhin nhan & linh vuc
hay géc do nao, thé ch& ciing la
pham tru ¢6 vai tro quan trong
trong viéc tao lap, duy tri trat tu
va sy phat trién cda cdc cong
déng, t6 chic hay qudc gia. Bén
canh dé, thé ché 1a do nhiéu chid
thé cung lap ra (du vai tro cda
mdi chi thé it nhiéu khac nhau)
va qua trinh xdy dung thudng
chiu sy tdc dong ctia nhiéu yé&u t&
khéch quan, chd quan. Vi dy, thé
ch& phéap luat do Nha nudc dong
vai tro chinh trong viéc xay dung,
céc t6 chic xa hoi, doanh nghiép,
ngudi dan déng vai tro gop ¥,
phédn bién va tham gia thuc hién.
Viéc xay dung thé ché& phép luat
thuong chiu su tac dong cda céc
yéu t6 nhu ch& do chinh tri, m6
hinh t6 chiic nha nudc, tinh chat,
trinh d6 ctia nén kinh t&, co cadu xa
hoi, trinh d¢ dan tri, tu duy phéap
ly, truyén théng van hda, toan cau
héa va hoi nhap qudc t€. Khong
chi vay, thuc t&€ cho thdy su phat
trién cda khoa hoc cong nghe
cting 1a mot y&u t6 quan trong tac
dong dén viéc xay dung thé ché
phap luat theo nhiéu cach, trong
do6 dé thay nhat d6 1a nhu cau can
¢6 khung phap ly mdi cho céc
nganh nghé nhu fintech, thuong
mai dién tu...

Hinh minh hoa.

Tém lai, thé ché& 1a hé thong
quy tdc, chudn muc chung, ¢6 tic
dung nhu la “luat choi” chung
dinh huéng cho t6 chuc, hoat
dong ctia mot t6 chiic, cong dong,
qudc gia va t6 chic qudc t&. Voi
tinh chat nhu vay, thé ché khong
phai do mot ca nhan hay t8 chuc
don 1é tao ra, ma la két qua cta
sy tuong tac gitta nhiéu chd thé c6
lién quan va chiu sy tac dong cta
nhiéu y&u t6. Thé ch& chi ¢6 tinh
on dinh tuong ddi, trong thuc t&
né ludn van dong, thay doi dé
phu hgp véi bién chuyén ctda tinh
hinh chinh tri, kinh t&, xa hoi, vin
héa, khoa hoc ky thuat va cong
ngheé, cd ¢ cdp do qudc gia, khu
vie, quoc t&. Viec hiéu rd ban chat
va cac yéu t6 tac dong gitip chung
ta c6 cach ti€p can dung din va
hiéu qud trong viéc xay dung va
cdi cach, hoan thién thé ché.

Diém nghén thé ché

“Pi€ém nghén” 1a thuat nga
dung d€ chi nhing trd ngai, rao
can hodc y&u t6 gay ach tic hay
lam tri tré¢ moOt qua trinh, hé thong
hodc hoat dong nao dé*. Diém
nghén ¢6 thé lam gidm hiéu suit,
hiéu qua hodc cén tré hoan toan
su phat trién cda qud trinh, hé
thong hodc hoat dong nhét dinh.
Tuy vao tung linh vuc, “di€m

4 Xem thém

tr  dién

ti€ng Viét, tai

http://home.vndic.net/ngh%E1%BA%BDn-vi_vi.html
SBO Tu phap, Xdy dung va hoan thién thé ché la mét trong ba dét phd chién luge, Cong thong tin dién t&¥ Bo Tu phap, 01/12/2023,

https://htpldn.moj.gov.vn/Pages/chi-tiet-tin.aspx ?2ItemID=1945&1=Nghiencuutraodoi
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nghén” ¢6 thé mang y nghia cu
thé khac nhau. Vi du, di€ém nghén
trong phat trién kinh t& c6 thé la
chinh sach chua phu hop, ha tang
y&u kém hodc thi€u von dau tu;
di€m nghén trong hé thdng may
tinh c6 thé 1a phan cing 16i thoi,
phdn mém chua i uu hodc dung
lugng xu ly han ché; diém nghén
giao thong thuong la cac khu vuc
dé bi tdc duong do ha tang khong
dédp dng du nhu ciu di lai cda
ngudi dan 6 dé...

Tl céch ti€p can trén, c6 thé
xem diém nghén thé ché la nhiing
han ché, rao can trong hé théng
luat phap, chinh sach hodc co ch&
quan ly khién hoat dong kinh t€&,
chinh tri, xd hoi khong thé phat
trién hodc dién ra mot cach thidu
hi¢u qua. Nhiing d4du hiéu cu thé
cda di€ém nghén thé ch& rat da
dang, vi du nhu: (i) Su chdng
chéo, mau thuln, thi€u dong bod
trong luat phdp va chinh sach
dudc ban hanh béi cac cdp, céc
nganh, gdy kho6 khan trong viéc
thuc thi; (ii) Chinh sach, phap luat
lac hau, khong theo kip thuc t&
phét trién cda xa hoi va cong
nghg¢; (iii) Quy trinh, thd tuc phap
Iy rudm ra, thi€u minh bach, doi
hdéi chi phi tuan thd phap luat 16n
va tao nhiéu co hdi cho tham
nhiing; (iv) Co ché t8 chuc thuc
hién phédp luat yéu kém, phan
cong, phdi hgp thi€u rd rang,
trdch nhiém gidi trinh 1éng 1éo,
thi€u ché tai xd ly vi pham, dan
dén tinh trang chinh sich, phap
luat khong dugc thuc hién day da,
nghiém tic va hiéu qua.

Piém nghén thé ché

G nudc ta hién nay

Hién nay & nudc ta, thé ché
dugc xdc dinh la mot trong ba
diém nghén 16n nhat, bén canh ha
tang va nhan luc®. Dic biet, thé
ch& dugc coi 1a “diém nghén cta

https://vtudien.com/viet-viet/dictionary/nghia-cua-tu-ngh%E1%BA%BDn,
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diém nghén”, tuc 1a yéu td can tré
chinh trong qué trinh phét trién
kinh t& - xd hoi cta dat nudc®.

Nhing bi€u hién cu thé cia
diém nghén thé ché (hodc theo
cach goi khdc la nhing difm
nghén thé ché cy thé) ¢ Viet Nam
bao gdm”: (i) Chat lugng xay dung
phap luat chua dép tng yéu cau
thyc tién. Nhiéu van ban phép
luat chua di vao cudc s6ng. Mot
s0 dao luat mdi ban hanh da phai
sta do6i do khong phu hop véi
thuc t&€. He thong phdp luat con
chdng chéo, thi€u dong bo, gay
khé khan trong viéc thuyc thi va
dan dén lang phi nguén luc; (ii)
Thd tuc hanh chinh van con rudm
ra, phuc tap, thi€u minh bach,
dich vu cong truc tuyén chua
thuan tién, gdy khoé khdn cho
ngudi dan va doanh nghiép. Tinh
trang nay dan dén khong khuyén
khich sang tao, khong gidi phong
dugc stic sdn xudt, tao ra nan
nhiting nhiéu, tiéu cuc, kim ham sy
phét trién cda dat nudc; (iii) T6
chic bd mdy cda Nha nudc néi
rieng, cia he thong chinh tri néi
chung con qua cong kénh, hi¢u
luc, hieu qué hoat dong han ché.
Viéc phan cdp, phan quyén gitia
cac co quan qudn ly nha nudc con
bat cap, chua triet d€ va hop ly,
dan dén tinh trang dun day trach
nhiém va thi€u hiéu quéd trong
quan ly; (iv) Co ché, chinh sach
kinh t€ chua tao moi trudng thuc
sy thuan 1gi d€ thu hit cac ngudn
lyc tit nha dau tu trong va ngoai
nudc, ciing nhu khoi thong ngudn
lyc trong nhan dan. Nhiéu quy
dinh con gay khé khan, can tré
viéc thuc thi, dAn dén that thoat,
lang phi cac ngudn luc.

Trong s6 nhing diém nghén
thé ch€ & nudc ta hién nay, diém
nghén nghiém trong nhat 1a he
thong chinh sach, phap luat chua
déng bo, thi€u minh bach va thuc
thi kém hig¢u quad. Sé di day la
diém nghén nghiém trong nhat vi
chinh séch, phap luat la goc ré cia
nhiéu van dé khac. Mot he thong
chinh sach, phap luat chéng chéo,
mau thudn dan dén thd tuc hanh
chinh rudm ra, gay khé khan cho
doanh nghiép va ngudi dan, tao co
sé cho nan quan liéu, tham nhing
hoanh hanh. Hé thong chinh sach,
phédp luat thi€u minh bach thi
phan cdp, phan quyén gitta trung
uong, dia phuong cling sé gdp rao
can, vi khong c6 co sé phap ly r6
rang d€ thyc hién; can bo, cong
chtic cting khé thuc thi cong viéc
hiéu qud néu chinh sach, phép
luat lien tuc thay d6i, khong thong
nhat. Xét vé mait kinh t&, diém
nghén vé chinh sach, phap luat
khi€n doanh nghiép trong nudc
gdp kho khan trong viéc ti€p can
von, dat dai, ddu tu vi céc quy
dinh phéap ly khong rd rang, thiéu
6n dinh, to d6 lam mat co hoi
kinh doanh. Khong chi vay, moi
truong phép ly thi€u minh bach,
thu tuc kéo dai, tham nhiing pho
bién khién cho nha dau tu trong,
ngoai nudc e ngai, cac hoat dong
kinh doanh c6 thé bi dinh tré vi
vuéng mdc trong thd tuc, phé
duyeét cham tré. Chinh séch, phap
luat nhiéu ké hé con 1a co hoi cho
cac nhom 10i ich loi dung dé ling
doan nha nudc, gay mat long tin
cda nguoi dan va doanh nghiép,
didn dén tinh trang “né tranh”,
lach luat hodc chap nhan “séng
chung” v6i tham nhing, dua hoi

16 dé€ gidi quyét cac thi tuc dau
tu, kinh doanh hoac dich vu hanh
chinh cong. Tém lai, di€ém nghén
vé chinh sach, phap luat khong chi
lam cham sy phat trién cda dat
nudc, ma con tao ra nhiéu he luy
lau dai nhu nan tham nhting, su
xubng cap cua dao duc, liém
chinh trong xa hoi, cling nhu lam
mat niém tin cda doanh nghiép va
ngudi dan vao nha nudc va ch&
do. Chinh vi vay, day 1a van dé
quan trong nhat can giai quyét dé
thdo gd cdc di€ém nghén thé ché
khéc & nudc ta.

Xét chung, cac diém nghén thé
ch& & nuéc ta hign nay do nhiéu
nguyén nhan, cd chd quan va
khach quan, trong dé nhtng
nguyén nhan chinh c6 thé ké 1a°.

Thit nhidt, tu duy quan ly con
cham d6i mdi. Mot s6 co quan,
can bo van theo tu duy quan ly
nha nudc kiu ct, thien vé ménh
lenh, ap dat, ki€m soét, han ché...
thay vi tu duy quén tri nha nuéc
thién vé kién tao, phuc vu... dé
tao diéu kién cho phét trién. Tu
duy “khéng quan dudc thi cdm”
van con ton tai, gdy can trd cac
mo hinh kinh doanh méi va sang
tao, trong khi chua c6 co ch& tha
nghiém chinh sach (sandbox) higu
qud dé ap dung véi cac linh vuc
mdi nhu kinh t€ s6, cong nghe tai
chinh (fintech)...

Thit hai, chinh sach thiéu nhat
quan, hé thong phdp luat thi€u
déng bo, con chdéng chéo, mau
thuan gitta cdc van ban phap luat
(vi du: Luat PAu tu, Luat Dat dai,
Luat Xay dung...) gdy khé khan
cho doanh nghiép va chinh quyén
dia phuong khi trién khai cac hoat
dong sidn xuat, kinh doanh, quan

6Bo Noi vu (chuyén trang Chuyén d6i s6), Diém nghén thé ché va dp luc cdi cdch, https://moha.gov.vn/chuyen-doi-so/nghien-cuu-
trao-doi/diem-nghen-the-che-va-ap-luc-cai-cach-d735-t56467 .html, ngay 25/10/2024; Thanh An, “Diém nghén” ciia “diém nghén”
do ai?, https://www.qdnd.vn/cung-ban-luan/diem-nghen-cua-diem-nghen-do-ai-801406, ngay 03/11/2024.

7 Xem thém Hau Loc - Pham Thanh, Déi mdi tu duy xdy dung phdp ludt - tao dot phd dua ddt nude “cdt cdanh” trong ky nguyén mdi,
https://tuoitrethudo.vn/bai- 1-diem-nghen-the-che-can-benh-kim-ham-su-phat-trien-cua-dat-nuoc-265332.html, ngay 14/11/2024.

8 Xem Téng Bi thu T6 Lam: Thdo g 'diém nghén, niit thdt' cé nguyén nhan tix cdc quy dinh ciia phdp ludt, https://baochinhphu.vn/tong-

bi-thu-to-lam-thao-go-diem-nghen-nut-that-co-nguyen-nhan-tu-cac-quy-dinh-cua-phap-luat-102241107171250925 .htm,

10/02/2025.

ngay

° Xem thém: Nguyén Si Diing, G& nghén thé ché, https://tuoitre.vn/go-nghen-the-che-20241023093325178.htm; Hai Triéu, G&
'nghén' thé ché, bdt dau tiv dau?, https://thanhnien.vn/go-nghen-the-che-bat-dau-tu-dau-185241110221423375.htm, ngay 12/11/2024.
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ly. Nhiéu quy dinh phép luat chua
theo kip thuc tién, dac biét trong
cac linh vuc khoa hoc cong nghe,
kinh t& s0, khdi nghiép d6i mdi
sang tao... Trong khi d6, quy trinh
xay dung, stta d6i luat con cham,
mat nhiéu thoi gian d€ diéu chinh
nhiing b4t cap trong hé thong
phap luat.

Thit ba, thd tuc hanh chinh con
rudm ra, phuc tap, thi€u minh
bach, gay nhiéu kho khan, ton kém
cho doanh nghiép va nguoi dan
trong khi tao co hoi cho nhitng can
b6 bién chat 1gi dung d€ nhing
nhiéu; viec ing dung cong nghe s6
vao cadi cdch hanh chinh con han
ch&, nhiéu dich vu cong truc tuyén
chua thuc su hiéu qua.

Thit ti, co ch& phan cdp, phan
quyén chua r6 rang, chua phan
dinh ro trach nhiém gitta cac cap
chinh quyén, ddn dén tinh trang
dun ddy, né tranh trdch nhiém.
Trong thuc t&, mot s6 dia phuong
mudn chd dong trién khai cac du
an phat trién nhung gip rao can
t0 cap trung uvong, gy cham tré
trong viéc thuc hién va mat co hoi
dau tu tot.

Thit nidm, viec gidm sat va kiém
sodt quyén luc chua hiéu qua, c6
noi qua tap trung quyén luc, c6
noi lai bi dong chd chi dao tur cdp
trén. Ngudén nhan lyc trong hé
thong chinh tri néi chung, bo may
nha nudc noéi riéng qua doéng
nhung trinh do, ndng luc, phdm
chét ciia mot bd phan can bd chua
dép dng yéu cau. Mot s6 can bo,
cong chuc, vién chic thi€u ning
lyc, thi€u tu duy d6i méi, din dén
viéc thuc thi chinh sach kém hiéu
qud. Viéc thyc hién cd ché danh
gia, b6 nhiém can bo ¢6 lic, ¢6 noi
chua chdt ché, nghiém tic, con
tinh trang b6 nhiém dya trén quan
hé hon la nang luc thuc su. Chua
c6 co ché€ hiéu qua dong vién,
khuyén khich can bo dam nghi,
ddm lam, dan dén tam ly lam viéc
cAm chiing, s¢ trach nhiem.

Thit sdu, quan ly va st dung
ngudn lyc kém hiéu qud. Pau tu
cong con lang phi, that thodt,
nhiéu du 4n cham tién do, doi von
nhung khoéng mang lai hiéu qua
kinh t& hodc chi dat hiéu qua thap.
Viéc ti€p can vén cda doanh
nghiép, nhét 1a doanh nghiép nhd
va viia, van con khé khin do hé
thong tin dung chua thuc sy hd trg
khéi nghiép, sang tao. Chinh sach
dét dai, thué, tin dung chua thuc
su tao dong luc phat trién, nhiéu
doanh nghiép gap kho khan trong
md rong san xuat kinh doanh.

Ngoai nhitng nguyén nhan bén
trong ké trén, di€m nghén co ché
con do sy tic dong cia mot sO
yéu t6 bén ngoai. Vi du, canh
tranh toan cdu va hoi nhap kinh
t& qudc t& doi hoi Viet Nam phai
lién tuc cdi cach thé ch& dé phu
hop véi cac cam két quoc t€ nhu
trong cac hié¢p dinh thuong mai tu
do th& hé méi (CPTPP, EVFTA...)
da yéu cAdu. Khong chi vay, cac
yéu t6 bén ngoai nhu dai dich,
bién d6i khi hiu, khing hodng
kinh té... cling danh hudng dén
viéc thuc hién cac chinh sach phat
trién, tao ra nhtng khé khin
(diém nghén) ti dé doi héi Nha
nudc phdi c6 nhiing diéu chinh vé
thé ché.

Giai phap thdo gé diém

nghén thé ché& & nudc ta

hién nay

T nhiing phan tich & hai muc
trén, c¢6 thé thiy diém nghén thé
ché& ¢ Viet Nam hién nay la mot
thudt ng@ c6 tinh khai quat, noi
ham rong, thé hién qua nhiéu dau
hiéu, do nhiéu nguyén nhan khéach
quan, chi quan. Tuy nhién, nguyén
nhan chi yéu 1a do tu duy quan
ly cham d6i mdi, hé thong phap
luat thi€u dong bo, thd tuc hanh
chinh rudm ra, phan cap chua r6
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rang, chat lugng ngudn nhan lyc
chua cao va viéc st dung ngudn
luc chua hiéu qua.

Nhu vay, dé thdo g& diém
nghén thé ché& doi héi c6 mot cach
ti€p can toan dién, déng bo, quyét
liét va lau dai trén nhiéu linh vue,
ti cdi cdch luat phap, ndng cao
ning luc, phdm chdt dao dic cho
dén thic ddy d6i mdi sang tao va
tang cuong tinh minh bach, trach
nhiém gidi trinh trong t6 chuc,
hoat dong cda cdc co quan va doi
ngtl cdn bo, cong chic, vién chiic
trong bo may nha nudc néi riéng
va hé thong chinh tri néi chung.
Duéi day di sau phan tich mot s&
gidi phap quan trong:

Thit nhdt, d6i méi tu duy quan
ly: Trong van dé nay, Nha nudc
can chuyén tur tu duy “quan ly”
ki€u ¢ ma mang ning tinh chat
ap ddt, ménh lénh sang tu duy
“quan tri”® mang tinh ch&t phuc
vy, “ki€n tao phat trién”'. N6i
cach khac, Nha nudc can déng vai
tro hd tro, tao diéu kién cho doanh
nghiép va ngudi dan phat trién,
thay vi chi ki€ém soat, quan ly, dan
dén han ch& cac quyén, co hoi va
ndng lyc phét trién ctia ngudi dan
va doanh nghiép, trong khi tao ra
nhiéu co hdi cho nan quan liéu,
tham nhiing.

Viéc chuyén d6i tu duy tu
quén ly sang quén tri doi hdi tién
hanh nhiéu hoat dong, trong d6 ¢6
mot s6 hoat dong can vu tién lam
ngay, do la: Tang cudng thuc hién
“Chinh phu dién ti”, ti€n t6i xay
dung “Chinh phd s6”, déng thoi
xay dung “xa hoi s6”, “kinh t& s6”
dé day nhanh gidi quyét thud tuc
hanh chinh, gidm thi€u tiép xuc
truc ti€p gitta ngudi dan, doanh
nghiép va can bd, cong chiic hanh
chinh, qua d6 han ch& nhing
nhiéu, ndng cao higu qué quan ly
nha nudc. Thuc hién co ché thid
nghiém chinh sach (regulatory

10 Xem thém: Vii Cong Giao, Van dung cdc nguyén tdc ciia qudn tri nha nidc t6t vao doi méi qudn 1y nha nude & Viet Nam hién
nay, Nxb Chinh tri Qudc gia Su that, Ha Noi, 2022.
1 Xem thém: Trinh Qudc Todn - Vii Cong Giao (chli bién), Nha nuéc kién tao phdt trién - ¥ ludn, thuc tién trén thé gidi va & Viét
Nam, Nxb Ly ludn chinh tri, Ha No6i, 2017.
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sandbox)®? trong céc linh vuc mdi
nhu fintech, Al, kinh t& s6 dé tao
diéu kién cho d6i mdi sang tao,
ddc biet trong cac hoat dong kinh
t€, nghién ctu khoa hoc cong nghe
va gido duc, dao tao.

Thit hai, hoan thién hé thong
phép luat, bdo ddm tinh dong bo,
minh bach va hop ly: Trong van
dé nay, Nha nudc can ra soat, sda
d6i cdc van ban phap luat con
chdng chéo, bat hgp ly, nhat 1a
trong linh vyc dau tu, dat dai, xay
dung, kinh doanh... d€ tranh tinh
trang “luat da luat”. Bén canh do,
can ddy nhanh tién do xay dung
va sda d6i luat theo hudng phu
hgp véi thuc t€, dé hidu, dé thuc
thi, ddng thoi can ting cudng tinh
cong khai, minh bach trong xay
dung chinh sidch, md rong va bdo
ddm tinh hiéu quad, thuc chat cda
co ch€ tham véan y kién tit doanh
nghiép, chuyén gia, ngudi dan
trudc khi ban hanh cac chinh sach
va van ban phap luat mdi.

bi lién vé6i viéc hoan thién heé
thong phéap luat, ciing can chu y
nang cao hiéu quéd thuc thi phép
luat. Biéu nay trudc hét doi héi phai
dao tao, bdi dudng, nang cao ning
luc cho doi ngii can by, dong thoi
can ting cudng cong tac kiém tra,
gidm sat dé kip thdi thao g& nhiing
khé khan va xi ly nghiém nhiing
biéu hién thiu trach nhiém hoac vi
pham trong thuc thi phép luat.

Thit ba, ti€p tuc ddy manh cai
cach thd tuc hanh chinh, cit gidm
diéu kién kinh doanh, xéa bd céc
thd tuc hanh chinh ruom ra, tang
cuong s6 hoa dit lieu, lien thong
gitta cdc c¢d quan nha nudc dé
trdnh tinh trang yéu cau doanh
nghiép, ngudi dan nop lai gidy to
da c6 sdn. Ben canh do, can bai bd
cac gidy phép con va cic diéu kién
kinh doanh khong can thiét dé bao
dadm moi truong kinh doanh thong
thoang; ap dung t6i da hinh thuc

gidi quyét thu tuc hanh chinh truc
tuyén dé€ ti€t kiém thoi gian, chi
phi cia ngusi dan va doanh
nghiép dong thoi d€ han ché
nhiing nhiéu.

Thit tu, ddy manh phan cép,
phan quyén gita trung uong va
dia phuong gén véi trach nhiem
gidi trinh va ki€ém soat quyén luc.
Can phan cdp, phan quyén manh
mé& hon cho chinh quyén dia
phuong, ddc biét trong linh vuc
dau tu, quy hoach, tai chinh dé
chi dong trién khai cac du an.
bong thoi, cdn x4c dinh 16 trach
nhiém gitia cdc cdp quan ly, trdnh
tinh trang dun ddy trdch nhiém
hodc chdéng chéo nhiem vu va
ting cudng kiém tra, gidm sat va
xt ly trach nhiém néu c6 sai
pham, bdo ddm thuc thi chinh
sach minh bach va hiéu qua.

Thit ndm, tinh gon b6 may,
nang cao chat lugng doi ngl can
bo, cong chiic, vién chic. Tinh gon
b6 may Nha nuéc néi riéng, bod
mdy ctia he théng chinh tri néi
chung, 1a mot yéu cau cap thiét
hién nay & nudc ta, nhim nang
cao hiéu qud quan ly, gidm ganh
ndng ngan sich va ddp ung tot
hon nhu cdu cda ngudi dan va
doanh nghiép.

D€ tinh gon bd mdy, can ra
soat, sip x&p lai co cdu t6 chic,
sdp nhdp cac co quan, don vi co
chiic ning tuong déng dé tranh
chéng chéo nhiém vy, gidm sd
luong don vi trung gian, x6a bd
cac co quan, don vi hoat dong kém
hiéu qua hoac khong con phti hop
vGi yéu cdu thyc tién. Bén canh
dé, can tién hanh tinh gidn bién
ché&, nang cao chat lugng doi nga
can by, cong chiic, vién chiic,
thong qua viéc ra soat, danh gi4,
sang loc can b, cong chic theo
nhu cau thyc t€ cdia hoat dong
quan ly va nang luc cda can bo;
cho théi viéc nhiing cén bd yéu
kém, khong dap ung dugc yéu cau

cong viec; gidm dan s6 luong cong
chtic, vién chic khong can thiét,
thay thé bang doi ngt c¢6 ning luc
tot hon. Ngoai ra, cling can
chuyén déi mot s6 dich vu cong
sang mo hinh tu chd tai chinh dé
giam bét su phu thudc vao bién
ché& nha nudc.

bé nang cao chat lugng doi
ngtl can bo, cdng chiic, vién chic,
cAn ra soat hoan thién co ché
tuyén dung, b6 nhiém can bo theo
nang luc thuc sy, thay vi dua vao
quan h¢; khuyén khich tu duy déi
mdi, sdng tao trong b may cong
vu, tao co ché dé can bo ddm lam,
dam chiu trdch nhiém. Bén canh
dé6, can cai thien ché do dai ngod,
thu hdt nhan tai vao lam viéc
trong khu vuc cong, han ché tinh
trang “chdy méau chdt xdm” sang
khu vuc tu nhan.

Bén canh nhiing gidi phap co
ban néu trén, dé thao g& diém
nghén thé ché, ciing can chu y dén
mot s6 van dé khac nhu: nang cao
hiéu qua quan ly kinh t&, dic biet
la quan ly ngan sach, tai nguyeén,
dat dai d€ bdo ddm ngudn lyc dugc
phan bd hop ly; cai cach chinh sach
tai chinh, tin dung dé gitp doanh
nghiép, nhat 1a doanh nghiép nho
va vita, ti€p can von dé dang hon;
thic ddy do6i méi sang tao, chuyén
doi s6 va kinh t& s, hoan thién
chinh sach hé trg doanh nghiep
khdéi nghiép sang tao, tao diéu kién
cho startup phat trién, khuyén
khich dau tu vao nghién ctu va
phat trién (R&D), dic biet trong cac
linh vuc cong nghé cao, tri tu¢ nhan
tao, blockchain; chti dong hoi nhap,
¢6 chién lugc thich ting véi nhing
dién biét bat dinh trong moi trudong
chinh tri, thuong mai quéc t&, tan
dung co hoi tu cac hiép dinh
thuong mai quoc t&, md rong hop
tac qudc t& vé khoa hoc, cong nghe,
gidao duc, hoc héi mo hinh cai cach
thé ché tir cdc nudc tién tién.

12 Xem Cuc Thong tin - Khoa hoc va Cong nghé qudc gia, Co ché thit nghi¢m (regulatory sandbox): tic Iy thuyét dén thicc tién dp
dung trén thé gidi, https://vista.gov.vn/vn-uploads/chien-luoc-phat-trien/2021_07/btld-so-7-2021.pdf; Nguyé&n Si Diing, Quy ché’
thit nghiém Sandbox, https://nhandan.vn/quy-che-thu-nghiem-sandbox-post754064.html, ngay 23/5/2023.
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Két luan

Thé ché 1a mot khai niém rong,
phtic tap, gdn vdi tat ca cac linh vuc
chinh tri, kinh t&, xa hoi, van héa &
mot qubc gia. Vi vay, mot khi thé
ché bi “nghén” sé kéo theo su tri
tré, kém phat trién trén moi linh
viic cia d4t nuGc, ma thdy rd nhat
la trong linh vuc kinh t&, xa hoi.

Cing bdi tinh chat rong 16n, da
dién cda né, cadi cach thé ché& can
thuc hién déng bo cac gidi phép,
két hgp gitta cai cach chinh sach,
phép luat, tinh gon b6 mdy, nang
cao chdt lugng ngudn nhan lyc va
tdn dung nhing thanh qud cda
khoa hoc, cong nghé, ddc biét la
cong nghe so.

Cai cach thé ché& 1a nhiém vu
khé khan nhung cap béach hién

Tai liéu tham khao
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nay & nudc ta. D& thuc hién thanh
cong nhiém vu nay, can su quyét
tam, chung stc cda cd he thong
chinh tri, doanh nghiép, t6 chuc xa
hoi va nguoi dan. V6i quyét tam
chinh tri cao nhu hién nay, tin
rang cdc di€m nghén thé ché &
nudc ta sé dan dugc thdo g& va
dat nudce ta sé c6 co hoi phat trién
bt phda manh mé va bén ving
trong thaoi gian t&i Ml
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MOS1 QUAN HE GIUA LY LUAN VA THUC TIEN
CUA QUYEN TIEP CAN THONG TIN
TRONG PHONG CHONG THAM NHUNG HIEN NAY

LE HUNG'
TO PINH HIEU"

Tom tit: Quyén tiép cin thong tin dong vai tro quan trong trong cong tdc phong chong tham nhiing, giip
tang cuong tinh minh bach va trich nhigm gidi trinh cila cdc co quan nha nude. Viéc cung cdp thong tin cong khai
cho phép ngudi din gidm sit hoat dong ciia chinh quyén va phdt hién cic hanh vi tham nhiing. Mdc dit Lu@t Tiép
cdn Thong tin ndm 2016 di tgo ra co sé phdp 1y cho quyén nay, nhung viéc thuc thi vdn gdp nhiéu thich thiic. Bai
viét phan tich méi quan hé giiia quyén tiép cdn thong tin va higu qud phong chéng tham nhiing, thuc trang phong
chéng tham nhiing tai Viét Nam thong qua viéc thuc hién quyén tiép cdn thong tin theo Ludt Tiép cin thong tin
hién hanh. Qua dé kién nghi mot s gidi phdp ndng cao hiéu qud thic hién quyén tiép cdn thong tin nhim ning
cao hi¢u qud cong tic phong chong tham nhiing.

Tir khéa: Quyén tiép cidn thong tin, phong chong tham nhiing, Lugt Tiép cin thong tin.

Abstract: The right to access information plays an important role in anti-corruption, helping to enhance trans-
parency and accountability of state agencies. Providing public information allows citizens to monitor government
activities and detect corrupt practices. Although the Law on Access to Information 2016 created a legal basis for
this right, but the enforcement remains challenging. The article analyzes the relationship between the right to access
information and the effectiveness of anti-corruption, the current situation of anti-corruption in Vietnam through the
implementation of the right to access information according to the current Law on Access to Information. Thereby,
propose a number of solutions to improve the effectiveness of implementing the right to access information to improve
the effectiveness of anti-corruption work.

Keywords: Right to access information, anti-corruption, Law on Access to Information.

Pat van dé

Quyén ti€p can thong tin déng
vai tro vo cting quan trong trong
viéec phong, chong tham nhing
(PCTN). Khi ngudi dan ¢é quyén
ti€p can thong tin, ho c6 thé giam
sat va ki€ém tra hoat dong ctia céc
co quan nha nudc, tir dé phat hiéen
va ngan chdn cdc hanh vi tham
nhting. Minh bach théng tin gitp
tdng cudng trach nhiém giai trinh
clia cdc quan chidc va co quan
cong quyén, budc ho phai hoat
dong mot cach cong khai va minh
bach hon. Piéu nay khong chi
gitup gidm thi€u cac hanh vi tham
nhiing ma con tao niém tin cho
ngudi dan vao he thong chinh tri
va he thong luat phap. Hon nda,
quyén tiép can thong tin con thiic

Hinh minh hoa.

“Hoc vién Chinh tri khu vyce L.
*Tda 4n nhan dan tinh Bic Kan.
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ddy sy tham gia ctia cong dong va
cac t8 chuc xa hoi trong cong tac
PCTN, tao ra mot moi trudng xa
hoi lanh manh va cong bang hon.
Chinh vi vay, viéc bdo ddm quyén
ti€p can thong tin la mot trong
nhiing bién phap hieu qua nhat dé
PCTN va xdy dung mot xa hoi
minh bach, cong bang.

bé nang cao hieu qud PCTN,
can cai thien vigc thuc thi luat, ting
cudng gido duc va tuyén truyen vé
quyén ti€p can thong tin cho nguoi
dan, cting nhu thic ddy su phdi
hgp gitia cac co quan nha nudc va
t6 chtic xa hoi. Céac bien phap nay
khong chi giup gidm thi€u tham
nhiing ma con tao ra mot xa hoi
minh bach, cong béng hon.

M&i quan hé giiia quyén

ti€p can théng tin va

hiéu qua phong

chéng tham nhiing

Quyén ti€p can thong tin va
hiéu qud PCTN ¢6 méi quan hé
mat thiét va tuong hé 1an nhau.
Quyén ti€p can thong tin dong vai
tro quan trong trong viéc nang cao
hi¢u qua PCTN. Khi ngu¢i dan ¢6
quyén ti€p can thong tin, ho c6 thé
giam sat hoat dong cda cac co
quan nha nudc, tt d6 phat hién va
ngidn chdn cdc hanh vi tham
nhiing. Luat Ti€p can Thong tin
nam 2016 cda Viét Nam da tao ra
co s§ phéap ly d€ bdo ddm quyén
nay, gidp tang cudng tinh minh
bach va trach nhiém gidi trinh cda
cac cd quan nha nudc'. Tuy nhién,
viéc thyc thi Luat nay van con gap
nhiéu thich thdc, nhu sy thiéu
minh bach trong viéc cung cdp
thong tin va su han ché trong viéc
ti€p can cac thong tin nhay cadm?.
P& nang cao hiéu qua PCTN, can
c6 cdc bién phdp cdi thién viéc
thuic thi cdc quy dinh phap luat vé

quyeén ti€p can thong tin, bdo ddm
moi ngudi dan déu co thé ti€p can
thong tin mot cach dé dang va
day dd®. M6i quan hé gidta quyén
ti€p can thong tin va hiéu qua
PCTN dugc thé hién dudi cac goc
do sau:

Tang cuong tinh minh bach. Khi
ngudi dan va cic t6 chiic c6 quyen
ti€p can thong tin, ho c6 thé giam
sat hoat dong cda cac cd quan nha
nudc modt cach hidu qua hon. Biéu
nay gitup phat hién va ngan chin
cac hanh vi tham nhting ngay tu
giai doan dau, trudc khi chung tré
nén nghiém trong.

Ning cao trich nhiém gidi trinh.
Quyén ti€p can thong tin budc cac
cd quan nha nudc phdi cong khai
cac quyét dinh va hoat dong ctia
minh. Piéu nay tao ra ép luc dé
cdc cd quan nay hoat dong mot
cach minh bach va c6 trach nhiém
hon, tor d6 giam thiéu co hoi cho
tham nhting phat sinh.

Tang cuong su tham gia ciia ngudi
din. Khi nguoi dan c6 quyén tiép
can thong tin, ho c6 thé tham gia
vao qué trinh ra quyét dinh va
gidm sat viéc thuc thi cac chinh
sach cong. Su' tham gia nay khong
chi giip phdat hién cac hanh vi
tham nhiing ma con tao ra mot
moi trudng ma trong dé tham
nhting khé c6 thé ton tai.

Cdi thién hiéu qud cong tic phong
chéng tham nhiing. Viéc ti€p can
thong tin gidp cdc co quan chic
ning c6 théem da liéu va bang
ching dé€ diéu tra va xu ly cac vu
vigc tham nhiing. Diéu nay lam
tang hiéu qua cta cong tac PCTN,
déng thdi tao ra sy ran de ddi voi
nhiing ai cé y dinh tham nhting.

Tém lai, quyén ti€p can thong
tin dong vai tro quan trong trong
viéc PCTN. Viéc bdo dam quyén
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nay khong chi gidp tang cudng
tinh minh bach va trdch nhiém
giai trinh cda cdc co quan nha
nudc ma con tao diéu kién cho
ngudi dan tham gia vao qua trinh
giam sat va phat hién tham
nhiing, tor d6 gép phan xay dung
mot xd hoi cong bang va minh
bach hon.

Thuc trang phong chéng
tham nhing tai Viét Nam
théng qua viéc thuc hién
quyén tiép can théng tin
Quyén ti€p can thong tin la
moét trong nhiing quyén co ban
cda con ngudi, dugc ghi nhan
trong nhiéu vdn ban phép luat
qudc t& va qudc gia. Tai Viet Nam,
quyén nay da dugc cu thé hoa qua
Luat Ti€p can thong tin ndm 2016,
cé hiéu luc to ngay 01/7/2018,
danh d4du mot budc tién quan
trong trong viéc bdo ddm quyén
ti€p can thong tin cida cong dan.
Theo Luat Ti€p can Thong tin nam
2016, quyén nay cho phép ngudi
dan giam sat hoat dong cda cac co
quan nha nudc, ttr dé phat hién va
ngdn chdn cdc hanh vi tham
nhiing*. Nghién cttu cia Nguyén
Minh Thuyét va Vi Cong Giao
(2016) chi ra ring, viéc thyc thi
quyén ti€p can thong tin gitp ting
cuong tinh minh bach va trach
nhiém gidi trinh cta cic co quan
nha nudc’®. Tuy nhién, viéc thuc thi
Luat nay van con gdp nhiéu thach
thitc, nhu sy thi€u minh bach
trong viéc cung cap thong tin va
su han ché trong viéc ti€p can cac
thong tin ¢6 tinh ch&t nhay cdm®.
D& nang cao hiéu qua PCTN, can
cé cdc bién phdp cdi thién viéc
thuc thi Luat, bAo ddm moi ngudi
dan déu c6 thé ti€p can thong tin
mot cach dé dang va day du.

!https://cepew.org.vn/publications/bao-cao-danh-gia-viec-thuc-thi-luat-tiep-can-thong-tin-lan-thu-hai/
2https://dspace.ctu.edu.vn/jspui/handle/123456789/16110
3 https://danchuphapluat.vn/nguyen-tac-bao-dam-quyen-tiep-can-thong-tin-theo-tinh-than-cua-luat-tiep-can-thong-tin-nam-2016

* https:/luatminhkhue.vn/tiep-can-thong-tin-la-gi-quyen-va-nghia-vu-cua-cong-dan-trong-viec-tiep-can-thong-tin.aspx.

3 https://lic.haui.edu.vn/vn/gioi-thieu-sach-moi/quyen-tiep-can-thong-tin-ly-luan-va-thuc-tien/78454.

¢ https://noichinh.vn/nghien-cuu-trao-doi/202202/thach-thuc-va-giai-phap-phong-chong-tham-nhung-tieu-cuc-o-nuoc-ta-hien-nay-310641/.




TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

NGHIEN CUU - TRAO DPOI

SO 3 (131)@ THANG 3-2025

Mot trong nhiing vdn dé néi
bat la quy trinh cung cap thong tin
con phuc tap va phién ha. Nhiéu
o quan, t8 chic chua ¢6 quy dinh
rd rang vé trinh ty, thd tuc cung
cap thong tin, din dén tinh trang
gay khé khdn cho nguoi dan khi
yéu cau thong tin’. Bén canh do,
nhan thic clia ngudi dan vé quyén
tiép can thong tin con han ché.
Nhiéu ngudi chua biét cach thic
yéu cau thong tin hodc khong biét
minh ¢6 quyén yéu ciu thong tin
tr cdc co quan nha nudc®.

Ngoai ra, viéc bao mat thong
tin va quyén riéng tu cing 1la mot
thach thic 16n. Mot s6 co quan, t6
chtic con e ngai viéc cung cdp
thong tin ¢6 thé 4nh hudng dén an
ninh, trat ty xa hoi hodc quyén
riéng tu cda ca nhan’. Piéu nay
din dén viéc han ché cung cdp
thong tin hodc cung cdp thong tin
khong day du.

Dé€ cii thién tinh hinh, cAn cé
nhiing gidi phap déng bo nhu
nang cao nhan thic cia nguoi dan
vé quyén ti€p can thong tin, don
gidn hoa quy trinh cung cap thong
tin, tdng cudng giam sat, kiém tra
viéc thyc thi quyén ti&p can thong
tin. Pong thoi, can c6 sy phéi hop
chdt ché gitta cdc co quan nha
nudc va cac td chiic xa hoi dé bao
ddm quyén tiép can thong tin
dugc thuc hién mot cach hiéu qua
va minh bach.

Cac trudng hgp dién hinh

vé viéc sii dung quyén tiép

can thong tin dé phat hién

tham nhiing

Quyén ti€p can thong tin da
dugc st dung hiéu qud trong
nhiéu truong hop dé phat hién va
ngan chan tham nhiing. Duéi day
la mot s6 vi du dién hinh:

Vu viéc tai Bo Giao thong vdn tdi.
Mot nhéom nha bao da st dung
quyén tiép can thong tin dé yéu
cau cac tai liéu lién quan dén cac
du an xay dung cdu dudng. Qua
viéc phan tich cac tai liegu nay, ho
phat hién ra nhiéu b4t thudng
trong viéc ddu thdu va chi tiéu
cong, dan dén viéc diéu tra va xi
1y cac quan chtc lién quan®.

Vu viéc tai mot tinh mién Trung.
Ngudi dan tai mot tinh mién Trung
da st dung quyén ti€p can thong
tin d€ yéu cau cac bao cdo tai chinh
cia mot du 4n xay dung truong
hoc. K&t qua 1a ho phét hién ra
ring sO tién chi tidu thuc t&€ thap
hon nhiéu so véi s6 tién dugc bao
cdo, dan dén viéc diéu tra va xui ly
cac quan chdc tham nhing!’

Vu viéc tai mot doanh nghiép nha
nudc. Mot t6 chic phi chinh phu
da st dung quyén ti&p can thong
tin dé€ yéu cau cic bdo cdo tai
chinh va hgp dong ctiia mot doanh
nghiép nha nudc. Qua viéc phan
tich céc tai li¢u nay, ho phat hién
ra rdng c6 nhiéu hgp dong gid
mao va chi tiéu khong minh bach,
dan dén viéc diéu tra va xd ly cac
quan chtic lién quan.

Nhting truong hop trén cho
thdy quyén ti€p can thong tin la
mot cong cu manh mé trong viéc
phat hién va ngdn chin tham
nhiing. Viéc st dung quyén nay
khong chi gitip tang cuong tinh
minh bach va trdch nhiém gidi
trinh cda cac co quan nha nudc ma
con tao diéu kién cho ngudi dan
tham gia vao qua trinh giam sat
va phat hién tham nhting.

Nhiing khoang tréng

nghién ctu can dugc

lap day

Méc dit da ¢6 nhiéu nghién ciu
vé quyén ti€p can thong tin va

PCTN, van con mot s6 khoang
tréng can duoc 1ap day dé nang cao
hiéu qua cda cac bién phap nay.

Thit nhdt, danh gid hiéu qud thic
thi lugt. Can c6 thém nghién ctu
dénh gia chi ti€t vé hi¢u qua thuc
thi Luat Ti€p can Thong tin nam
2016, ddc biet 1a cdc yéu té can
tré viéc thuc thi va cach khic
phuc ching.

Thit hai, so sdnh qudc té. Nghién
cttu so sanh gitta Viet Nam va céc
qudc gia khac vé quyén tiép can
thong tin va hieu qua PCTN ¢6 thé
cung cdp nhtng bai hoc kinh
nghiém quy bau.

Thit ba, vai tro cia cong nghé.
Cén nghién ctu sau hon vé vai tro
cda cong nghe thong tin va truyén
thong trong viéc nang cao quyén
ti€p can thong tin va PCTN, bao
gdm viéc st dung cic nén ting
truc tuyén va da lieu md.

Thir tu, tic dong xd hoi. Nghién
cltu vé tac dong xa hoi cda quyen
ti€p can thong tin, bao gdm viéc
nang cao nhan thdc va sy tham gia
ctia nguoi dan trong cong tac PCTN.

Thit nam, dao tgo va ndng cao
ning lic. Can c6 thém nghién ciu
vé cac chuong trinh dao tao va
nang cao nang luc cho can b nha
nuGe va ngudi dan vé quyen tiép
can thong tin va PCTN. Lap day
nhiing khodng trong nay sé gitp
hoan thién cd ché phéap ly va thuc
tién, t0 d6 nang cao hiéu qud
PCTN & Viet Nam.

Mot sé giai phap

nang cao hiéu qua

thuc hién quyén ti€p can

théng tin nham nang cao

hiéu qua céng tac PCTN

Tdang cuong cong tdc tuyén
truyén, gido duc

Giai phap dau tien d€ nang cao
hiéu qué thyc hién quyén ti€p can

" https://vh2.com.vn/thuc-trang-quyen-tiep-can-thong-tin-o-viet-nam-hien-nay-1665359498.
8 https://vh2.com.vn/thuc-trang-quyen-tiep-can-thong-tin-o-viet-nam-hien-nay-1665359498.
9 https://vh2.com.vn/thuc-trang-quyen-tiep-can-thong-tin-o-viet-nam-hien-nay-1665359498.
10 https://lawkey.vn/quyen-tiep-can-thong-tin-cua-cong-dan/.

T https://luatminhkhue.vn/tiep-can-thong-tin-la-gi-quyen-va-nghia-vu-cua-cong-dan-trong-viec-tiep-can-thong-tin.aspx.
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thong tin nham PCTN la ting
cudng cong tac tuyén truyén va
gido duc. Trudc hét, can t6 chuc
cac chuong trinh tuyén truyén,
gido duc dé€ nang cao nhan thic
cla ngudi dan vé quyén ti€p can
thong tin va tdm quan trong cda
né trong viec PCTN. Céac co quan
nha nudc cAn xéac dinh r6 vai tro,
muc dich va y nghia cta viéc thuc
thi quyén nay, to dé giup ngudi
dan hiéu rd quyén va nghia vu cia
minh. Pong thoi, viec phé bién cac
quy dinh phép luat lién quan dén
quyén ti€p can thong tin cting can
dugc ddy manh, giip ngudi dan
ndm ving cdc quy dinh va biét
cach thyc hign quyén cda minh
mot cach higu qua. Nhiing nd luc
nay khong chi gitp nang cao nhan
thic cong dong ma con tao nén
tang viing chic cho viéc thuc hién
quyén tiép can thong tin, gép phan
quan trong trong cong cudéc PCTN.

Hoan thién khung phdp ly vé
quyén tiép can thong tin

Gidi phap thd hai d€ nang cao
hieu qua thuc hién quyén ti€p can
thong tin nhdm PCTN 1a hoan thien
khung phép ly. Trudc hét, can ti€p
tuc stia d6i va bd sung cac quy dinh
phép luat lien quan dén quyén tiép
can thong tin, bdo ddm tinh minh
bach va dé ti€p can cho nguoi dan.
Viéc nay bao gém viéc ban hanh
cac van ban hudng dan chi tiét ve
quy trinh va thu tuc tiép can thong
tin, gitip ngudi dan dé dang thuc
hién quyén cda minh. Mot khung
phép 1y rd rang va chi tiét khong
chi tao diéu kién thuan lgi cho viéc
ti€p can thong tin ma con gitp ting
cuong trach nhiém ctda cac cd quan
nha nudc trong viéc cung cap thong
tin. Diéu nay sé gép phin quan
trong trong viéc PCTN, khi moi
hanh vi va quyét dinh cda cac co
quan nha nudc déu dugc giam sat
chit ché bdi cong dong.

Ting cuong ndng luc cia cdc co
quan nha nudc

Giai phap thu ba vé quyén tiép
can thong tin tap trung vao viéc
nang cao chit lugng va hiéu qua
cda cac phuong thic truyén thong
va gido duc phéap luat. Piéu nay
bao gdm viéc stt dung cac phuong
tien truyén thong dai chiing, tai
ligu tuyén truyén va cac cudc thi
tim hi€u phép luat dé phd bién
rong rdi cic quy dinh vé quyén
ti€p can thong tin. Bén canh do,
can khuyén khich su tham gia cda
cong ddng thong qua cac hoat
dong giao luu van héa, van nghé
va tu van phap ly. Muc tiéu cda
giai phdp nay la bao ddm moi
cong dan déu hiu ré quyén va
nghia vu cda minh trong viéc ti€p
can thong tin, tit d6 nang cao tinh
minh bach va trach nhiém giai
trinh cda cdc co quan nha nudc'2
Viéc thuc hién gidi phap nay doi
héi su phoi hop chit ché gitta cac
cd quan chic ndng va su tham gia
tich cuc cia ngudi dan, nhdm tao
ra mot moi truong phap ly cong
bang va hiéu qua.

Khuyén khich sy tham gia ciia
cong dong

P& khuyén khich sy tham gia
cda cdng dong, can xay dung cac
co ch&€ va chinh sich nhim tao
diéu kién thuan 1gi cho nguoi dan
tham gia vao qué trinh ra quyét
dinh va giam sat cac hoat dong
cda co quan nha nudc. Trudc hét,
can t6 chuc cac budi hop cong
khai, hoi thdo va dién dan dé
ngudi dan c6 thé truc ti€p dong
gop v kién va phan héi vé cc van
dé quan trong. Bong thai, viec si
dung cic cong cu truc tuyén nhu
khdo sat, trang web va mang xa
hoi ciing gitip mé rong pham vi
ti€p can va thu thap y kién tu
cong dong modt cach hieu qua. Ben
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canh d6, can ting cudng minh
bach thong tin bang cdch cong
khai cac bao cdo, k& hoach va két
qud thuc hién cdc du an, chinh
sdch d€ nguoi dan c6 thé dé dang
theo d6i va danh gia. Viéc dao tao
va nang cao nang luc cho céc
thanh vién cong ddéng clng rat
quan trong, gitip ho hidu 6 quyén
va trach nhiém cda minh trong
viéc tham gia vao cac hoat dong
chung. Cudi cung, can xay dung
moi quan hé hgp tac chit ché gita
céc co quan nha nudc, t6 chic xa
hoi va cong dong dé bido ddm
rdng cdc quyét dinh dugc dua ra
phdn 4nh ding nhu cau va
nguyén vong cua ngudi dan.
Nhting bién phdp nay khong chi
gitp ting cudng su tham gia cia
cong déng ma con gép phan xay
dung mot xa hoi dan chid, minh
bach va cong bang hon.

Tdng cuong ing dung cong nghé
thong tin

bé€ ting cudng ting dung cong
nghé théong tin trong viéc thuc
hién quyeén ti&p can thong tin, can
phét trién cic cdng thong tin dién
td cda co quan nha nudc nham
cung cdp thong tin mot céch
nhanh chéng va thuan tién cho
nguoi dan. Viéc xdy dung céc
cong thong tin nay khong chi gidp
nguoi dan dé dang ti€p can thong
tin ma con nang cao tinh minh
bach va hi¢u qud trong hoat dong
cda cdc c¢o quan nha nudc. Bén
canh d6, can ddy manh viéc s&
héa céc tai lieu, di lieu d€ nguoi
dan c6 thé dé dang tra cdu va st
dung thong tin khi can thiét. S
héa du lieu khong chi giup tiét
kiém thoi gian va chi phi ma con
gidm thi€u cdc thu tuc hanh chinh
phtc tap, tao diéu kién thuan loi
cho ngudi dan trong viéc tiép can

12 https://pbgdpl.moj.gov.vn/qt/tintuc/Pages/trao-doi-kinh-nghiem.aspx; https://pbgdpl.haiphong.gov.vn/Nghien-cuu-trao-doi/Cac-

giai-phap-nang-cao-hieu-luc-hieu-qua-thuc-hien-quyen-tiep-can-thong-tin-cua-cong-dan-56178.html.
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thong tin. Viéc ting dung cong
ngh¢ thong tin moét cach hiéu qua
sé gbp phan quan trong vao viéc
nang cao chat lugng dich vu cong
va xay dung mot chinh phu dién
td hién dai, minh bach va than
thién v6i nguoi dan.

Tdng cuong thyc hién cong tdc
kiém tra va gidm sdt

bé ting cudng cong tac kiém
tra, giam sat viéc thuc hién quyén
ti€p can thong tin, cAn thanh lap
cac cd quan doc lap chuyén trach
nhiém vy nay. Cac cd quan nay sé
thuc hién kiém tra dinh ky va dot
xudt tai cdc cd quan nha nudc
nhdm bdo ddm tuan thi cic quy
dinh vé cung cdp thong tin. Viéc
ki€m tra cAn dudc thuc hién mot
cach minh bach, cong khai va cé
sy tham gia cta cac t6 chic xa hoi
dé bdo ddm tinh khach quan.
DBong thoi, cAn xay dung co ché& xd
ly nghiém minh d6i véi cac trudng
hop vi pham, ttr d6 nang cao trach
nhiém va y thtic cia cac co quan
nha nudc trong viéc cung cdp
thong tin cho nguoi dan.

Hop tdc qudc té va hoc hdi
kinh nghiém

bé nang cao hi¢u qua thuc
hién quyén ti€p can thong tin, viéc

hgp tdc qudc t€ va hoc héi kinh
nghiém tu cac qubc gia khac 1a vo
cing quan trong. Trudc hét, can
nghién cdu va ap dung cac mod
hinh tién tién vé ti€p can thong tin
ti cadc qudc gia c6 he thong phéap
luat phat trién. Qua do, khong chi
giip cdi thién khung phap ly
trong nudéc ma con mang lai
nhiing phuong phap va cong nghe
mdi, nang cao hiéu qua qudn ly va
cung cdp thong tin. Bén canh do,
can tang cudng hop tac véi cac t6
chitc qudc t&, tham gia cdc hoi
nghi, hoi thado va chuong trinh dao
tao d€ cap nhat kién thuc va ky
ndng mdi. Viéc nay giup cac can
b, cong chic nang cao nang luc
chuyén mon va hi€u biét sdu rong
vé céc tiéu chudn quéc t&. Bong
thoi, viéc thiét lap cdc moi quan
he ddi tac v6i cac quoc gia va to
chitc quéc t&€ ciing tao diéu kién
thuan lgi cho viéc trao d6i thong
tin, kinh nghiém va hé trg ky
thuat. Nhiing bién phap nay
khong chi gitip nadng cao chat
lugng dich vu cong ma con goép
phan xay dung mot hé thong
phép luat vé ti€p can thong tin
minh bach, hiéu qua va phu hgp
v6i xu th& phat trién toan cau.

Tai liéu tham khdo

Két luan

MG6i quan hé gitta 1y luan va
thuc tién cta quyén ti€p can thong
tin déng vai trd quan trong trong
cong tdc PCTN hién nay. Ly luan
cung cdp nén tdng tri thuc va
phuong phép luan dé hiéu r6 ban
chat va tdm quan trong cda quyén
ti€p can thong tin, tit d6 xay dung
cac chinh sach va quy dinh phap
luat pht hgp. Thuc tién la moi
truong kiém nghiém va diéu chinh
ly luan, gidp phat hién nhing han
ch& va bat cap trong qud trinh
thuc hién, tor d6 dé xuat cac gidi
phép céi thién. Su két hop chat
ché gitta ly luan va thuc tién
khong chi nang cao hiéu qud cda
cong tdc PCTN ma cdn gép phan
xday dung mot xa hoi minh bach,
cong bang va dan chi. Viéc bdo
ddm quyén ti&p can thong tin cho
moi cong dan 1a yéu td then chét
dé ting cudng trach nhiém giai
trinh cda cac co quan nha nudc,
gidm thifu cdc hanh vi tham
nhiing va thic ddy sy phét trién

bén viing ctia dat nudc Wl
L.H-T.D.H

1. https:/ /cepew.org.vn/publications /bao-cao-danh-gia-viec-thuc-thi-luat-tiep-can-thong-tin-lan-thu-hai/.
2. https:/ /dspace.ctu.edu.vn/jspui/handle /123456789 /16110.
3. https:/ /danchuphapluat.vn/nguyen-tac-bao-dam-quyen-tiep-can-thong-tin-theo-tinh-than-cua-luat-tiep-can-thong-

tin-nam-2016.

4 https:/ /luatminhkhue.vn/tiep-can-thong-tin-la-gi-quyen-va-nghia-vu-cua-cong-dan-trong-viec-tiep-can-thong-tin.aspx.
5. https:/ /lic.haui.edu.vn/vn/gioi-thieu-sach-moi/ quyen-tiep-can-thong-tin-ly-luan-va-thuc-tien / 78454.
6. https:/ /noichinh.vn/nghien-cuu-trao-doi/202202 / thach-thuc-va-giai-phap-phong-chong-tham-nhung-tieu-cuc-o-nuoc-

ta-hien-nay-310641/.

7. https:/ /vh2.com.vn/thuc-trang-quyen-tiep-can-thong-tin-o-viet-nam-hien-nay-1665359498.
8. https:/ /lawkey.vn/quyen-tiep-can-thong-tin-cua-cong-dan/.
9. https:/ /luatminhkhue.vn/tiep-can-thong-tin-la-gi-quyen-va-nghia-vu-cua-cong-dan-trong-viec-tiep-can-thong-tin.aspx.
10.https:/ /pbgdpl.moj.gov.vn/qt/tintuc/Pages/ trao-doi-kinh-nghiem.aspx.
11. https:/ /pbgdpl.haiphong.gov.vn/Nghien-cuu-trao-doi/Cac-giai-phap-nang-cao-hieu-luc-hieu-qua-thuc-hien-quyen-
tiep-can-thong-tin-cua-cong-dan-56178.html.
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HOAN THIEN PHAP LUAT
VE DAU GIA QUYEN KHAI THAC KHOANG SAN

NGUYEN QUOC TUAN®

Tém tdt: Bai viét phdn tich, lam rd mot s bat cdp, han ché cila cdc quy dinh phdp lugt vé diu gid quyén khai
théc khodng sdn nhu quy dinh vé tién dit trudc, vé xét chon hé so dé nghi tham gia phién diu gid quyén khai thic
khodng sin, diéu ki¢n chil thé tham gia phién ddu gid quyén khai thic khodng sin, tit d6 dun ra cic kién nghi
nhdm hoan thién phdp lugt vé vin dé nghién ciu.

Tir khéa: Ddu gid, khodng sdn, quyén khai thic khodng sdn.

Abstract: The article analyzes and clarifies some shortcomings and limitations of the law on auction of mineral
exploitation rights such as regulations on deposit, selecting proposal documents to participate in the auction of min-
eral exploitation rights, conditions for the subject participating in the auction of mineral exploitation rights, thereby
proposing recommendations to improve the law on research issues.

Keywords: Auction, minerals, mineral exploitation rights.

Pat van dé

Khoang san la tai nguyén thién
nhién c¢6 vai tro quan trong trong
phét trién kinh t&€ - xa hoi va bao
ddm an ninh ndng lugng qudc gia.
Viéc khai thac khoang san hop ly,
hiéu qué khong chi gitdp tan dung
ngudn tai nguyén mot cdch bén
viing ma con tao ngudn thu I6n
cho ngan sach Nha nudgc. Bau gia
quyén khai thac khodng sdn la
mot trong nhiing phuong phap
quan trong nhim bdo ddm s
dung c6 hiéu quéd va cong bang
cac tai nguyén khoang sian, mot
loai tai nguyén khong tai tao, c6
gidi han va 1a cong cu hiéu quéa dé
phan bé tai nguyén mot cach toi
uvu'. Tuy nhién, quy dinh phap
luat vé ddu gid quyén khai thac
khodng sdn van ton tai nhiéu bat
cap, han ché, bai viét nghién cuu,
phan tich, danh gid nhiing di€ém
chua hgp ly trong khung phap ly
hién hanh, tir d6 dé xuat cac giai
phap hoan thién phap luat ddu gia
quyén khai thac khodng san, bao
ddm hai hoa lgi ich gita Nha
nudc, doanh nghiép va cong dong.

* S& Tu phép, tinh Ha Tinh.

Mot budi diu gid quyén khai thic khodng sin tai Hdi Duong.

Mot sd bat cap, han ché clia

phap luat vé dau gia quyén

khai thac khoang san

Quy dinh vé tién ddt trudc

Tién dat trude 1a khodn tién ma
t6 chuic, cd nhan tham gia ddu gia
quyén khai thac khodng san phdi
ndp trude khi tham gia phién dau

Anh M.H

gia dugc tinh bang dong Vieét
Nam? Trong ddu gid, tién dat
trude c6 hai vai tro: (i) 1a diéu kién
xac nhan tu cach cia nguodi tham
gia ddu gia, (ii) bdo ddm nguoi
tham gia ddu gia sau khi trd thanh
ngudi tring dau gid sé thuc hién
thanh todn tién mua tai sdn theo
hgp dong hodc theo quy dinh cta

! Diép Anh, Ddu gid quyén khai thic khodng sin dia chat: Cong cu hi¢u qud dé phan bé tai nguyén mét cdch t6i uu, https://tain-
guyenvamoitruong.vn/dau-gia-quyen-khai-thac-khoang-san-dia-chat-cong-cu-hieu-qua-de-phan-bo-tai-nguyen-mot-cach-toi-uu-
cid115874.html, ngay 10/01/2025.

2 Khoan 1 Piéu 5 Nghi dinh s8 03/VBHN-BTNMT, quy dinh vé d&u gid quyén khai thic khodng san, ngay 30/01/2024.
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phép luat’. Muec tién dit trude do
co quan t6 chic ddu gid quy dinh,
nhung phdi bdo ddm tuan thad
muc t6i thi€u theo quy dinh cda
phap luat vé ddu gia quyén khai
thac khoang sdn. Theo quy dinh
tai khodn 1 Piéu 5 Nghi dinh s&
03/VBHN-BINMT quy dinh vé
ddu gid quyén khai thdc khodng
san (Nghi dinh s6 03/VBHN-
BTNMT) thi tién dat trude do hoi
déng dau gid quyén khai théc
khoang san quyét dinh theo dua
trén co sG sau: a) Doi véi trudng
hop ddu gia quyén khai théc
khodng sdn ¢ khu vuc da c6 két
qué thdm do khoadng san, tién dat
trudc bang 1% dén 15% gia khdi
diém; b) B6i véi truong hop dau
gid quyén khai thac khoang san &
khu vyc chua thim do khoédng
san, tién dit trudc dugc xdc dinh
trén co s két qua diéu tra, danh
gid khoang sdn va dugc tinh nhu
diém a khodn nay. Phap luat quy
dinh tién dat trudc tit 1% dén 15%
gia khéi di€m d6i voi khu vuce da
c6 k&t qua tham do la phu hgp, vi
gitip bdo ddm cam k&t tai chinh
cda nha dau tu ma khong qué cao
dén muc can trd sy tham gia. Boi
véi khu vuc chua tham do, tién
dat trudc cling dugc xdc dinh dua
trén diéu tra khoang san, bdo ddm
tinh thong nh&t. Tuy nhién, déi
v6i khodn tién dat trude tir 1% dén
15% la mot khoang dao dong rat
16n. Khodng chénh léch qué 16n c6
thé dan dén sy tuy tién trong cach
xdc dinh muc tién dit trudec cho
ting cudc ddu gia. Thiét nghi, dé
bdo ddm tinh cong bang, minh
bach trong ddu gid quyén khai
thac khodng sdn, phap luat can
lam r6 tiéu chi xac dinh muc cu
thé dé tranh tinh trang dp dung
tuy y va bdo ddm sy nhdt quan
trong thuc tién t6 chic ddu gia.
Viéc quy dinh ré rang cac tiéu chi
xéc dinh muec tién dit trudc khong
chi gitip cdc nha dau tu c6 su

chudn bi tai chinh phu hgp ma
con han ché& nguy co xdy ra tiéu
cuc hodc lgi dung ké hé phép luat
d€ thao ting qua trinh dau gia.

Quy dinh vé xét chon hé so dé
nghi tham gia phién ddu gid quyén
khai thic khodng sin

Trong qué trinh t6 chiic ddu
gia quyen khai thac khodng sén,
viéc xét chon hd so cda t6 chitic, ca
nhan dang ky tham gia déng vai
trd quan trong nhdm bao ddm chi
nhiing don vi c¢6 du nang luc tai
chinh, ky thuat va kinh nghiém
méi dugc tham gia. Quy trinh xét
chon khong chi gitip sang loc cac
nha dau tu c6 ning lyc ma con
g6p phan nang cao hi¢u qua quan
1y, khai thac khodng sdn mot cach
bén viing va minh bach. Quy trinh
va diéu kién xét chon hd so cta td
chtic, cd nhan dang ky tham gia
d&u gid quyén khai thac khoang
sdn dugc quy dinh tai Biéu 19
Nghi dinh s6 03/VBHN-BTNMT.
Theo d6, co quan ti&p nhan hé so
c6 trdch nhiém xét chon sau khi
hét thoi han ti€p nhan va néu sau
ba 1an thong bdo ma van khong du
s0 lugng ngudi tham gia theo quy
dinh, phién dau gia sé khong dugc
td chdc. Viéc xét chon dua trén cac
tieu chi gdbm hd so hop 1@, dap dng
quy dinh phap luat vé khai thac
khoang sdn va c6 cam két vé thiét
bi, cong nghg, phuong an tiéu thu.
Qua trinh xét chon phai dugc hoan
thanh trong thoi gian t6i da 30
ngay va bao cdo chu tich hoi dong
ddu gi4, trudng hop ddu gia qua
t6 chiic chuyén nghiép thi ho so sé
dugc chuyén cho t8 chiic nay thuc
hién. Néu hé so khong dugc xét
chon, ¢d quan ti€p nhan phai
thong bao bang van bdn va néu rd

ly do. Bong thoi, danh sich t6
chtc, cd nhan dd diéu kién tham
gia ddu giad phai dugc cong khai,
kém theo thong tin vé thdi gian,
dia difm, quy trinh d&u gid va
khdo sat thuc dia.

Quy trinh xét chon hé so déng
vai trd0 quan trong trong viéc bao
dam tinh minh bach, cong bang va
higu qué cia hoat dong ddu gia
quyén khai thac khoang san. Viéc
quy dinh ré rang cac tiéu chi xét
chon gitp sang loc cac nha dau tu
khong du diéu kién, tor d6 han ché
rdi ro trong qua trinh khai thac,
bdo ddm ngudn tai nguyén dugc
quén ly va st dung hop ly. Dong
thoi, yéu cau cong khai danh sach
cac t8 chiic, ca nhan du diéu kién
tham gia d4du gid cting gép phan
tang cudng su giam sat cda cac co
quan quéan ly va cong dong, gidm
thi€u tinh trang tiéu cuc, gian lan
trong dau gia.

Tuy nhién, Piéu 19 cda Nghi
dinh quy dinh mdt trong nhing
tieu chi d€ dugc xét hd so 1a to
chic, cd nhan tham gia dau gia
phdi dép tng cac quy dinh cda t6
chtc, cd nhan tham do khodng sdn
hodc khai thdc khoang sdn quy
dinh tai Piéu 34 va Diéu 51 Luat
Khodng san. Hién nay, Luat
Khoang san da hét hiéu luc phép
luat va da dugc thay thé€ bing
Luat Dia chat va khodng san nam
2024, vi vay, viéc dan chi€u dén
hai diéu luat nay khong con phu
hop. Bi¢u nay c6 thé gay ra vuéng
mdc trong qué trinh 4p dung va
thuc thi phap luat, do cac quy
dinh ct khong con gia tri phap ly,
trong khi Luat méi da c6 sira doi
vé chd thé déi véi t6 chic, ca
nhan tham gia ddu gid quyén khai
thac khodng san.

3Poan Ngoc Bau, Lé Quang Hda, Nhdn dién va diéu chinh cdc quan hé phdp ludt trong hoat dong ddu gid tai sin, Tap chi
Nghién cttu 1ap phap, sd 16 (320), 2016, tr. 28.
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Diéu kién chii thé tham gia
phién ddu gid quyén khai thdc
khodng sin

Dua trén tinh chat dic tha cida
hoat dong dadu gid quyén khai
thac khoang san cting nhu cac quy
dinh quan ly nha nudc vé ddu gia,
phép luat da dit ra nhing yéu cau
cu thé nhim xac dinh cdc chd thé
c6 du diéu kig¢n tham gia vao qua
trinh nay. Theo d6, chd thé tham
gia phién ddu thdu khodng sdn
phéi bdo ddm céc diéu kién sau*:

Thit nhit, 13 t6 chidc, ca nhan ¢6
hé so dé nghi tham gia phién dau
gia dugc co quan nha nudc cé
thAm quyén xét chon theo quy
dinh va dap ting cac quy dinh cida
t6 chdc, cd nhan vé thim do
khodng san hoac khai thac khoang
san. TG chuc, cd nhan dugc phép
khai thiac khodng sdn bao gdém®:
doanh nghi¢p dugc thanh lap theo
Luat Doanh nghiép; hgp tac xa,
lién hi¢p hop tac xa dugc thanh
lap theo Luat Hop tac xa; cd nhan
hodc cac thanh vién ho gia dinh
ddng ky thanh lap ho kinh doanh
¢6 dang ky kinh doanh nganh,
nghé khai thac khodng sdn dugc
xem xét cdp gidy phép khai thac
khoang san nhém IIL

Thit hai, da nop phi tham gia
d&u gia, nop tién dit trudc theo
quy dinh.

Truong hop khi c6 sy thay doi
vé tu cach phédp ly, t6 chdc, cd
nhan dugc tham gia phién ddu gia
phédi nop bd sung van ban lién
quan cho co quan ti€p nhan hé so
ddu gia truge khi tién hanh phién
ddu gia. bay la van dé rdt quan
trong vi n6 xac dinh t6 chdc, céa
nhan vao thdi diém nop hd so c6
dd diéu kién d€ dugc tham gia
ddu gid quyén khai thiac khodng
san theo quy dinh cida phéap luat
hay khong.

Neéu t6 chic, cd nhan tham gia
phién ddu gid va tring dau gia
quyén khai thac khodng sin
nhung tur chdi khong nhan két qué
tring d4u gia ma chua dugc hoi
déng dau gid chap thuan thi
khong dugc tham gia bat ky phién
ddu gida nao trong thoi han 01
(ndm), k& tir ngay két thic phién
d4u gid d6. Nhu vay, khac véi cac
loai tai sdn d4u gid khéc, d6i voi
vigc ddu gid quyén khai théac
khodng sdn, néu cé nhan, t6 chic
tring quyén khai thdc khodng san
nhung tu chdi két qué tring gia
khi chua dugc hoi dong dau gia
chdp thuan thi khong dugc tham
gia bat ky phién ddu gia nao trong
thdi han 01 nam, k&€ tit ngay két
thic phién d4u gia d6. Quy dinh
nay nham han ché tinh trang c6 sy
thong dong, dim gia gida cac nha
thau trong ddu gia, bdo ddm su
khéach quan cta hoat dong ddu gia
quyén khai thac khoang san.

Bén canh d6, dé bdo ddm tinh
khach quan, minh bach hoat dong
d&u gid quyén khai thac khoang
san, phap luat quy dinh cu thé cac
doi tugng khong dugc tham gia
d&u gia, bao gdbm®: chu tich, thanh
vién hoi dong dau gid; cdn bo,
cong chuc dugc giao ti€p nhan,
chuén bi hd so dau gid quyén khai
thac khoang sin ctia Téng cuc Dia
chdt va khoéng sén, sd tai nguyén
va moi truong noi c6 khu vuc ddu
gid quyén khai thac khodng sdn;
cha, me, vg, chéng, con cda
nhiing ngudi néu trén va nhing
doéi tugng bi cam khdc theo quy
dinh cda phéap luat vé ban dau
gia tai san.

Viéc nghién ciu cho thdy,
nhting chi thé néu trén 1a nhiing
chi thé c6 thdm quyén trong viéc
quyét dinh két qua dau gid hoac
ndm dugc thong tin cda nhiing c4
nhan, t6 chuc s& tham gia dau gia
quyén khai thac khodang san nhu

4+ piéu 8 Luat Pia chat va khodng sin nim 2024.
5 Piéu 53 Luat Dia chat va khodng sdn nim 2024.
5Piéu 9 Nghi dinh s6 03/VBHN-BTNMT quy dinh vé dau gid quyén khai thdc khodng san.
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can bd, cong chic dugc giao tiép
nhan, chudn bi hd so dau gia
quyéen khai thac khodng sdn hodc
nguoi than cda ho. Do vay, phip
luat khong cho ho tham gia dau
gia nhim bdo ddm quyén binh
déng cho cac chi thé tham gia dau
gid khac, dong thoi bdo ddm qua
trinh ddu gid sé chon dugc nha
thau c6 du nang lyc, kinh nghiém
dé thuc hién goi thau.

Vé co ban, quy dinh phap luat
vé diéu kién chd thé tham gia
phién ddu gid quyén khai thac
khoang san c6 tinh hgp 1y va phu
hgp véi nguyen tic ddu gid cong
khai, minh bach, tuy nhién con tén
tai mot s6 han ch& nhu sau:

M0t la, quy dinh ché tai d6i véi
trudng hop t6 chic, cd nhan tham
gia phién ddu gid va tring dau gia
quyén khai thac khodng sin
nhung tit chdi khong nhan két qua
tring ddu gia ma chua dugc hoi
déng ddu gia chdp thuan thi
khong dugc tham gia bat ky phién
ddu gia nao trong thoi han 01 nam
1a khé cing nhic va chua xét dén
cac truong hop khach quan.

Hai la, Diéu 9 cda Van ban hgp
nhdt Nghi dinh ddu gia quyén
khai thac khodng sdn quy dinh vé
cac doi tugng khong dugc tham
gia ddu gia chua bao quat hét cac
trudng hop c6 thé gay dnh hudng
tieu cuc dén tinh minh bach va
hiéu qua cda hoat dong ddu gia.

Ki€n nghi hoan thién phap

luat vé dau gia quyén khai

thac khoang san

Trén co sG phan tich cdc bat
cap néu trén, bai viét dé xuat mot
s0 ki€n nghi hoan thién phap luat
nhidm bdo ddm tinh minh bach,
cong bang va higu qua trong qué
trinh thuc hién viéc dau gid
khodng sdn quyén khai théc
khoang sdn, cu thé:
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Thit nhdt, nhu da phan tich &
tréen, khodn tién dit trudc dao
dong tur 1% dén 15% la rat 16n, va
dé bdo dam &p dung thong nhait,
can phdi ban hanh van ban huéng
dan chi tiét vé cach x4c dinh ty e
tién dit trudc trong ting trudng
hop cu thé dé€ giup ting cudng
tinh minh bach, han ché& khiéu nai
va tranh chdp phét sinh trong qué
trinh ddu gia. Theo d6, cd quan ¢6
thdm quyén can ban hanh van ban
hudng dan xac dinh ty 1 tién dit
trudc dua trén cac yéu t6 khach
quan nhu: loai khodng sdn, tri
lugng, gia tri mdé, mic do khan
hi€m, chi phi khai thac va muc do
anh hudng dén moi trudong. Diéu
nay gitip han ch& sy tuy tién trong
viéc ap dung muc tién dit trude.

Thit hai, nhu da phan tich &
trén, di€m b khodn 2 Biéu Nghi
dinh s6 03/VBHN-BTNMT dan
chiéu sang Luat Khodng san da hét
hi¢u lyc, nén viéc dan chi€u nay
khong con phu hgp. Vi vay, diém
b khodn 2 Piéu 19 Nghi dinh can
sta d6i, b6 sung nhu sau: “Pap
tng cac quy dinh cuda t6 chuc, ca
nhan thdm do khodng sdn hoic
khai thac khodang san quy dinh tai
biéu 37 va Piéu 53 Luat Pia chat
va khodng sdn nam 2024”.

Thit ba, can ¢6 quy dinh ngoai
lé d6i v6i trudng hgp t6 chuc, ca
nhan tham gia phién ddu gid va
tring ddu gid quyén khai thac

khoang san nhung tit chdi khong
nhan két qué tring ddu gia ma
chua dugc hoi déng ddu gid chdp
thuan. Bdi vi, trong thuc t&, c6
nhiing tinh hudéng b4t kha khang
nhu thay déi chinh sach phap luat,
bién dong kinh t& 16n, hodc su &
tai chinh ngoai du kién khién nha
dau tu khong thé ti€p tuc thuc
hién dy an. Vi vay, d€ bdo ddm
tinh cong bang va hgp ly, can b6
sung cdc diéu kién ngoai 1¢, cho
phép xem xét mién hodc gidm ché
tai d6i voi cac trudng hop 6 ly do
chinh dang va dugc co quan cé
th&m quyén xac minh.

Thir tu, Diéu 9 Nghi dinh s6
03/VBHN-BTNMT quy dinh vé
doi tugng khong duge tham gia
ddu gia chua bao quit hét cac
truong hop c6 thé gay dnh hudng
tiéu cuyc dén tinh minh bach va
hiéu qua cda hoat dong ddu gia.
Vi vay, dé bdo dadm tinh chit ché
va ngdn chédn cac hanh vi lgi dung,
can md rong danh sach doi tuong
bi cdm tham gia ddu gia. Cu thé,
nén b sung quy dinh cdm nhiing
t6 chuc, ca nhan da ting vi pham
nghiém trong quy dinh vé dau gid
trong qua kht, ching han nhu
khong thuc hién du an sau khi
tring d4u gia hodc ¢6 hanh vi gian
lan, gay that thodt tai nguyeén.
Ngoai ra, nhiing t6 chtic, cd nhan
dang c¢6 tranh chap phap ly hoac
vi pham nghia vu tai chinh lién
quan dén hoat dong khai thac

Tai liéu tham khao

1. Luat Bia Chat va khodng san nam 2024.

2. Luat Bau gia tai san nam 2016.

khodng sdn cling can dugc dua
vao dién khong du diéu kien tham
gia ddu gia. Viéc b8 sung nay
khong chi gitip nang cao tinh minh
bach ma con gép phan sang loc
cdc nha dau tu khong c6 du nidng
luc, bdo ddm ring chi nhing don
vi thuc sy cé khd nang va trach
nhiém mdi dugc tham gia ddu gia
quyén khai thac khodng san.

Két luan

bau gid quyén khai thdc
khoang san la mot c6ng cu quan
trong nhidm bdo ddm su cong
bang, minh bach va hi¢u qua trong
viéec quén ly tai nguyén khoang
san. Tuy nhién, viéc nghién cdu
cho thdy con ton tai nhiéu bat cap
vé quy dinh tién dat trudec, xét
chon hé so va diéu kién tham gia
ddu gid, gy anh hudng dén tinh
minh bach va hié¢u qud cda hoat
dong dau gid. Do do, viéc hoan
thien khung phap 1y 1a can thiét dé
han ché& ké hd, nang cao tinh minh
bach va tao moi trudng dau tu
thuan 1gi. Cac kién nghi dé xuit,
bao gdm quy dinh cu thé hon vé
tién dat trudc, cap nhat cac diéu
khodn dan chiéu theo luat mdi,
diéu chinh ché tai hgp ly va md
rong danh sach doi tugng bi cdm
tham gia ddu gia, sé gép phan
hoan thién phap luat, bdo dam hai
hoa lgi ich gitta Nha nu6c, doanh

nghiép va cong dong Ml
N.Q.T

3. Nghi dinh s6 03/ VBHN-BTNMT ngay 30/01/2024 cda Bo Tai nguyén va Moi trudng quy dinh vé dau gia quyén

khai thac khodng san.

4. Poan Ngoc Bau, Lé Quang Hoa, Nhdn dién va diéu chinh cic quan hé phdp lugt trong hoat dong ddu gid tai sdn, Tap
chi Nghién cttu lap phap, s6 16 (320), 2016.
5. Diep Anh, Ddu gid quyén khai thic khoing sin dia chdt: Cong cu hi¢u qud dé phan b6’ tai nguyén mot cdch toi uu,
https:/ /tainguyenvamoitruong.vn/dau-gia-quyen-khai-thac-khoang-san-dia-chat-cong-cu-hieu-qua-de-phan-bo-tai-
nguyen-mot-cach-toi-uu-cid115874.html, ngay 10/01/2025.
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TRACH NHIEM cUA NHA CUNG CAP DICH VU MANG
TRONG VIEC BAO VE QUYEN RIENG TU CUA TRE EM

PHAP LUAT MOT sO Quéc GIA
VA KINH NGHIEM CHO VIET NAM

PAM LE KHANH CHI, PHAM KHANH VY, TRAN THI SON HAT'

Tom tdt: Su phit trién manh mé ciia internet da dem lai nhiéu co hji phat trién nhung d5ng thoi ciing dat ra
nhiéu thdch thiic, dic biét doi vdi quyén riéng tu ciia tré em. Trich nhiém trong viéc bio vé quyén riéng tu ciia
tré em khong chi thugc vé Nha nudc, gia dinh va nha truong ma can cé sy phdi hgp cia cdc nha cung cd’p dich vy
va sin pha’m tric tuyén. Bai viét nghién citu, phin tich vé vdn dé bio vé quyén rieng tit cila tré em ciia cic nha
cung cdp dich vu mang hién nay; tim hiéu kinh nghlem phap lugt cdc qudc gia va dua ra cic dé xudt nham hoan
thién quy dinh cila phdp ludt Viét Nam véi mong mudn gop phan nang cao hiéu qud dp dung phdp ludt trong nudc,
hudng tdi muc tiéu xdy dung moi truong phdt trién an toan va lanh manh cho tré em & Vigt Nam.

Tir khéa: Quyén riéng tu, tré em, khong gian mang, nha cung cdp dich vu.

Abstract: The strong development of the Internet has brought many opportunities for development but also raises
many challenges, especially for children’s privacy. The responsibility in protecting the privacy of children not only
belongs to the State, family and school, but also needs the coordination of online service and products providers.
The article researches and analyzes the privacy protection of children of current network service providers; Studying
the law experience of the nations and making suggestions to improve the provisions of Vietnamese law with the
desire to contribute to improving the efficiency of the application of domestic laws, towards the goal of building a
safe and healthy development environment for children in Vietnam.

Keywords: Privacy, children, cyberspace, service providers.

Pat van dé

Bdo vé quyén riéng tu cda tré
em trong thoi ky cach mang cong
nghe hién nay la van dé dugc céc
quoc gia trén thé gidi ghi nhan va
quan tAm nhu moét hanh dong gép
phan vao muc tiéu xay dung moi
trudng phat trién lanh manh va an
toan cho tré em. O Viet Nam, Nha
nudc ta da chd trong quan tam
dén viéc bdo vé quyén tré em noi
chung, quyén riéng tu cda tré em
néi rieng tr nhitng ndm dau thoi
ky internet bit ddu phét trién
manh mé trén toan thé gidi. Tuy
nhién, trong nhitng ndm gan day,
di cung véi su phat trién manh mé
ctiia cong nghé thong tin la su gia
tang nhanh chéng nhtng rdi ro
lien quan dén quyén riéng tu cta
tré em trén khong gian mang, de
doa dén moi truong phat trién an
toan va lanh manh cho tré em.

Hinh minh hoa.

* Bai vi€t 1a sdn pham ctia cong trinh NCKH sinh vién Trudng Pai hoc Luat Ha Noi nim hoc 2024-2025 dudi sy huéng din ciia

TS Pam Thi Diém Hanh.
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Trong bdi cdnh cong nghe s6 phat
trién hién nay, mot trong nhiing
diéu cAn uu tién chinh 1a su bdo
mat thong tin cda cdc doanh
nghiép c¢6 di liegu thong tin cia
tré. Piéu nay dit ra van dé veé
trach nhiém cda cac nha cung cip
dich vu mang trong bdo vé quyén
riéng tu cda tré em.

Thuyc trang bao vé quyén

riéng tu cua tré em

ti phia cac nha cung cap

dich vu mang & Viét Nam

Hién nay, cac nha cung cap dich
vu mang (CCDVM) 16n tai Viét
Nam nhu VNPT, Viettel Telecom,
FPT Telecom... déu c6 co ch& bdo
ve dif litu ca nhan cho ngudi tieu
dung, cdc quy dinh déu dugc thé
hién khé rd rang va cu thé thong
qua chinh sach cda cidc nha mang.
Tuy nhién, d6i v6i van dé vé bao
vé quyén riéng tu cda tré em, cac
nha CCDVM lai chua c6 quy dinh
cu thé. Mot s6 nha mang da c6 cac
dich vu nham nang cao sy an toan
cho tré, bdo vé tré khdi nhing
thong tin doc hai, nhu nha mang
VNPT da thuc hién dich vu VNPT
Family Safe v6i cac tinh nang nhu
chan ndi dung doc hai, quan ly
thiét bi va thoi gian truy cap, cung
cap bdo cdo st dung internet trong
gia dinh... gitp phu huynh hé trg
theo do6i hoat dong, quan ly thoi
gian cua tré khi st dung internet,
tranh céc rdi ro trén khong gian
mang'. Hay Cong ty An ninh mang
Viettel (Viettel Cyber Security -
VCS), chi nhanh Tap doan Coéng
nghiép - Vién thong Quan doi da
cho ra mit CyberKid Vietnam - t&
chiic xa hoi dau tién tai Viet Nam

v6i 100% y tudng clia nguoi Viét
va do ngudi Viét lam chd, van
hanh véi muc dich bdo vé, hd trg
tré em trén khong gian mang. Tuy
c6 su ra doi cia VNPT Family Safe
hay CyberKid Vietnam nhung
nhing hoat dong nay chu y&u tap
trung vao viéc ki€ém soat noi dung
va xay dung cac muc tieéu chung
hon 1a vao viéc bdo vé quyén
riéng tu cho tré em?.

Thuc trang phap luat

Viét Nam vé bao vé quyén

riéng tu cua tré em trén

khéng gian mang

Bdo vé quyén riéng tu trong viéc
thu thap, xir Iy va sit dung thong tin
cd nhin ciia tré em

Luat An toan thong tin mang
nam 2015 da c6 nhiing quy dinh
dit ra trach nhiém déi véi cac co
quan, t6 chtc ti budc thu thap
thong tin ca nhan, bdo v¢, luu tra
thong tin cd nhan cho dén trach
nhi¢m ddi véi chu thé thong tin ca
nhan, tradch nhiém phdi hgp véi cac
co quan c¢6 thdm quyén trong viec
bdo vé an toan thong tin mang.

Trach nhiém cda cac nha cung
cdp dich vu mang d6i véi thong tin
ca nhan cda doi tugng cu thé 1a tré
em dugc quy dinh cu thé trong
Nghi dinh s6 130/2021/ND-CP xt
phat vi pham hanh chinh trong linh
vuc bao trg, trg gitip xa hoi va tré
em. Diém c va d khoan 1 Piéu 36
Nghi dinh nay quy dinh mic xu
phat d6i v6i vi pham vé trach
nhiém bdo vé tré em trén moi
trudng mang nhu: khong st dung
céac bien phap, cong cu bdo ddm an

toan vé thong tin bi mat doi song
riéng tu cla tré em; khong gui cac
thong diép canh bdo nguy co khi
tré em cung cdp, thay ddi thong
tin bi mat doi song riéng tu cda
tré em; khong thuc hién yéu cau
x0a, g& bd cac thong tin cd nhan
cia tré em khi cha, me, ngudi
chdm séc tré em, ngudi gidm ho
cda tré em hodc co quan, t6 chic,
ca nhan c6 thdm quyén bao ve tré
em yéu cau. Cac quy dinh nay yéu
cu céc co quan, t6 chiic thu thap,
st dung thong tin ca nhan cda tré
em phai cé bién phap bdo ddm
thong tin ca nhan, thong tin doi
sOng riéng tu cho nhém doi tugng
déc biét nay; dong thoi khi c6 yéu
cAu cda cac ca nhan, t6 chtic cham
séc, bdo vé tré em vé viéc xda, g&
bé thong tin ca nhan cida tré em
thi phdi thuc hién. Ngoai ra,
khodn 11 Piéu 6 Luat Tré em nim
2016 quy dinh mot trong cac hanh
vi bi nghiém cam la “cong bo, tiét
16 thong tin vé doi s6ng riéng tu,
bi mat cd nhan cda tré em ma
khong dugc sy dong y cda tré em
tir dd 07 tudi trd 1én va cda cha,
me, ngudi gidm ho cda tré em”.
Khodn 2 Diéu 54 cia Luat nay yéu
cdu cd quan, t6 chic, cd nhan
quén ly, cung cdp sdn pham, dich
vu thong tin, truyén thong va to
chiic cdc hoat dong trén moi
trudng mang phai thuc hién cac
bién phap bao dam an toan va bi
mat doi séng riéng tu cho tré em
theo quy dinh cda phép luat. Bén
canh dé, Piéu 36 Nghi dinh s&
56/2017 /ND-CP quy dinh chi tiét
mot s6 dieu cda Luat Tré em quy
dinh céc bién phap bdo vé thong
tin bi mat doi song riéng tu cho
tré em trén moi trudng mang?®.

'VNPT, VNPT Family Safe hé trg gidm sdt tré nhé trén khéng gian mang, https://vnpt.com.vn/gioi-thieu/tin-tuc/vnpt-family-safe-
ho-tro-giam-sat-tre-nho-tren-khong-gian-mang.html, ngay 16/02/2025.

2 VNPT, tldd.

3Co quan, tS chiic, doanh nghiép cung cip dich vu trén moi trudng mang va cd nhan khi dua thong tin bi mat ddi s6ng riéng tu ciia
tré em Ién mang phdi c6 sy dong ¥ clia cha, me, ngudi chim séc tré em va tré em tir dii 07 tudi trd 1én; ¢6 trach nhiém bio ddm

an toan thong tin cia tré em.

Cd quan, t6 chiic, doanh nghiép cung cip dich vu trén méi trudng mang phai st dung cdc bién phip, cong cu bdo ddm an toan vé
thong tin bi mat ddi séng riéng tu clia tré em, cdc thong diép cianh bio nguy cd khi tré em cung cip, thay ddi thong tin bi mat di

song riéng tu clia tré em.

Cha, me, ngudi chim séc tré em, tré em tir dii 07 tudi trd 1én va cd quan, tS chiic, cd nhin c6 trach nhiém bio vé tré em theo quy
dinh ctia phdp ludt c6 quyén yéu cAu cd quan, t& chifc cung cdp dich vu va cd nhin tham gia hoat dong trén moi trudng mang x6a

bé cdc thong tin bi mat ddi s6ng riéng tu clia tré em d€ bio dam sy an toan va Igi ich t&t nhat clia tré em.
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Trdch nhiém trong viéc bdo vé
tré em khoi ndi dung doc hai trén
khong gian mang

Céc nha cung cdp dich vu
mang khong chi cé trach nhiém
trong viéc thu thap, xit ly, st dung
thong tin ca nhan cda tré em ma
con c6 nghia vu bdo vé tré em
khéi nhitng ndi dung doc hai trén
khong gian mang. Cu thé, khodn
2 biéu 29 Luat An ninh mang nim
2018 quy dinh: Cht quédn hé thong
thong tin, doanh nghiép cung cap
dich vu trén mang vién thong,
mang internet, cdc dich vu gia
tding trén khong gian mang cé
trach nhiém ki€m sodt ndi dung
thong tin trén hé thong thong tin
hodc trén dich vu do doanh
nghiép cung cdp dé khong gay
nguy hai cho tré em, xdm pham
dén tré em, quyén tré em; ngin
chén viéc chia sé va x6a bé thong
tin ¢6 noi dung gay nguy hai cho
tré em, xam pham dén tré em,
quyén tré em; kip thoi thong béo,
phdi hop véi luc lugng chuyén
trdch bdo vé an ninh mang thudc
Bo Cong an dé xtt ly. Khodn 3 cia
diéu luat nay cting quy dinh: Co
quan, t6 chidc, cd nhan tham gia
hoat dong trén khong gian mang
¢6 trach nhiém phdi hgp véi co
quan c6 thdm quyén trong bio
ddm quyén cda tré em trén khong
gian mang, ngan chan thong tin c6
ndi dung gay nguy hai cho tré em
theo quy dinh cda Luat nay va
phép luat vé tré em.

Bén canh d6, diém b khoan 1,
khoédn 4 Diéu 73 Luat Cong nghe
thong tin ndm 2006 quy dinh xa
hoi, trong dé bao gém cac nha
cung cdp dich vu mang cé trach

nhiém tién hanh cdc bién phép
phong, chdng cac ing dung cong
nghé théng tin cé6 ndi dung kich
dong bao luc va khiéu dam; nha
cung cdp dich vu c6 bién phap
ngan nglia tré em truy nhdp trén
moi truong mang thong tin khong
c6 1gi déi véi tré em. Ngoai ra,
khodn 5 ctia diéu luat nay yéu cau
cac sdn phdm, dich vu cong nghe
thong tin mang ndi dung khong
phu hgp véi tré em phéi c6 ddu
hiéu cdnh béo. Biéu 35 Nghi dinh
s6 56/2017/ND-CP quy dinh chi
tiét mot s6 diéu cda Luat Tré em
quy dinh trach nhiém bdo dam an
toan cho tré em trong viéc trao doi,
cung cap thong tin trén moi trudng
mang, cu thé cac co quan, t6 chuc,
ca nhan phai bao ddm an toan
thong tin cda tré em, ngan chdn
thong tin gay hai cho tré em; doanh
nghiép kinh doanh, cung cap dich
vu trén moi truong mang phai
canh bao hodc gd bo thong tin, dich
vu gay hai cho tré em, thong tin,
dich vu gid mao, xuyén tac xam hai
dén quyén va 1gi ich hgp phép cta
tré em; c6 cong cu kiém soét, bdo
vé tré em khoi tinh trang lam
dung, nghién tro choi dién td.
Khodn 2 biéu 38 Nghi dinh sd
147/2024/ND-CP vé quan ly, cung
cap, st dung dich vu internet va
thong tin trén mang dét ra trach
nhiém cta doanh nghiép cung cap
dich vu tro choi dién td trén mang
trong viéc phéan loai tro choi theo
do tudi; diéu nay gidp quéan ly
chdt ché hon cac noi dung giai tri
ma tré em ti€p can phai phu hop
véi ting lda tudi, phu hgp véi
muic do phat trién vé mit thé chat
va tinh than.

SO 3 (131)@ THANG 3-2025

Kinh nghiém cta

mét sé qudc gia

Nhiéu qudc gia trén thé giGi da
xdy dung cac quy dinh phéap luat
lien quan dén tradch nhiém cta nha
cung cdp dich vu va sin phdm
tryc tuyén trong viéc thu thap, xd
ly, st dung thong tin ca nhan ctia
tré em cting nhu trdch nhiém ctda
ho trong viéc kiém soat ndi dung
doc hai. Ngoai ra, ho cling tap
trung xay dung cic ché tai xu ly
viéc vi pham c¢6 tinh rdn de cao
nhim han ché cic hanh vi vi
pham c6 thé xdy ra.

Trong viéc bdo vé théng tin cd
nhin ciia tré em

Cac nha cung cdp dich vu
mang déng vai trd khong thé
thi€u trong viéc bdo vé quyén
riéng tu cda tré em, ho c6 trich
nhiém tudn thd cdc nguyén tic
quan trong khi thu thap, luu trd,
st dung, chuyén giao hodc tiét 1o
théng tin cd nhan cda tré em.
Nhiing nguyén tic nay bao gém
tinh dung dén, can thiét, sy dong
¥ ¢6 hi€u biét, muc dich xac dinh,
bdo dam an ninh va st dung hop
phap. D& bdo vé thong tin c4 nhan
cda tré em, cac nha khai théc
mang can thiét 1ap cac chinh sach
va théa thuan ngudi ding cu thé,
bdo ddm rdng moi quy trinh déu
minh bach va d& hiéu cho cha me
hodc nguoi gidm ho.

Trong d6, Hoa Ky quy dinh vé
trach nhiém cda nha cung cap
dich vu truc tuyén (hay nha diéu
hanh*) chi y&u trong cac luat nhu
Pao luat bdo vé quyén riéng tu
truc tuyén cda tré em (COPPAY),

4 COPPA, § 312.2 Definitions: “Operator means any person who operates a Web site located on the Internet or an online service
and who collects or maintains personal information from or about the users of or visitors to such Web site or online service, or on
whose behalf such information is collected or maintained, or offers products or services for sale through that Web site or online
service, where such Web site or online service is operated for commercial purposes involving commerce among the several States
or with 1 or more foreign nations”.
3 The United States of America, Code of Federal Regulations, Part 312: Childrens Online Privacy Protection Rule.
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Dao luat an toan truc tuyén cho
tré em (KOSA®) va céc dao luat
tuong tu & cac ti€u bang. Cu thé,
theo § 312.3 COPPA, thi cac nha
diéu hanh bi cdm thu thap cac
thong tin cd nhan nhu tén, dia chi,
s6 dién thoai hay vi tri dia ly cda
tré dudi 13 tudi néu khong c6 su
déng y ctda phu huynh. Ngoai ra,
ho can phdi thong bao rd rang vé
loai da liéu dugc thu thap, cich
thic s& dung (§ 312.4) va dong
thoi ciing bi gii han pham vi thu
thap chi ding lai & cac thong tin
co ban va can thiét cho qué trinh
st dung trang web (§ 312.7).
Ngoai nhing diéu ma COPPA quy
dinh, KOSA néu them mot s6 diédu
ma cac nha diéu hanh phai thong
béo, cu thé ho phadi mo ta cac bien
phap bao vé va cong cu danh cho
phu huynh c6 sdn trén nén tang,
cach nén tdng can thiép khi phat
sinh su ¢8, mo ta cch x ly thong
tin dugc thu thap va tit cd cdc
bién phap xd ly khi c¢6 tinh trang
vi pham?’.

So v6i Hoa Ky, Trung Qudc
ban hanh cac chinh sédch cu thé
trong Luat Bdo vé thong tin ca
nhan (PIPL®) va Quy dinh vé bao
veé tré vi thanh nién tryc tuyén’.
Theo Piéu 20 PIPL, cac nén ting
truc tuy@n c6 s lugng nguoi dung
tré em hodc c6 anh hudng dang ké
dén nhém nay phdi tuan thi mot
loat cac nghia vu, ¢6 thé k& dén
nhu: thiét k& cac ché do bao veé tré
vi thanh nién, dinh ky danh gia
tac dong bdo ve, thi€t 1ap co quan
giam sat doc lap, bdo ddm minh
bach trong cung cap dich vu va

ngling hop tidc v6i cdc nha cung
cdp nodi dung vi pham phép luat.
Ngoai ra, trong Quy dinh vé bdo
vé tré vi thanh nién truc tuyén,
cdc nén tdng phdi cung cdp cac
kénh khi€u nai, t6 cdo dé ti€p can
va xu ly kip thoi cdc phdn dnh
(Piéu 7). Trong truong hop thong
tin bi ro ri, thay d6i hodc mat, ho
thuc hién cédc bién phdp khdc
phuc, bdo cdo kip thoi cho Co
quan qudn ly khéng gian mang
Trung Quéc (CAC) va cac bo
phan lién quan khdc, déng thdgi
thong bao cho tré vi thanh nién
bi dnh hudéng va ngudi gidm ho
cda ho vé su ¢d d6 (Piéu 35 Quy
dinh vé bdo vé tré vi thanh nién
truc tuyé&n'?).

Lién minh chau Au cting dat ra
cac yéu cau nghiém ngét theo Quy
dinh chung vé bdo vé di ligu

®The United States of America, Kids Online Safety Act.

7 KOSA Section 6, part 3.

8 Peoples Republic of China, Personal Information Protection Law.

° Peoples Republic of China, Regulations on the Protection of Minors Online.
10 Article 35: “Where minors' personal information is or might be disclosed, altered, or lost, the personal information handlers shall
immediately initiate the emergency response plan for personal information safety incidents, employ remedial measures, promptly
report to the internet information departments and other departments, and notify impacted minors and their guardians by mail,
letter, phone, push notification, or other methods in accordance with relevant state provisions”.

Anh minh hoa.
(GDPR). Trudc hét, cdc nha cung
cadp dich vu ¢6 nghia vu phai xac
minh ring ngudi gidm ho hgp
phép da dong y viéc xu ly da lieu
ca nhan cda tré em, ddc biét trong
cac truong hgp tré em chua da do
tudi hop phap dé ty minh déng y
(duéi 16 tudi, tay thudce vao qudc
gia thanh vién) theo Diéu 8 GDPR,
ngoéi ra cing can phai thong bao
vé muc dich st dung da liéu va
quyén yéu cau xé6a/sta doi thong
tin (Biéu 12, 17 GDPR). Bong thoi,
theo Diéu 5(1)(f) va Diéu 32
GDPR, cac nha cung cap dich vu
phai 4p dung cac bién phdp bdo
mat pht hgp dé ngin chin rii ro
mat mat, truy cap trai phép hodc
xd ly di lieu bat hgp phap. Va
cudi cung, theo Piéu 35 GDPR,
néu d lieu ¢ nguy co cao doi vai
tré em thi nha cung cdp phai thuc
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hién danh gia tic dong bdo vé da
ligu DPIA nham gidm thi€u rdi ro
va khédc phuc kip thoi.

Ngoai nhiing diéu trén, Vuong
qudc Anh ciing b8 sung va lam rd
hai diéu ma nha cung cdp phdi
tuan thd, bao gém tuan thu Luat
Bao ve di lieu (DPAM) 2018 va uu
tién lgi ich t6t nhat cda tré em.
Viéc tuan thid luat doi hdi cdc nha
cung cap dich vu phdi ép dung
cac nguyen tic bdo ve da lieu nhu
tinh hop phap, minh bach va giéi
han muc dich khi thu thap va xd
ly di liéu cd nhan cda tré em.
Ngoai ra, cdc nha cung cdp dich
vu phai uu tién 1gi ich t6t nhat cda
tré em'?, ddc biét 1a trong nhiing
dich vu dugc thiét k& va st dung
chd yéu bdi tré em. Pay la yéu
cau quan trong dugc ghi nhan
trong BO quy tdc thiét k& phu hop
véi lda tudi (AADC") cia Vuong
quéc Anh. Quy dinh nay nhan
manh rang cac nha cung cap dich
vu phdi luén bdo ddm rang cac
dich vu truc tuyén khong gay hai
cho tré em va phai dugc thiét ké
dé€ bdo vé tré em khdi cic méi
nguy hai tiém tang trong khong
gian truc tuyén.

Nhin chung, mdc du cédc quy
dinh cia Hoa Ky, Trung Qudc va
EU déu nhdm bdo vé thong tin ca
nhan cda tré em khi st dung cac
dich vu truc tuyén, mdi quéc gia
lai ¢6 nhiing yéu cau dic thu dé
phut hgp v6i tinh hinh thuc t&€ va
ddc di€ém phép ly cia minh. Hoa
Ky c6 hé théng tuong doi chat che
nhung mang tinh phan tan, tap
trung vao céc khia canh cu thé
nhdm gi6i han viéc thu thap, si
dung va luu tr@ thong tin cda tré
em thong qua yéu cau sy dong y
ciia phu huynh. Trung Quéc uu
tién ap dung mo hinh quan ly tap
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trung, yéu cau cac nén tang thuc
hién céc bién phdp bdo vé di lieu
nghiém ngdt. EU va Anh c6
khung phap ly toan dién vao
théng nhat hon so v4i hai qudc gia
khi nhdn manh quyén ki€m soat
dit liéu cd nhan, bdo dam tinh
minh bach trong xd ly da liéu.
Tuy c6 su khac biét, nhung tat ca
déu hudng dén muc tiéu bdo ve
quyén riéng tu cda tré em trén
moi truong s6. Thach thic dat ra
khong chi cho cdc qudc gia ma con
cd Viét Nam Ia lam sao d€ can
bing gidta bdo vé du lieu va
quyeén ti€p can thong tin.

Trong viéc kiém sodt ndi dung

Tai Hoa Ky, cdc dao luat chinh
dugc ban hanh nhim quy dinh
trach nhiém cho cac nha cung cép
dich vu truc tuyén la Pao luat
Cho phép co quan chic ning va
nan nhan chéng lai hanh vi buén
bén tinh duc truc tuyén (FOSTA)

' Data Protection Act 2018.

Anh minh hoa.

va Pao luat Ngan chidn tiép tay
cho hanh vi buén ban tinh duc
(SESTA) c¢6 hiéu luc nam 2018. Cu
thé, SESTA lam 16 ring cic nén
tang truc tuyén c6 thé bi truy ciu
trach nhiém phép ly néu ho biét
nhung c¢§ tinh bé qua cic hoat
dong quang cido hodc tao diéu
kién cho budén ban tinh duc dién
ra trén nén tdng cda minh. Trong
khi d6, FOSTA tap trung vao viéc
hinh su héa hanh vi tao diéu kién
cho budn ban tinh duc tryc tuyén,
mé rong pham vi truy t6 va tang
cuong cdc hinh phat d6i véi
nhiing ngudi liéen quan dén budn
béan tinh duc truc tuyén. Ngoai ra,
Section 4 cia Du luat KOSA quy
dinh cdc bién phdp bdo ddm an
toan cho tré em nhu bao vé tré em
khéi cac noi dung c6 hai nhu tu
lam hai bdn than, r6i loan &n
udng, bdt nat, bao luc va cac noi
dung doc hai khac.

12 Childrens Online Privacy and Data Protection in Selected European Countries: “...The DPA defines age-appropriate design as
“the design of services so that they are appropriate for use by, and meet the development needs of, children”. The Code is comprised
of 15 design standards, the first of which is to make the best interests of children a primary consideration”, p.52; Data Protection

Act 2018 § 123.

13 Information Commissioner Office, Age appropriate design: a code of practice for online services, https://ico.org.uk/media/for-
organisations/guide-to-data-protection/key-data-protection-themes/age-appropriate-design-a-code-of-practice-for-online-services-

2-1.pdf, ngay 02/9/2020.
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Giong v6i Hoa Ky, Trung Qudc
cting ddt ra nhitng quy dinh trach
nhiém cda cac nha cung cdp dich
vu mang trong viéc ki€m soat noi
dung. Céc nha cung cdp sdn pham
va dich vu truc tuyén khong dugc
cung cdp nhing dich vu va sin
pham c6 khd ning gay nghién; véi
linh vuc tro choi truc tuyén thi ho
c6 trach nhiém phan loai cling
nhu ngdn chdn viéc tré vi thanh
nién ti€p xuc voi cac tro choi
khong phu hgp véi do tudi cda
minh (Diéu 74, 75 Luat Bdo vé tré
em tai Trung Qudc). Ngoai ra Luat
nay cting quy dinh. trong trudng
hgp phat hién thong tin gdy hai
dén stic khoe thé chat va tinh than
cdia tré em, hodc phét hién nguoi
dung st dung dich vu dé thuc
hién cac hanh vi trai phép luat doi
VOi tré em thi cdc nha cung cdp
dich vu mang phdi ngay lap tidc
chdn sy lan truyén cda thong tin,
ap dung cac bién phdp dé giai
quyét nhu xéa hodc ngian chin
thong tin, hodc pha duong link; va
ngay lap tic ngiing cung cap dich
vu cho ngudi dung.

D6i véi cac qudc gia thudc khoi
EU, Chi thi vé Dich vu truyén
thong nghe nhin (AVMSD) quy
dinh cédc bién phap d€ bdo vé tré
em khoéi cac ndi dung khong phu
hgp trén cac nén tdng truc tuyén.
Muc 19 va 20 phan md dau cda
Chi thi yéu cau cdc nén tang chia
sé video phai thuc hién viéc cung
cap thong tin day dd noi dung c6
thé gay hai cho sy phét trién thé
chat, tinh than hodc dao dic cda
tré vi thanh nién dé€ gitip nguoi
xem, bao gom cd cha me va tré
em, c6 thé sang loc ndi dung ma
tré sé xem. Ddc biét, nhiing noi
dung gay hai nghiém trong nhat,

c6 thé dnh hudng dén su phat
trién thé chat, tinh than hodc dao
duc cda tré vi thanh nién nhung
khong nhat thiét 1a hanh vi pham
toi hinh sy, phdi chiu cac bién
phédp nghiém ngat nhat nhu ma
héa va ki€ém soat cia phu huynh.
Bén canh d6, muc 80 phan mé dau
cda Dao luat vé Dich vu ky thuat
s6 (DSA) yéu cdu cdc nén tdng
truc tuyén va cong cu tim kiém
phai danh gié rii ro lién quan dén
viéc lan truyén noi dung bat hop
phap, nhu tai liéu lam dung tré
em, phat ngon tht han, hodc hoat
dong pham phép, bao gbm buodn
ban hang gid hodc dong vat bat
hop phép.

Tai Vuong qudc Anh, Dao luat
An toan truc tuyén 2023 yéu cau
céc nha cung cdp dich vu phai
danh gia, gidm thiéu va quén ly
rui ro gay hai tor noi dung bat hop
phap va noi dung c6 hai cho tré
em; diéu nay bao gém viéc ngin
chdn ngudi dung gdp phdi ndi
dung bat hgp phdp uu tién va
gidm thiéu thoi gian noi dung dé
ton tai trén dich vu. Ngoai ra, cac
cOng ty cing phai ngan chdn tré
em xem nodi dung c6 hai nhu bit
nat, ndi dung khuyén khich tu gay
thuong tich va r6i loan an udng.

Qua nghién cdu cho thay, céc
quéc gia c6 cach ti€p can khac
nhau trong viéc quy dinh trach
nhiém cda cac nha cung cap dich
vu mang doi véi viec ki€m soét
nodi dung truc tuyén. Hoa Ky é&p
dung m6 hinh diéu chinh tap
trung vao trach nhiém phap 1y cda
cac nha diéu hanh. Tuy nhién, he
thong luat phap Hoa Ky mang
tinh phan tdn véi nhiéu dao luat
riéeng biét nhu SESTA-FOSTA va

KOSA dan dén su chong chéo va
khé khdn trong viéc thuc thi.
Trong khi d6, Trung Qudc thuc thi
chinh sach chat ché, dat biet la véi
sdn phdm gay nghién hodc anh
hudng tiéu cuc dén tré. Céch ti€p
can nay tuy c6 10i thé trong viéc
ki€m soat hiéu qud thong tin doc
nhung déng thoi 1a gidm tinh linh
hoat cda doanh nghiép. So véi hai
quéc gia trén thi EU 4p dung mo
hinh can bang gitta bdo vé quyén
lgi cia ngudi dung va nha cung
cap dich vu tryc tuyén nhung day
chi 1a khung phap ly, din tdi viec
thuc thi ¢6 thé khong dong déu tai
cac quoc gia khac nhau. Tuy c6
nhiéu md hinh dugc ap dung khéac
nhau, nhiing thach thdc chung van
1a sy can bang viéc bdo vé quyén
riéng tu va tinh kha thi trong viéc
ap dung cac quy dinh.

Vé ché tai xit Iy

Nhin chung, cdc quéc gia ap
dung nhtng ché tai xd ly rét
nghiém ngit d6i véi nha cung cap
dich vu mang, dic biét 1a ché tai
hanh chinh. EU quy dinh tai Diéu
83(4) GDPR v6i mtuc phat c¢6 thé
lén t6i 10 triéu euro hodc 2%
doanh thu toan cau'. Trong
trudng hop nghiém trong, mtc
phat c6 thé lén t6i 4% tong doanh
thu hang ndm trén toan thé gidi
cda ndm tai chinh trudc do; tuy
theo muic nao cao hon néu khong
tudn thd lIénh cda co quan gidm
sat theo quy dinh tai Diéu 58(2)".
Theo Luat thiét k& phu hop vé6i do
tudi ctia Vuong qudc Anh, ché tai
hanh chinh da dugc quy dinh
trong Luat nay nhu sau: “Dé&i v6i
cac vi pham nghiém trong nguyén
tdc bdo vé dif lieu, muic xd phat
c6 thé 1én t6i 20 triéu euro (hoic

14 Article 83, GDPR: “4. Infringements of the following provisions shall, in accordance with paragraph 2, be subject to administrative
fines up to 10 000 000 EUR, or in the case of an undertaking, up to 2 % of the total worldwide annual turnover of the preceding financial

year, whichever is higher”.

15 Article 83, GDPR: “6. Non-compliance with an order by the supervisory authority as referred to in Article 58(2) shall, in accordance
with paragraph 2 of this Article, be subject to administrative fines up to 20 000 000 EUR, or in the case of an undertaking, up to 4 % of
the total worldwide annual turnover of the preceding financial year, whichever is higher”.
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17,5 trieu bang Anh khi GDPR cda
EU c¢6 hig¢u lyc) hodc 4% tong
doanh thu toan cdu hang ndm, tuy
theo muc nao cao hon”'®. Hoa Ky
quy dinh theo COPPA, mic phat
6 thé 1en téi 43.280 USD cho mdi
vi pham', va téng muc phat c6
thé 1én dén hang trigu USD, tuy
thudc vao miic do nghiém trong
ctia vu vi pham. Céc t6 chic vi
pham con c6 thé bi yéu cau thuc
hién céc bién phap khic phuc nhu
cai thién chinh sach bdo mat, xda
bo dit lieu thu thap trai phép hodc
tham chi dinh chi hoat dong cida
dich vu. Tai Trung Qudc, theo
Luat An ninh mang (CSL), muc
phat c6 thé 1én dén 1 triéu RMB,
hinh phat t6i da cho hanh vi vi
pham cac quy tic dinh vi da lieu
dugc 4n dinh ¢ mtc phat 500.000
Nhan dan té, dinh chi kinh doanh
tam thoi hodc vinh vién va thu hdi
gidy phép kinh doanh va gidy
phép'’; trong khi PIPL quy dinh
muc phat lén dén 50 trieu RMB
hodc 5% doanh thu hang ndm cida
doanh nghiép vi pham, tay theo
mtc nao cao hon.

Ngoai ché tai hanh chinh, cac
qudc gia cling ¢6 cac ché tai hinh
su khi vi pham gay hau qud
nghiém trong. EU, theo Muc 149
GDPR, cho phép cac quéc gia
thanh vién quy dinh hinh sy déi
v6i cac truong hop vi pham cd
nhan nghiém trong. Tai Hoa Ky,
méc du COPPA chu y&u tap trung
vao ché tai hanh chinh va dan su,
nhung trong truong hop cac hanh
vi vi pham tré nén nghiém trong,
c6 thé dan dén cac hinh phat hinh
su. Tai Trung Qudc, ché tai hinh
su xd ly nhtng truong hop
nghiém trong, c6 yéu t6 ¢4 y hodc

gdy hau quad 16n. Cac hanh vi nay
c6 thé bi truy cdu trach nhiém
hinh sy, bao gdm cé hinh phat tu
va phat tién 16n, nhdm bdo ddm
tinh rdn de va cong bang.

Bai hoc kinh nghiém

cho Viét Nam

Dé bdo vé quyén riéng tu cda
tré em trén khong gian mang, cac
quy dinh phap luat dat ra trach
nhiém, nghia vu d6i véi cdc nha
cung cdp dich vu mang; chi thé
cung cap, quan ly cic thong tin ca
nhan, cac ndi dung ma tré em cé
thé ti€p can; can phai chit ché, cu
thé, r6 rang va nghiém minh. Viét
Nam c6 thé hoc héi kinh nghiém
quy dinh va thuc hién phap luat
cia cdc quoc gia dé xay dung
khung phédp ly quy dinh trdch
nhiém cda cac nha cung cap dich
vu mang trong viéc bdo vé thong
tin cd nhan cda tré em, bado vé tré
em khdi nhing noi dung doc hai
trén moi trudng truc tuyén, dong
thoi quy dinh cdc ché tai xd ly
hanh vi vi pham bdo vé quyén
rieng tu cda tré em trén khong
gian mang.

Phap luat Viet Nam c6 thé
tham khdo Hoa Ky trong viéc dat
ra cac quy dinh giéi han thong tin
ma cic cd quan, t8 chic stt dung
thong tin cd nhan c6 thé thu thap
chi 1a nhitng thong tin co ban va
can thiét cho muc dich thu thap.
Hién nay, phap luat Viet Nam chi
quy dinh th€ nao la thong tin bi
mat doi séng riéng tu, bi mat ca
nhan cda tré em tai Didu 33 Nghi
dinh s& 56/2017/ND-CP, chua c6
quy dinh vé viéc giéi han nhiing
thong tin c6 thé dugc thu thap bdi
cac nha cung cdp dich vu. Nhiing
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thong tin nhu dia chi noi & cu thé,
thong tin vé truong 16p cting nhu
cac moi quan hé céd nhan cda tré
em ¢6 thé€ 1a nhiing thong tin dé
bi 1¢i dung dé€ thuc hién céc toi
pham mang, cac hanh vi xam hai
dén tré em trén moi truong truc
tuyén. Néu khong ¢6 quy dinh
gidi han, cac t8 chic, co quan thu
thap thong tin cda tré em c6 thé
thu thap nhiéu di lieu hon muc
can thiét, to dé thi€u kiém soat
doi véi nhing thong tin khong
dugc st dung, dé dang bd lot
thong tin vao tay ké xau. Phap
ludt nén cé thém quy dinh phan
loai nhitng thong tin ca nhan cida
tré em ma chi dugc khai thac, thu
thap v6i nhitng muc dich dac bigt
dugc quy dinh ré rang; dé tranh
khé khidn cho cdc nha cung cap
dich vu mang trong viéc xac dinh
nhing théong tin dugc phép thu
thap, st dung.

Céc quy dinh phédp luat cling
can phdi yéu cau cac co quan, t6
chtic hoat dong trong linh vuc co
st dung thong tin cad nhan cia tré
em phdi minh bach héa qua trinh
thu thap, xd ly va s& dung cac
thong tin dugc cung cap. Véi doi
tuong la tré em, nhiing cd nhan
chua phat trién day dd vé mait
nhan thdc, phap luat hién hanh
quy dinh cédc nha cung cdp dich
vu mang phdi ¢6 sy dong y cia
cdc ca nhan, t6 chic chiu trach
nhiém cham sdc, bao vé tré em khi
thu thap, xd ly va st dung thong
tin c4 nhan cua tré em. D& cha me,
ngudi gidm ho, ngudi cham soc,
bdo vé tré em cé thé nhan thic
dugc day dd cac quyén, nghia vu
cda ho, cia cic nha cung cdp dich
vu trude khi déng y, can phdi c6
cdc quy dinh yéu ciu cdc nha

1o Page 12, Age appropriate design a code of practice for online services, https://ico.org.uk/media/for-organisations/guide-to-data-pro-
tection/key-data-protection-themes/age-appropriate-design-a-code-of-practice-for-online-services-2-1.pdf

17§ 312.9 Enforcement COPPA.

18 “While this represented little substantive evolution, a major step forward was made in enforcement, as non-compliance with personal
information protection requirements could lead to punishment ranging from a simple warning to fines of up to 1 million RMB”, Chinas
emerging data protection framework Journal of Cybersecurity, 2022, 1—12 https://doi.org/10.1093/cybsec/tyac011 Research paper.

1 National People's Congress. Zhonghua renmin gongheguo wangluo anquan fa [Cybersecurity Law of the People's Republic of China].
2016. http://www.cac.gov.cn/2016-11/07/c_1119867116.htm. (11 July 2022, date last accessed).
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cung cdp dich vu mang c6 trdch
nhiém cho cdc cd nhan, t& chic
chdm séc, bdo vé tré em biét r6
loai théng tin nao cda tré em sé
dugc thu thap, cach thic xd ly, st
dung va bdo qudn cdc thong tin
dé6 ciing nhu cac bién phép khic
phuc hau qua, xd ly vi pham khi
c6 hanh vi vi pham xdy ra. biéu
nay gitip cho cha me, ngudi chim
soc, ngudi gidm ho tré em gidm
sat dugc qud trinh thu thap, su
dung thong tin cd nhan cda tré
em; gidp ho c6 nhiing bién phap
bdo céo, yéu cau xu ly vi pham
kip thoi d€ gidm thi€u céc rai ro
c6 thé xdy ra. Viéc quy dinh nhu
vay cling ting cudng trach nhiém
ciia cdc nha cung cdp dich vu
mang, yéu cadu ho phdi cam két
bdo vé di lidu ca nhan cda tré em;
tudn thud cdc tiéu chudn an toan
thong tin ciing nhu phdi c¢6 cac
chinh sach, co ché& bdo vé dit lieu
tré em riéng biét.

Bén canh d6, phap luat Viét
Nam c6 thé tham khdo PIPL ctia
Trung Qudc trong viéc dit ra céc
quy dinh yéu cau cdc nha cung
cap dich vu mang phai dinh ky
thuc hién ddnh gid viéc bdo vé
thong tin ca nhan cda tré em ma
ho da thu thap, xi ly va st dung.
Quy dinh nay c6 thé gitp viec bdo
ddm cac nd luc tuan thu phéap luat
cda céc t6 chic, co quan st dung
dw lidu ca nhan cida tré em dudgc
thuc hién trong sudt qua trinh si
dung dt ligu; tranh viéc cac chd
thé nay chi ton trong phéap luat dé
6 thé thu thap thong tin c4 nhan
cda tré em ma bd qua trach nhi¢m
sau khi thu thap. Viéc thuc hién
dénh gia dinh ky cting c6 thé gitp
cdc co quan c6 thdm quyén dé
dang hon trong viéc gidm sat,
ki€m tra cac nha cung cap dich vu
mang trong viéc bdo vé thong tin
cd nhan cda tré em trén khong
gian mang.

Véi cac quy dinh cda phap luat
Viéet Nam vé trdch nhiém kiém
soat noi dung doc hai trén khong

gian mang, can phai ¢6 cac quy
dinh cu thé hon vé viéc quan ly
cac noi dung khong phu hop véi
Itta tudi, c6 thé gay hai dén thé
chat va tinh than cda tré em. Viéc
kiém soat cac ndi dung ma tré em
c6 thé ti€p can khong chi 1a viec
x6a bd, loai trtt nhitng ndi dung
da xudt hién trén cdc nén ting
tric tuyén, ma con bao gém viéc
sang loc cac ndi dung c6 thé dugc
didng tai béi ngudi dung, ngdn
chdn cac noi dung c6 hai nay duoc
lan truyén ngay tit buéc dau tién.
Chiing ta c6 thé tham khdo EU dé
b8 sung cac quy dinh yéu cau nha
cung cdp dich vu mang phdi c6
cac bién phap, cong cu ki€ém duyeét
ndi dung c6 thé dugc dang tai,
dugc lan truyén trén nén tdng cta
minh; nhting bién phap, cong cu
nay phéi dugc danh gia, kiém tra
dat yéu cau trudc khi dua vao st
dung. Hién nay, mot s6 nén tang
mang xa hoi thudong bi lam dung
dé phét tdn nhiing thong tin, noi
dung xdu, doc hai nhu bao luc,
kich dong tht han, ndéi dung phan
cam; gy anh hudng tiéu cuc dén
nguodi dung, dic biet 1a nhém déi
tuong tré em. Tinh trang nay cang
trd nén t¢ hon khi nhiéu nén tang
tryc tuyén chi can thigp vao viéc
ki€m soat cdc ndi dung doc hai
nay khi c6 khi€u nai ti nguoi
dung hodc yéu cau tir co quan c6
thdim quyén; tham chi mot s6 nén
tdng cho rdng ho chi cung cdp
dich vu va khong chiu trach
nhié¢m vé ndi dung do ngudi ding
dang tdi, gy kho khan trong viéc
quan ly. Quy dinh nay dat ra trach
nhiém ré rang cho cac nha cung
cap dich vu mang trong viéc chu
dong ki€ém duyét nhiing thong tin,
nodi dung trudc khi xudt hién trén
nén tdng clda minh, tao mot moi
trudng an toan hon cho tré em khi
st dung internet. Vi nhiing noi
dung khong phit hgp véi lda tudi
tré em, trdch nhi¢m dua ra day
dd, r6 rang miéu ta, canh bao chi
ti€t cda cd quan, t8 chic quén ly

nén tdng truc tuyén phai dugc dat
ra. Trong nhiéu truong hgp, cha
me, ngudi cham séc, bdo vé tré em
va chinh tré em gdp khé khin
trong viéc lya chon nhtng noéi
dung pht hop véi lia tudi cda tré
do céc ndi dung pht hgp khong
c6 thong tin mo6 td, khong cé canh
bdo kém theo, chi khi da ti€p can
v6i ndi dung thi mdi xdc dinh
dugc 1a khong phu hgp. BE viéc
luva chon théng tin, ndi dung cho
tré em dugc hi¢u qud, chinh xac
nh4t, phdp luat can c6 thém cac
quy dinh yéu cdu céc ndi dung
khong phu hop vdi tré em néu
muon dugc ding tai trén nén tang
truc tuyén phdi c¢6 kem theo mo
ta, canh bao ro rang dé ngudi xem
c6 thé dé dang nhan biét.

Ngoai ra, phap luat Viet Nam
can tap trung hon vao van dé xac
minh d¢ tudi trén cdc nén tdng
mang xa hoi, nén tang truc tuyén;
can phai ¢6 cac quy dinh cu thé
hon vé cac cong cu, co ché yéu
cdu xdc minh do tudi ngudi dung.
Hién nay, cdc trang web, cdc nén
tdng mang xa hoi hau hét déu c6
yéu cau ngudi ding xac minh do
tudi; tuy nhién cac yéu cau nay chi
mang tinh hinh thuc, tré em c6 thé
dé dang thuc hién mac du chua
di tudi yéu cau. Céc quy dinh
phép luat hién nay chi cdm hanh
vi cung cdp thong tin, ndi dung
khong pht hgp véi tré em, chit
khong c6 quy dinh cu thé can phai
xac minh do tudi cia tré em thé
nao, dan dén cic nén tdng trén
khong gian mang chi yéu cau khai
béo tudi ma lai khong c6 co ché
ki€m tra. Vi vay, phdp luat nén
si€t chat trach nhiém quén ly do
tudi nguoi diing cda cac nha cung
cap dich vu mang; gitp bdo vé tré
em khéi cac ndi dung doc hai hiéu
quéa hon, dong thoi gitip cac nén
tang truc tuy&n c6 co s phap ly
rd rang hon dé€ tuan thd. Tuy
nhién, cdc quy dinh phap luat
ciing can luu y can bdng gitta yéu
cau xac minh do tudi ngudi ding
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vGi xdm pham quyén riéng tu cda
tré em bdi viec dat ra cac quy dinh
yéu cau xac minh do tudi chit ché
hon c¢é thé budc tré em, cha me,
ngudi cham séc, ngudi gidm ho tré
em phai cung cdp cac thong tin ca
nhan, tt d6 din dén mat an toan
bdo mat théong tin bi mat doi tu
cua tré.

Véi quy dinh phdp luat yéu
cau ché tai xd ly hanh vi vi pham
bdo vé quyén riéng tu cla tré em
trén khong gian mang doi véi cac
nha cung cdp dich vu mang, phap
luat Viet Nam c6 thé quy dinh
muc xd phat dua trén doanh thu
clda céc chi thé nay. Hién nay,
phédp luat Viet Nam quy dinh tai
khoan 2 Diéu 288 B6 luat Hinh su
nam 2015 muc phat cao nhat la
1.000.000.000 doéng ddi vdi toi dua
hoac st dung trai phép thong tin
mang may tinh, mang vién thong.
Véi cac hanh vi vi pham quy dinh
vé cdm cong ba, tiét 1o thong tin
vé doi séng rieng tu, bi mat ca

nhan cda tré em, quy dinh tai
Nghi dinh s6 130/2021/ND-CP
dat ra muc xd phat cao nhat la
30.000.000 déng; hanh vi vi pham
quy dinh vé cung cdp cic sin
phdm, dich vu vidn héa, thong tin,
truyén thong c6 nodi dung dnh
huéng dén sy phat trién lanh
manh cda tré em cé miic x& phat
cao nh4t 1a 50.000.000 dong.

Cé6 thé thay, muc xt& phat c6
dinh nay 1a kha thdp so véi lgi
nhuan khéng 16 ma cac nén tang
cong nghe 16n c6 thé thu dugc;
dan dén viéc cac co quan, t6 chic
quan ly nén tdng truc tuy&n c6 thé
chdp nhan nop phat dé€ thu dugc
10i nhuan, béi phan ndp phat la
khong dang k&. Vi vay, Viet Nam
c6 thé tham khdo chinh sach cta
GDPR va PIPL, viéc ddt ra quy
dinh muc xi phat dua trén phan
traim doanh thu cé thé tao stc ran
de, tao dong luc cho cac nha cung
cdp dich vu mang tuan thi nghiem
ngdt hon cac quy dinh bdo vé tré
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em trén khong gian mang, bdo
dam mtc phat tuong xting véi quy
mo cia doanh nghiép vi pham,
dong thoi cing tao thém ngudn
thu cho ngan sach Nha nudc.
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em. Thong qua nghién ctiu so sanh
quy dinh phap luat cda cac qudc
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HINH PHAT CAI TAO KHONG GIAM GIU
DPOI1 VOI NGUGI DUGI 18 TUOI PHAM TOI
VA MOT SO DE XUAT HOAN THIEN

TS VU THI PHUQNG" . .
HA QUANG BACH, NGUYEN THI KIEU TRANG™

Tom tdt: Xit Iy ngudi dudi 18 tudi pham ti hudng dén tu phdp phuc hdi luén la mot trong nhimg chinh sdch
hinh sy dugc cic quéc gia trong dé cé Viét Nam quan tiam. Hinh phat cdi tao khong giam giit 1o mot trong ba hinh
phat khéng mang tinh giam giit va thé hién 16 tu phdp phuc héi, hudng thién duge dp dung d6i vdi nhém déi tugng
dic bi¢t nay. Bai viét phan tich, binh ludn quy dinh vé hinh phat nay doi vdi ngudi dudi 18 tudi pham tdi trong
B¢ lugt Hinh sy ndm 2015, sita doi bo’ sung ndm 2017 va dé xudt hoan thién quy dinh ciia phdp lugt vé hinh phat
nay nhiam gép phan ning cao higu qud dp dung trong thuc tién.

Tir khéa: Hinh phat, cdi tgo khong giam giit, ngudi chua thanh nién, tu phap phuc hoi.

Abstract: Handling people under the age of 18 committing crimes towards justice recovery is always one of the
criminal policies that are concerned by countries including Vietnam. Community sentence is one of the three non-
detained sentence and clearly shows the justice recovery and inclined to the good applied to this special object
group. The article analyzes and comments stipulates this sentence for people under the age of 18 committing crimes
in the Criminal Code 2015, amended and supplemented in 2017 and proposed to complete the provisions of the law

on this sentence to contribute to improving practical efficiency.
Keywords: Sentence, community sentence, juvenile, judicial recovery.

Pat van dé

Chinh sach xi Iy nguoi dudi 18
tudi pham t6i huéng dén tu phép
phuc héi luon 1a mot trong nhing
chinh sach hinh sy dugc cac qudc
gia trong d6é c6 Viét Nam quan
tam, theo dudi. Theo d6, Bo luat
Hinh sy ndm 2015, sda ddi, bd
sung ndm 2017 (B6 luat Hinh sy
nam 2015) da xac dinh: “Nguyén
tdc viec xt ly nguoi dudi 18 tudi
pham t6i phai bdo ddm lgi ich tot
nhat cia nguoi dudi 18 tudi va
chi yéu nham muc dich gido duc,
gitip d& ho sta chita sai lam, phét
trién lanh manh, tré thanh cong
dan c6 ich cho xa héi”. Phu hgp
v6i quy dinh nay, cac bién phap
xt ly nguoi dudi 18 tudi pham toi
mang dam nét cda tu phap phuc
héi cting dugc thé hién trong Luat
Tu phdp ngudi chua thanh nién
ndm 2024. Mot trong s6 cac bién
phdp dé la hinh phat cdi tao
khong giam gitt. Hinh phat nay
dugc 4p dung doi vé6i nhing

ngudi pham téi nhung chua dén
muc phdi chiu phat tu. Viéc ap
dung hinh phat nay can xem xét
cac diéu kién luat dinh va cac yéu
t6 bao gdm ca tinh higu qua cda
viéc tai hoa nhap cong déng, bao
vé quyén 1gi cta tré em va sy an
toan cda xa hoi.

Mic du hinh phat cdi tao
khong giam gitt la mot trong
nhiing hinh phat thé hién tinh
nhan van nhung dé€ dat dugc hiéu
qud khi 4p dung cin c6 mot he
thong phdp ly, gidm séat chat che
va su tham gia cua cac co quan, to
chttc x& hoi nhdm bdo ddm riang
ngudi pham toi dudi 18 tudi c6 thé
thay d6i va tai hoa nhap ma
khong gay nguy hai cho cong
ddng. Bai viét tap trung phan tich,
binh ludn nhting quy dinh lién
quan dén hinh phat céi tao khong
giam git d6i v6i ngudi chua thanh
nién pham t0i trong B luat Hinh
sy ndm 2015, qua d6 dé xuat hoan
thién quy dinh cda phédp luat hinh

“Khoa Luat, Trudng Pai hoc Cong doan.
“ Trudng Pai hoc Luat Ha Noi.

! Khozn 1 Piéu 91 B luat Hinh sy nim 2015.

@

sy vé hinh phat nay d6i v6i nguoi
chua thanh nién pham t6i.

Hinh phat cai tao khéng

giam giii ddéi véi ngudi

dudi 18 tudi va moét sé han

ché, bat cap

Nguoi dudi 18 tudi la nhing
déi tugng chua c6 sy hoan thién
vé tam, sinh, ly; chua c6 nhan thic
ding ddn va ddy dd vé nhiing
hanh vi ma minh thuc hién do d96,
du ¢6 pham toi van 1a nhing doi
tuong can dugc bdo vé va huéng
thién. Thay vi chi don thuan tring
phat, hé thong tu phap doi véi
ngudi vi thanh nién con huéng téi
viec gido duc, gitp tré nhan thtc
dugc hanh vi sai trdi cda minh va
tim cach sda chita, diéu nay thé
hién tinh nhan van sau sic va tinh
gido duc. Trong hé théng phap
luat Viet Nam danh quyén uu tién
tu phdp cho nhém ngudi dudi 18
tu6i pham t0i véi cdc ddc thu
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riéng vé nguyen tic 4p dung, loai
bién phap 4p dung, loai hinh phat
va muc hinh phat dp dung thdp
hon nguoi dd thanh nién pham
toi. Trong do, hinh phat cdi tao
khong giam gitt [a mot trong céc
hinh phat thé hién dugc r6 gia tri
nhan van va tinh gido duc d6i véi
nhém doi tugng nay vé6i ddc thu
vé diéu kién ap dung.

Diéu kién dp dung hinh phat cdi
tao khong giam giiw doi vdi nguvi
dugi 18 tudi pham toi

Tai Viét Nam, cdi tao khong
giam git dugc quy dinh la mot
trong cac hinh phat chinh va la
hinh phat thuéc nhém hinh phat
khong tudc tu do. Tuy nhién, dé
dugc dp dung hinh phat cdi tao
khong giam git thi nguoi dudi 18
tudi pham toi phai dap ting du hai
diéu kién:

Thit nhdt, vé loai toi pham ma
ngudi pham toi da thuc hien. Néu
nhu Bo luat Hinh sy gidi han chi
ap dung hinh phat cdi tao khong
giam git d6i v4i ngudi da thanh
nién pham t6i la t6i pham it
nghiém trong hodc nghiém trong
thi d6i véi ngudi dudi 18 tudi
pham t6i dugc mé rong hon. Theo
deé: i) B6i v6i ngudi pham toi tur
dd 16 tudi dén dudi 18 tudi, hinh
phat nay dugc ap dung tuong tu
nhu ngudi da thanh nién la hai
loai t6i pham it nghiém trong,
nghiém trong. Ngoai ra, Bo luat
mé rong thém truong hop toi
pham rdt nghiém trong nhung chi
do vo y (néu pham t6i rdt nghiém
trong 16i ¢8 y sé khong dugc ép
dung hinh phat nay); ii) B6i véi
ngudi pham toi tir dd 14 tudi dén
dudi 16 tudi, phu hgp véi pham vi
chiu trdch nhiém hinh su cda
nhém doi tugng nay, hinh phat cai
tao khong giam git dugc 4p dung
néu ho pham tdi rdt nghiém trong
(truong hop pham toi ddc biét

nghiém trong khong dugc ap
dung hinh phat nay). Tuy nhién,
du théda man vé didu kién loai toi
pham thuc hién thi ngudi duéi
18 tudi pham toi chi dugc xem
xét ap dung hinh phat nay
néu hoi ddng xét xtr xét thay
“khong can thiét phai cach
ly ngudi pham t6i khdi xa
hoi”. Biéu nay dugc hiéu la
hinh phat cdi tao khong
giam git 1a mot trong bon
hinh phat chinh ap dung déi
v6i ngudi duéi 18 tudi pham
toi va la mot trong ba loai hinh
phat dugc dp dung d6i véi nhém
doi tugng nay ma khong phai
cach ly nguoi pham t6i ra khéi doi
song xa hoi nhu hinh phat tu c6
thoi han?.

Thit hai, vé noi cu trd cda ngudi
pham t0i dudi 18 tudi. Clng tuong
ty nhu d6i v6i nguoi da thanh
nién pham t0i, ngudi pham toi
duégi 18 tudi dé dugc dp dung
hinh phat cdi tao khong giam git
phai dang c6 noi lam viéc 6n dinh
hodc c6 noi cu tri rd rang. Quy
dinh nay nhdm bdo ddm viéc giao
cho dia phuong quan ly, gido duc
ngudi bi ap dung dugc thuan lgi,
hig¢u qua.

Vé thoi han dp dung hinh phat
cdi tgo khong giam giw doi vdi
nguoi dudi 18 tudi pham toi

Hinh phat cdi tao khong giam
gitt dugc 4p dung tur 06 thang dén
03 ndm. Tuy nhién, dé bdo dam
quyén uu tién tu phap doi véi
ngudi dudi 18 tudi pham toi, BO
luat Hinh sy ndm 2015 quy dinh
nhém doi tugng nay khi bi ép
dung hinh phat cdi tao khong
giam gi® thi thoi han cdi tao
khong giam gitt d6i v6i ho khong
dugc vugt qua % thoi han ma diéu
luat quy dinh®. Thoi diém bdt dau
tinh thoi gian cai tao khong giam
git dugc xdc dinh la ngay co
quan, t8 chic dugc giao gidm sat,

SO 3 (131)@ THANG 3-2025

Hinh minh hoa.

gido duc ngudi bi két dn nhan
dugc quyét dinh thi hanh 4n va
ban sao ban an*.

Vé cic diéu kién bao ddm thi hanh
hinh phat cdi tao khong giam giir

bé dat dugc hiéu qua va hién
thuc héa dugc muc dich ap dung
hinh phat nay, khi tuyén an nguoi
du6i 18 tudi pham tdi c6 4p dung
hinh phat cdi tao khong giam gitt,
toa an giao ngudi bi phat cdi tao
khong giam gi cho co quan, t6&
chtic noi ngudi dé lam viéc, hoc
tap hodc ty ban nhan dan cdp xa
noi ngudi d6 cu tri dé gidm sat
gido duc. Bong thoi, nhdm phat
huy vai tro ctia gia dinh trong viéc
gido duc con em chua thanh nién,
toa an ciing xac dinh trach nhiém
cua gia dinh ngudi bi k&t an trong
viéc phoi hop véi cac t6 chic néu
trén trong viéc giam sat, gido duc
ngudi dod.

Ngoai ra, khac véi nguoi da
thanh nién khi 4p dung hinh phat
nay sé bi khiu tridt mot phan thu
nhéap tit 5% dén 20% dé sung quy

2 Céc hinh phat chinh c¢6 thé dugc dp dung ddi véi ngudi dudi 18 tudi pham toi bao gdm: cinh cdo, cdi tao khong giam giit, phat

tién, tii ¢6 thdi han.

3piéu 100 By luat Hinh sy nim 2015.
4+ Khodn 3 Piéu 2 Nghi quy&t s6 02/2010/NQ-HPTP ctia Hoi ddng Tham phan Tda dn nhan din t8i cao ngay 22/10/2010 bd sung
mot s& huéng din ctia Nghi quy&t s601/2007/ NQ-HDTP ngay 02/10/2007 va Nghi quyét $602/2007/ NQ-HPTP ngay 02/10/2007
ctia Hoi ddng Thadm phan Tda 4n nhan dan tdi cao.
5 Piéu 36 B9 luat Hinh sy nim 2015.
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Nha nudc, vieéc khau trur thu nhap
dugc thuc hién hang thang thi
ngudi dudi 18 tudi pham toi khi
ap dung hinh phat nay sé khong
bi khdu trur thu nhap®. Pay la quy
dinh mang tinh nhan van va cé
tinh thuc t€ pha hop vdi su phat
trién cda van hda, truyén thong
ciing nhu théi quen lao dong cda
nguodi Viet Nam.

Mot s6 vudng mic khi dp dung
hinh phat cdi taokhéng giam giit
doi vdi ngudi dudi 18 tudi pham toi

Mot la, vé thoi diém tinh thoi
han chdp hanh hinh phat cai tao
khong giam git. Trén tinh than
Nghi quyét s6 02/2010/NQ-HDTP
cia Hoi dong Th&m phan Toa 4n
nhan dan t6i cao va biéu 36 Bo
luat Hinh su nam 2015, thoi diém
bdt dau tinh thoi gian chdp hanh
hinh phat cdi tao khong giam gi
1a ngay co quan, t6 chic dugc giao
gidm sét, gido duc ngudi bi két 4n
nhan dugc quyét dinh thi hanh an
va ban sao ban an (d6 la co quan,
t6 chiic noi ngudi do6 lam viéc, hoc
tap hodc dy ban nhan dan cap xa
noi ngudi dé cu tru d€ gidm sét
gido duc). Tuy nhién, thuc t& ¢6
nhing trudng hop ngudi bi két an
khi dugc cic co quan, t8 chiic nay
trieu tap lan dau vi ly do khach
quan nén ho khong thé c6 mat tai
tru sG Uy ban nhan dan cdp xa noi
ho cu tri dé€ lam cam két viéc
chdp hanh 4n. Do vay, viéc thi
hanh quyét dinh thi hanh an phat
cdi tao khong giam git do6i véi
ngudi bi k&t an chua dugc thuc
hién, nén viéc tinh thoi di€m chap
hanh hinh phat cdi tao khoéng
giam gid k€ tif ngay co quan, t6
chtc noi nguoi dé lam viéc, hoc
tap hodc dy ban nhan dan cdp xa
noi ngudi dé cu tru d€ giam sét
gido duc nhan dugc quyét dinh thi
hanh 4n va bdn sao ban an 1a chua
phu hop.

Hai la, vé trudng hop ap dung
hinh phat cdi tao khong giam gi
d6i véi ngudi dudi 18 tudi pham
toi. V@ cach tinh thoi han cai tao

khong giam gitt cho ngudi pham
toi trong truong hgp nguoi tu da
14 tudi dén dudi 16 tudi pham toi
rat nghiém trong hodc ngudi tit du
16 tudi dén dudi 18 tudi pham toi
rat nghiém trong do vo y néu diéu
luat, cadc khodn cda diéu luat ap
dung khong quy dinh hinh phat
cai tao khong giam gitt chua co
huéng dan 4p dung. Do do, céc co
quan tién hanh t6 tung c6 thé ap
dung nhiéu tiéu chi khac nhau dé
xdc dinh thoi han cdi tao khong
giam gi®, dan dén tinh trang thidu
tinh nhat quan trong viéc ap dung
phap luat. Ngoai ra, viéc khong c6
nhiing hudng dan hay quy dinh cu
thé rd rang khién cho ngudi bi két
an va gia dinh cda ho khong ndm
bit dugc quyén va nghia vu cia
minh, tao ra tdm ly hoang mang,
lo 14ng va gay nhiéu khé khan cho
cong tac thuc hién, gidm sat va
quan ly ngudi pham toi.

Ba la, vé dénh gid diéu kién
“xét thdy khong cin thiét phai
cach ly ho khoéi doi song xa hoi”
trong ap dung hinh phat cdi tao
khong giam git. D6i v6i diéu kién
nay, hién nay chua ¢ vdn bdn
huéng dan cta cd quan c6 thdm
quyén, dan dén sy tuy nghi trong
nhan thic va 4p dung cia toa 4n
khi xét xu ciing nhu ¢6 kha nang
dan t6i kéo dai thoi gian dua ra
phén quyét cho nguodi pham toi.
biéu nay doi héi toa an khi dua
ra phan quyét phdi c6 su phan
tich, danh gia mot cach toan dién
va khach quan nhtng tinh tiét
dién bién trong vu 4n c6 anh
hudng dén tinh chat, mdc do nguy
hiém cho xa hoi cia hanh vi pham
t0i. Pdc di€ém nhan than cda ngudi
pham t6i cting la mot trong nhitng
yéu t6 quan trong quyét dinh kha
nang tu cai tao, ti€p nhan gido duc
thay d6i tu duy nhan thic cia ho.
DBong thoi, toa an ciing phai xem
xét dén cac tinh tiét gidm nhe
trdch nhiém hinh su khéc theo quy
dinh tai Bo luat Hinh su.

6Xem thém Piéu 36, khodn 2 Piéu 100 Bo luat Hinh sy nim 2015.

Mot s6 dé xuat hoan

thién phap luat hinh su

vé hinh phat cai tao

khéng giam gili doi

véi ngudi dudi 18 tudi

Thit nhiét, cAn ban hanh vin ban
huéng dan vé thoi diém chdp hanh
hinh phat cdi tao khong giam git
dé thay th&é Nghi quyét s6
02/2010/NQ-HDPTP ngay 22/10/2010,
theo d6 quy dinh thoi diém bit
dau tinh thoi gian céi tao khong
giam gi 1a ngay ngudi bi két an
chap hanh 4n la rat can thiét. Diéu
nay nhim bdo ddm tinh thong
nhét trong 4p dung phap luat hinh
sy, tranh tinh trang moi co quan,
t6 chic c6 thé hiéu va ap dung
quy dinh khac nhau. M6t van ban
huéng dan chi tiét sé cung cap co
s& phap ly 16 rang, viing chic cho
cac co quan, t6 chuc tién hanh to
tung va thuc hién viéc gidm sat,
gido duc nguoi bi phat cdi tao
khong giam gitt. Bén canh do, né
gitip rit ngdn thoi gian thyc hién
cac thud tuc lién quan, bdo dam
ngudi bi phat dugc dua vao
chuong trinh cdi tao kip thoi. Qua
d6 nang cao hiéu qud cda cdng tic
thi hanh &n, dong thoi bdo vé
quyén 1gi ctia ngudi bi két an, gitp
gidm thi€u rdi ro, tinh trang oan
sai xdy ra trong qua trinh tinh toan
thoi han chap hanh an. Khi ¢6 cac
quy dinh 10 rang sé gitp tang tinh
minh bach trong qua trinh thi hanh
an, tao diéu kién cho ngudi bi phat
va gia dinh theo d6i qua trinh chap
hanh &n. V6i su phét trién nhanh
chong, lién tuc ctia xa hoi, cac diéu
kién 4p dung hinh phat cdi tao
khong giam gii cing c6 nhiéu
thay d6i, mot van ban huéng dan
chi ti€t sé giip cap nhat nhing
thay d6i méi dap ung yéu cau cda
thuc tién xa hoi.

Thit hai, cAn ban hanh vin ban
huéng dan cach ap dung hinh phat
cdi tao khong giam git do6i véi
ngudi pham toi tir di 14 tudi dén



NGHIEN CUU - TRAO POI

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

du6i 16 tusi pham toi rat nghiem
trong hodc nguoi tir da 16 tudi dén
du6i 18 tusi pham toi rat nghiem
trong do vo y trong trudng hop
diéu luat, cic khodn cda diéu luat
ap dung khong quy dinh hinh phat
cai tao khong giam gitt nhdm bao
ddm thong nhat trong qua trinh ap
dung phap luat ciing nhu tao co
hoi, diéu kién cho ddi tugng nay
dugc stta chita sai 1am. Béi day la
mot doi tugng dac biét khi ban
than déi tugng chua cé nhing
nhan thdc ding ddn va day da vé
hanh vi cda minh nhung lai déng
vai tro quan trong cho su phat
trién ctia qudc gia trong tuong lai,
1a nhém déi tugng can c6 sy quan
tdm sat sao trong qua trinh truéng
thanh va phat trién.

Thit ba, cu thé héa diéu kién
“c6 nhan than t6t” thay thé€ cho
diéu kién “xét thdy khong can
thiét cich ly ngudi pham toi khoi
xa hoi” dé bdo ddm viéc hiéu va
ap dung phédp luat thong nhat,
bdo ddm quyén 1gi t6t nhat cho
doi tugng la nguoi dudi 18 tudi.

Thit tu, b8 sung theém hinh thuc
cdi tao khong giam gitt khdc nhu
khéa hoc cdi thién hanh vi, tuong
tu nhu & Ha Lan. Tai Ha Lan,
truong hgp khi an phat tu la qua
nang, nhung an treo la qua nhe doi
v6i nguoi chua thanh nién pham toi
thi tda &n c6 thé 4p dung Lenh cai
thién hanh vi (gedragsbeinvloedende
maatregel, goi tit 1a GBM). GBM
bao gdm mot hodc nhiéu khéa
huan luyén hodc diéu tri, vi du
nhu dao tao ki€m sodt con gian
hodc khéa hoc cai nghién ma tdy
va rugu. Co quan quan ché vi
thanh nién sé theo doi tién trinh
thuc hién GBM cida ngudi pham
to6i”. B phu hop vdi diéu kién
kinh t&, xa hoi didc thu cda Viét
Nam, c6 thé giao viéc t8 chic va
thi hanh khoéa hoc cai thién hanh
vi nay cho cac trung tam gido duc

thudng xuyén trén dia ban cac
quan, huyén trén cd nudc. Co
quan coéng an tai dia phuong sé&
déng vai tro giam sat viéc tudn
thd khéa hoc nay cia nguoi pham
t0i vi thanh nién, dong thoi c6 ch&
tai bit budc néu khong tuan thda.

Thit ndm, b6 sung thém quy
dinh vé gidm sat tai nha d6i véi
qué trinh thi hanh hinh phat cai
tao khong giam gitt nhu mo6 hinh
“Chuong trinh gidm sat tai nha”.
Theo dé, nhiing t6i pham vi thanh
nién tham gia chuong trinh dugc
gidm sit bang thiét bi GPS (hée
thong dinh vi toan cau) dugc cai
dat trong nha va mot thiét bi phat
tin hi¢u dién ti gdn vao nguoi ho.
Thong qua thiét bi nay, co quan c6
thdm quyén c6 thé giam sat dugc
viéc di chuyén ctia ngudi pham
toi, dong thdi c6 nhing ché tai
phu hgp néu ngudi pham toi tsi
nhiing noi bi han ch& nhu quin
bar, vii trudng, tiém internet cong
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cong. Thiét bi GPS gitp co quan
c6 th&m quyén gidm sat dugc thoi
gian thuc cia ngudi pham toi, ti
dé gidm ty 1é tdi pham ma van
cho phép ngudi pham t0i ti€p tuc
hoc tdp va lam viéc. Tuy nhién,
phuong phdp nay tén tai mot s6
nhugc diém nhu kinh phi trang bi
va van hanh sé cao.

Tém lai, d€ hoan thién phép
luat vé cai tao khong giam gitt doi
v6i ngudi dudi 18 tudi, can c6 su
phoi hop chit ché gitta cac co
quan chdc ndng, dong thdi ting
cudng dau tu vao cac chuong trinh
gido duc, dao tao va ho trg tam ly
cho ngudi pham t6i. Viéc danh gia
thuodng xuyén hiéu qud cia céc
chinh sach va diéu chinh kip thoi
1a vo ciing quan trong dé bao ddm
rdng he thong phap luat luon phu
hgp véi thuc tién va dap ung dugc
yéu cau ctia xa hoi l
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THOI HIEU TRUY CUU TRACH NHIEM HINH SU
pOI1 VGI NGUOGI DUGI 18 TUOI PHAM TOI
THEO PHAP LUAT HINH SU MOT SO NUGC

VA KINH NGHIEM CHO VIET NAM

DINH THI NHUNG, NGUYEN HAI YﬁN, HOANG THANH HUYEN*

Tém tdt: Thoi hi¢u truy citu trach nhigm hinh sy la ché dinh quan trong, mang v nghia nhin dao sdu sdc trong
phdp ludt hinh sy Viét Nam. Tuy nhién, trong qua trinh xét xit nhitng vy dn hinh sy lién quan dén nguvi dudi 18
tudi pham t9i vin con ton tai mot s6 bit cdp, han ché do phdp lugt hign hanh chua cé quy dinh riéng vé ché dinh
thoi hiéu truy citu trach nhiém hinh sy d6i véi doi tugng nay. Trong pham vi bai viét, nhom tic gid tdp trung so
sdnh cic quy dinh vé thoi higu truy ciu trach nhiém hinh sy doi véi nguoi dudi 18 tudi pham toi trong phdp ludt
hinh sy Lién bang Nga va Cong hoa nhin dian Trung Hoa, tit d6 dé xudt, kién nghi hoan thién phdp ludt hinh sy
Viét Nam.

Tir khéa: Truy citu trach nhi¢m hinh sy, nguoi dudi 18 tudi, phdp ludt hinh su.

Abstract: The time limit for criminal prosecution is an important institution, with deep humanitarian significance
in Vietnam’s criminal law. However, during the trial of criminal cases related to people under the age of 18
committing crimes, there are still some shortcomings and limitations due to current laws that have no separate
regulations on the institution of the time limit for criminal prosecution for this object. In the article, the authors
focus on comparing regulations on the time limit for criminal prosecution for people under the age of 18 committing
crimes in the criminal law of the Russian Federation and the People’s Republic of China, from that proposes and

recommendations to complete the criminal law of Vietnam.
Keywords: Criminal prosecution, people under the age of 18 committing crimes, criminal law.

Mot sé khai niém

Nguvi dudi 18 tudi pham toi

Theo phap luat quoc t&, ngudi
dudi 18 tudi la ngudi chua thanh
nién hodc tré em - nhiing ngudi
chua phat trién toan dién vé thé
chat, tinh than, chua c6 kha ning
nhan thic day du, kiém soat chinh
xac suy nghi, hanh vi cia minh'. Bd
luat Hinh sy nam 2015 cda Viét
Nam da c6 sy thay déi so véi Bo
luat Hinh sy nam 1999 khi da su
dung thuat ng “nguci dudi 18
tudi” thay cho “ngudi chua thanh
nién”. Tuy nhién hién nay van chua
c6 khai niém phap 1y vé nguoi dudi
18 tudi pham t0i, vi vay, nhom tac

gid dua ra dinh nghia nhu sau:
Nguvi dusi 18 tudi pham toi la ngubi
tai thoi diém pham toi c6 do tudi tit dii
14 tudi dén dudi 18 tudi c6 ning luc
trach nhiém hinh su ma thuc hién hanh
vi gy nguy hiém cho xi hoi dugc quy
dinh tai Diéu 12 Bo luit Hinh su.

Thoi hiéu truy citu trach nhiém
hinh sy

Trong luat hinh sy nudc ta, ché
dinh thoi hiéu truy ctdu trach
nhiém hinh sy 1an dau tién dugc
thé ché& hoa trong Bo luat Hinh sy
ndm 1985 va ti€p tuc dugc bo
sung, hoan thién tai khodn 1 Biéu
23 Bo luat Hinh su nam 1999 va
khodn 1 Piéu 27 B6 luat Hinh su

nam 2015: “Thoi hiéu truy cdu
trach nhiém hinh su la thoi han do
B0 luat nay quy dinh ma khi hét
thoi han dé thi ngudi pham tdi
khéng bi truy cdu trach nhiém
hinh sy”2. Nhin chung, thoi hiéu
truy ctu trdch nhiém hinh su la
thoi han do phap ludt quy dinh
ma khi k&t thiic thdi han d6 ngudi
pham t6i sé khong bi truy cdu
trach nhiém hinh su n@a. Thoi
hiéu truy ctu trach nhiém hinh sy
con dugc hiéu 1a khodng thdi gian
theo phap luat quy dinh xac dinh
hiéu luc phép ly cia cac quyét
dinh phédp luat dugc ban hanh
ding thoi hiéu.

* Bai vi€t dya trén k€t qua nghién cttu cda nhém tdc gid trudng Pai hoc Luat Ha Noi do TS Ngd Ngoc Diém huéng din.

''Lién hgp qudc, Cong uc vé quyén tré em nam 1989 (Piéu 1); Lién hgp quéc, Cdc Quy tic vé& bdo vé ngudi chua thanh nién bi
tuwde quyén ty do nim 1990 (Quy tic 11(a)).
2 Xem tai khoan 1 Piéu 27 B9 luat Hinh sy nim 2015.
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ThG&i hiéu truy cuu trach
nhiém hinh su déi véi
ngudi dudi 18 tudi pham
to6i theo B luat Hinh sy
nam 2015

BoO luat Hinh sy nam 2015 da
danh Chuong XII (Piéu 90-108)
quy dinh vé hinh phat déi véi
ngudi dudi 18 tudi pham tdi. Mic
du vay van chua c6 ché dinh thoi
hig¢u truy ctu trach nhi¢m hinh sy
doi véi ngudi dudi 18 tudi pham
toi. Do d6, c6 thé hi€u viec ap
dung thoi hi¢u truy cdu trach
nhiém hinh su d6i véi nguoi dudi
18 tudi pham toi cling gidng nhu
doi v6i nguoi thanh nién tai Biéu
27 Bo luat nay. Cu thé sé dugc
hiéu nhu sau:

(i) Vé khai niém: Theo khodn 1
Didu 27 Bo luat Hinh sy nam 2015,
thoi hiéu truy ctu trach nhiém
hinh sy la thoi han do Bo luat nay
quy dinh ma khi hét thdi han dé
thi nguoi pham t6i khong bi truy
cttu trach nhiém hinh su. Nhu vay,
thoi hiéu truy ctu trach nhiém
hinh sy 1a quy dinh nhdm gigi han
thoi gian ma Nha nudc c6 thé truy
cdu trach nhiém hinh su d6i véi
hanh vi pham t6i, bdo dam tinh
nhan dao va cong bang phap luat.
Quy dinh nay xudt phat ti quan
niém cho rang, vi nhitng nguyén
nhan, muc dich, dong co nao dé
ma mot ngudi da thuc hién hanh
vi pham t6i trong khodng thdi
gian nhdt dinh va sau khi da
pham tdi, khong pham t6i mdi, da
&n nan, hoi cdi, tham chi trd thanh
ngudi tot, c¢6 ich trong xa hoi.

(ii) Vé tiéu chudn xac dinh thoi
han cda thoi higu truy cdu trach
nhiém hinh su, khodn 2 Diéu 27
Bo ludt Hinh su ndm 2015 quy
dinh 04 mic thoi han truy ctu
trdch nhi¢m hinh su tuong ting véi

1 | .:.
| ~Nag
Ve . ENTE

04 loai toi pham tai khoan 1 Biéu 9°
gdm toi pham it nghiém trong, toi
pham nghiém trong, t0i pham rat
nghiém trong va toi pham dac biét
nghiém trong. Cac muc thdi han
truy ctu trach nhiém hinh sy dai
ngdn khéc nhau dugc quy dinh
cdn c@ vao tinh chat va muc do
nguy hi€m cho xd hdi cda ting
loai toi pham.

(iii) V& cach tinh thoi higu truy
cdu trdch nhiém hinh suy: “Thoi
hiéu truy ctu trach nhi¢m hinh su
dugc tinh tit ngay to6i pham dugc
thuc hién”4. Céch tinh thoi hiéu
truy ctu trach nhiém hinh sy dugc
bit dau tu ngay toi pham dugc
thuc hién, v6i diéu kién nguoi
pham t0i khong thuc hién hanh vi
pham t6i méi (v6i khung hinh
phat trén 01 nam tu); khong c6 y

3 Xem chi tiét tai khodn 1 Piéu 9 Bo luat Hinh sy nim 2015.
4Xem chi ti€t tai khodn 3 Piéu 27 B6 luat Hinh sy nim 2015.
5 Xem chi tiét tai Piéu 15 B9 luat Hinh sy nim 2015.

6 Toi pham hoan thanh 13 khi hanh vi pham tdi da thda man hé&t cdc ddu hi¢u phdp 1y clia ciu thanh tdi pham.

7Pham toi nhiéu 1an 13 trudng hgp pham mot tdi nhung tir hai 1An pham tdi d6 tré 1én ma mdi 1an pham t6i c6 dy dd y&u td cau

thanh tdi pham.
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Hinh minh hoa.

tron tranh va khong c6 quyét dinh
truy nd. Trong trudng hop cd y
tron tranh, thoi hiéu s& duoc tinh
lai tur khi bi b3t gid hodc ra dau
thi. Quy dinh nay nhdn manh
tinh cong bang va tién bo, bdo
dam phu hop véi mic do nguy
hiém cia hanh vi pham t6i. Tuy
nhién, cach tinh thoi hiéu truy cdu
trdch nhiém hinh su dang con rat
chung va khai quét, d€ hi€u r6 va
dp dung ding thuat ngl nay can
phdi dédt trong ttng loai toi va
truong hop cu thé: giai doan
chu&n bi pham t0i, toi pham chua
dat®, t0i pham hoan thanh®, t6i kéo
dai, toi lién tuc, pham nhiéu t0i’
va pham toi nhiéu lan®.

Ché& dinh thoi higu truy cdu Bo
luat Hinh sy nam 2015 khoéng
duong nhién dp dung doi vdi tat

8 Pham nhiéu tdi 13 trudng hgp pham tir hai tdi khdc nhau trd 1én trong cling mot thdi gian hodc khdc thai gian, mdi 14n pham tdi
c6 day di y€u t6 cAu thanh tdi pham.
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cd cac toi pham. Nhing trudng
hgp khong ap dung da dugc Bo
luat Hinh sy ndm 2015 quy dinh
du6i dang liet ké tai Diéu 28. B6
la: cac tdi xam pham an ninh qudc
gia tai Chuong XIII; cac t0i chong
pha hoa binh, chong loai ngudi va
t0i pham chién tranh tai Chuong
XXVI; tham 6 tai san tai khoan 3, 4
Diéu 353 va toi nhan hoi 10 tai
khodn 3, 4 Piéu 354 Bo luat Hinh
su nam 2015. Viéc quy dinh khong
ap dung thoi hiéu truy cdu trach
nhiém hinh sy d6i véi cac toi pham
ddc biet nguy hi€fm néu trén thé
hién chinh sach hinh su kién quyét,
khong khoan nhugng cia Nha
nudc ta trong viéc bdo vé Nha nudc
cia nhan dan, do nhan dan, vi
nhan dan; bao vé hoa binh, chong
chién tranh xdm lugc va phong
chdng t0i pham tham nhiing’.

Tém lai, ché dinh thoi hiéu
truy ctu trach nhiém hinh sy doi
vGi ngudi dudi 18 tudi pham toi
trong B ludt Hinh sy nam 2015
dugc ap dung tuong tu nhu doi
v6i ngudi thanh nién. Do do¢,
nhim bdo ddm sy cong bing,
nhidn dao va phu hgp véi dac
diém nguoi dudi 18 tudi pham tdi,
can c6 ché dinh riéng cu thé danh
cho nhém déi tugng nay.

Nghién ctu so sanh

véi mot sé quéc gia

trén thé gidi

B ludt Hinh sy Lién bang Nga

Vé co ban, Bo luat Hinh su
Lién bang Nga nam 1996 (stta d6i
b6 sung ndm 2022)"° ¢6 nhiing

diém tuong dong véi Bo luat Hinh
su ndm 2015 cda Viét Nam khi da
danh mot chuong riéng biet dé xti
ly nguoi chua thanh nién (to dd
14 tudi dén dudi 18 tudi) pham toi
tai Chuong XIV ngoai nhiing quy
dinh chung. Tuy nhién, phdp luat
hinh sy Nga c¢6 diém ti€n bo so
v6i Viet Nam cting nhu nhiéu
nuGe trén thé gidi khi quy dinh
ché& dinh thoi hiéu truy cttu trach
nhiém hinh sy riéng d6i v6i nguoi
dudi 18 tudi pham toi tai Diéu 94:
“Thoi higu da dugc quy dinh tai
cac biéu 78 va Diéu 83! Bo luat
nay, khi mién trdch nhi¢m hinh sy
hodc mién chdp hanh hinh phat
cho ngudi chua thanh nién pham
toi s€ dugc giam di moét nida”.
Nhu vay, khi ngudi chua thanh
nién pham t6i sé dugc dp dung
thoi hi¢u truy cdu trdch nhiém
hinh su nhu sau: 01 nim déi véi
toi pham it nghiém trong; 03 nam
doi véi toi pham nghiém trong; 05
ndm doéi véi toi pham rat nghiém
trong va 07 nam 06 thang do6i véi
toi pham dac biét nghiém trong.
C6 thé thdy, thoi han truy ctu
trdch nhiém hinh sy d6i v6i nguoi
duéi 18 tudi pham toi trong Bo
luat Hinh sy Lién bang Nga va Bo
luat Hinh sy cda Viét Nam c¢6
khodng céch rat 16n. Phap luat
hinh sy ctia Nga da rdt tién bo,
nhan dao khi rit ngdn thoi hieu
truy ctu trach nhiém hinh su déi
v6i ngudi dudi 18 tubi pham toi
nhdm cu thé héa theo chuan muc
vé duong 16i xi¢ ly d6i v6i nguoi
chua thanh nién pham tdi ¢6 su
phan biét d6i v6i ngudi da thanh

nién, gép phan bdo ddm ngudi
chua thanh nién c6 diéu kién gido
duc, cdi tao, mau chéng tai hoa
nhap cong dong.

B0 lugt Hinh sy Cong hoa nhin
dan Trung Hoa

Ciing giong nhu Viét Nam, Bo
luat Hinh su Cong hoa nhan dan
Trung Hoa 1979', stta d6i b6 sung
nam 2021 (B luat Hinh sy Trung
Qudc) chua c¢6 quy dinh rieng vé
thoi hi¢u truy cdu trach nhiém
hinh sy d6i véi ngudi dudi 18 tudi.
Vi vay, ché dinh nay khong c6 su
phan biét gitta nguoi dudi 18 tudi
va nguoi trén 18 tudi ma van 4p
dung chung cho 2 nhém déi tugng
trén. Bén canh nhiing di€m tuong
déng v6i Bo luat Hinh sy Viet
Nam nhu: cach hi€u vé thoi higu
truy ctu trach nhiém hinh sy, tiéu
chuan xac dinh dua vao tinh chat
nguy hiém ctia hanh vi pham toi
va mot s6 cach tinh thoi hiéu thi
Bo luat Hinh su Trung Qudéc ¢6
mot sd diém khéc biét nhu:

(i) V& thoi diém tinh thoi hieu
truy cttu trdch nhiém hinh su, cac
nha luat hoc Trung Quéc c¢6 ly
ludn cu thé hon vé tiéu chuan
thiét lap toi pham, tit d6 c6 cach
xdc dinh khéc vé thoi hiéu truy
cttu trach nhié¢m hinh sy trong cac
truong hop cu thé, néu ngay thiét
lap toi pham la ngay phat sinh
hau qud cda t6i pham, thi thoi
hiéu truy ctu trach nhi¢m hinh sy
doi v6i hau qua tinh tit ngay hau
qud cda toi pham phdt sinh®. Quy
dinh nhu vay la bdi trén thuc t&,
ngoai nhiing truong hop pham toi

10 Xem chi tiét tai: “YTOJIOBHBIN KOJIEKC POCCHUICKOI ®EJIEPALINN”, https://www.consultant.ru/document/cons_doc_LAW_10699/, ngay

02/01/2025.

1 VK P® Crarbst 83. OcBoGOXeHIE OT OTOBIBAHIS HAKA3aHWS B CBSI3H C HCTEYCHHEM CPOKOB JAaBHOCTH OOBHHHTEILHOTO MPHroBopa cyaa « 1.JIumo,

OCY’KJICHHOE 32 COBEpILECHNE NIPECTYILICHNUs, 0CBOO0XKIAETCs OT OTOBIBAHHS HAKAa3aHHs, €CIIM OOBHHHUTE/IbHBIH IPUTOBOP Cy/1a He Obll IPHBEIEH B UCIIOI-

HCHUC B CIICYIOIIME CPOKHU CO JIHA BCTYIUUICHUS €0 B 3aKOHHYIO CHITY: a) J1Ba roja TIpU OCYKJICHUU 3a NPCCTYIIIICHUEC HEOOIIBIIION Tﬂ)KeCTI/I;G) ECTh JICT

TIPHA OCYKICHHUHU 3a IIPECTYIIICHUE CpeﬂHCﬁ TZ)KCCTI/I;B) JACCATD JIET IIPU OCYKICHUH 3a TSIKKOE HpCCTyHHCHI/IC;F) IIATHAAUATE JIET IIPU OCYKACHUH 3a 0co60

TSKKOE TIPECTYILICHHE.

12Chinese Law Translate (2021), Community - supported, Crowd sourced Translation and commentary, https://www.chinalawtranslate.com/en/crim-

inal-law-2021/, ngay 10/01/2025.

1 Gido su Ta Vong Nguyén (Chd bién) (2012), Gido trinh Hinh phdp hoc (tdi ban 1an thit 3), Nxb.Pai hoc Bic Kinh, tr.269
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thong thuong, con mot s6 loai toi
pham ma ngay thuc hién hanh vi
pham t6i nhung chua xdc dinh
dugc khi nao thi hau quéd cda hanh
vi xdy ra véi muc do cu thé.

(i) Quy dinh vé mot trong cac
truong hgp khong dp dung thoi
hiéu truy ctu trach nhiém hinh su.
Khi ngudi bi hai c6 don yéu cau
khéi t6 vu &n, tda 4n nhan dan,
vién ki€m sit nhan dan, cd quan
cong an can phai lap hd so an dé
diéu tra lai, né€u khong lap hd so
thi khong han ch& thoi higu truy
ciu trach nhigm hinh sy. Diéu nay
mang tinh md rong va linh hoat
hon so v6i quy dinh tai Diéu 28 B
luat Hinh sy ndm 2015, dong thoi
nhdam muc dich ddu tranh phong
chdéng toi pham mot cach triet dé
déi véi nhiing nguoi pham toi
tron tranh, diéu tra xét xd ciing
nhu bdo vé quyén lgi hgp phap
cda ngudi bi hai, dac biét la trong
cac truong hgp ma ho bi tén
thuong vé mat tinh than hodc thé
chdt va khong dé€ co quan chic
nang vo tinh hodc ¢6 y bé qua
vigc diéu tra toi pham chi vi sy
cham tré hodc thi€u sét trong cong
tac dieu tra, xét xd toi pham.

(iii) Bo luat Hinh su Trung
Quéc quy dinh: B6i véi nguoi
pham t0i theo quy dinh cia phap
luat ¢6 hinh phat cao nhat d6i véi
toi d6 la ta chung than hodc td
hinh, néu sau 20 ndm ma thdy van
can phdi truy cttu trach nhiém
hinh sy thi phdi dugc Vién kiém
sat nhan dan tdi cao phé chudn.
Day la truong hgp ngoai lé mic
du da hét thai hieu nhung khong
loai bé khd ndng truy cdu trdch
nhiém hinh sy d6i v6i ngudi pham
toi néu xét thdy can thi€t nham
bdo ddm tinh can trong, khéach
quan, minh bach. Ttr d6 mé rong
thdm quyén cda Vién kiém sat
nhan dan t6i cao trong viéc linh
hoat phé chuédn d6i véi céc truong
hgp xét thay con c6 kha nang gay
nguy hi€m cho xa hoi.

M6t s6 van dé can dat ra

Thuc hién dudng 16i, chinh
sach cia Dang, phap luat cia Nha
nudc vé xd ly ngudi dudi 18 tudi
pham t6i, ciing nhu theo tinh than
cia Cong udc Lién hop qudc vé
quyén tré em (1989) va Quy tdc
Bic Kinh (1985), thong qua viéc
nghién cttu Bo luat Hinh sy Lién
bang Nga va Trung Qudc, nhém
tdc gid dé xudt mot sd kién nghi
dé€ hoan thién ché dinh thoi hiéu
truy ctu trach nhiém hinh sy déi
véi ngudi dudi 18 tudi pham toi
tai BO luat Hinh sy ndm 2015:

Thit nhdt, nén b sung ch& dinh
thdi hiéu truy cttu d6i véi ngudi
duéi 18 tudi pham toi thanh mot
diéu luat rieng tai Chuong XII. Bi
ngudi dudi 18 tudi pham toi la
nhém doi tugng déc biét, can phai

SO 3 (131)@ THANG 3-2025

Hinh minh hoa.

xét dén cac yéu t6 tam sinh ly,
nhan than, tinh chdt nguy hiém
cho xa hoi tai thoi diém dua ra xét
xt... M&t khac, ché dinh thoi hidu
truy ctiu trach nhieém hinh sy cling
gop phan tao diéu kién cho ho ¢6
co hoi sta sai, tu dudng, lam lai
cudc doi va trd thanh ngudi cé ich
cho gia dinh va xd hoi. C6 thé
thdy, viéc quy dinh thdi han cda
thoi hiéu truy cdu TNHS d6i vé6i
ngudi dudi 18 tudi pham toi c6 y
nghia phép ly - thuc tién rat quan
trong. Bo luat Hinh sy Viét Nam
nén tiép thu diém ti€n bo cda BoO
luat Hinh sy Lién bang Nga bang
viéc b6 sung vao ché dinh thdi
hiéu trach nhiém hinh su nhu sau:
“Thoi higu truy cdu trdch nhiém
hinh sy d6i v6i ngudi dudi 18 tudi
pham tdi bdng % muc thdi hieu
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quy dinh tai khodn 2 DBié¢u 27”. Cu
thé: 02 ndm 06 thang doi vdi toi
pham it nghiém trong; 05 nim doi
v6i toi pham nghiém trong; 07
ndm 06 thang do6i voi tOi pham rat
nghiém trong va 10 nam doi voi
toi pham déac biet nghiém trong.
Thit hai, hién nay Bo luat Hinh
su ndm 2015 quy dinh thoi hiéu
truy cttu trach nhiém hinh sy dugc
tinh to thoi di€m thuc t€ x4y ra
hanh vi pham t6i, tuy nhién d6i
VGi cac toi pham c6 tinh chat dac
biét nghiém trong, hdu qua cda
hanh vi c6 thé kéo dai hodc phat
hién mudn thi viéc quy dinh thoi
hig¢u tinh ti ngay hau qud xay ra
bdo ddm tinh cong bang trong viéc
xét xi cdc vu an. Mdc du chinh
sach do6i véi nguoi dudi 18 tudi
pham to6i ludn hudng dén tinh
nhan dao nhung van phai du ran
de, nghiém khic dé€ gido duc, cdnh
cédo nhiilng ngudi dudi 18 tudi va
bdo ddm quyén loi hop phap cho
nguoi bi hai. Do d6, nhém tac gia
ki€n nghi phdp luat quy dinh cu
thé vé cach tinh thoi hiéu trong
mot s trudng hgp ma hau qua
cda hanh vi pham t0i xdy ra sau
thoi diém hanh vi duoc thuc hién
thi thoi hieu dugc tinh tur lic hau
qud cda hanh vi xdy ra. Vi vay,
Nha nudc can ban hanh vin ban

N U= W

Béc Kinh, 2012.

phap luat huéng dan cu thé vé
cach tinh thoi hi¢u truy cttu trach
nhiém hinh sy dé tao nén su thong
nhd't, dong bod gitp qué trinh 4p
dung phap luat thuan lgi hon,
tranh sy ling ting va khé khan
trong khi diéu tra va xét xi ctia co
quan nha nudc c6 thdm quyén.

Thit ba, quy dinh khong ap
dung thoi hiéu truy cdu trach
nhiém hinh su trong trudng hop
co quan c6 thdm quyén khong tién
hanh diéu tra lai du nguoi bi hai
da c6 yeéu cau khdi td, cho phép
cac co quan ti€n hanh t6 tung nhu
toa an, vién ki€m sat va cd quan
diéu tra quyét dinh trong viéc xi
ly yéu cau ctia nguoi bi hai. Xét
theo phéap luat hinh sy Viét Nam,
viéc thi€u mot quy dinh tuong tu
c6 thé dan dén tinh trang cd quan
chic ndng cham tré hodc bd sét
nhiém vu, gy thiét hai nghiém
trong dén quyén va lgi ich hop
phdp cda ngudi bi hai, ddc biét
trong cdc vu an lién quan dén ton
hai tinh thdn hodc thé chat. Vi
vay, viéc sta doi, b6 sung quy
dinh nay trong B¢ ludt Hinh su
khong chi bdo ddm tinh cong bang
ma con nang cao hiéu qua thuc thi
phép luat.

Tai liéu tham khao

Thit tu, trong trudong hop nguoi
duéi 18 tudi pham toi ddc biet
nghiém trong vd&i mic hinh phat
cao nhat la tu chung than hoic tu
hinh va sau khi hét thoi hiéu truy
cdu trach nhiém hinh su ma céc
co quan c6 thdm quyén xét thay
van can truy ciu trach nhiém hinh
sy thi dé nghi Vién kiém sat nhan
dan t6i cao phé chudn. Quy dinh
nay thé hién sy nghiém minh va
than trong trong xu ly t6i pham,
déng thoi bdo ddm sy kiém soat
chat ché ti cd quan tu phap toi
cao d€ tranh lam dung quyén lyc
va bdo ddm tinh cong bdng.
Ching ta c6 thé€ hoc hdi kinh
nghiém nay dé€ hoan thién phap
luat hinh sy, dac biét trong boi
canh cac toi pham nghiém trong
nhu xam pham an ninh qudc gia
va trat tu xa hoi ngay cang phtic
tap. Viéc ép dung co ché pheé
chuédn tir Vién kiém sat nhan dan
t0i cao sé gilip ting cudng tinh
minh bach va nghiém minh, gitip
xt 1y cac truong hop nay mot cach
khach quan, nhan dao, bdao vé
quyén 1¢i hgp phdp cda ngudi
chua thanh nién va phu hgp véi
tinh thdn Coéng udc quic t&€ vé
Quyén tré em ma Viét Nam la
thanh viéen W

D.T.N-N.H.Y-H.T.H

. Bo luat Hinh sy Viet Nam nam 1985, sita d6i b6 sung ndm 1989, 1991, 1992, 1997.

. Bo luat Hinh sy Viét Nam nam 1999, sita d6i b6 sung ndm 2008.

. Bo luat Hinh sy Viét Nam nam 2015, stta d6i b6 sung ndm 2017.

. Bo luat Hinh sy Lién bang Nga nam 1996, sita d6i b6 sung ndm 2022.

. Bo luat Hinh sy Cong hoa Nhan dan Trung Hoa nam 1979, sita d6i b6 sung ndm 2021.

. Gido su Ta Vong Nguyén (Chu bién), Gido trinh Hinh phip hoc (tdi ban lan thi 3), Nxb Pai hoc

7. Lién hgp qudc: Cong udc vé quyen tré em ndm 1989; Cac Quy tdc vé bdo vé ngudi chua thanh nién

bi tudc quyén tu do ndm 1990.

8. Quy tdc Bdc Kinh nam 1985.

9. TS Nguyén Dtic Mai (Chd bién), Binh lugn khoa hoc B lugt Hinh sy 2015 siia doi, bo sung 2017, Nxb

Chinh tri Qudc gia Su that, 2018.
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QUY DINH PHAP LUAT VE MOI GIGI BAT PONG SAN
THUC TRANG VA MOT SO KIEN NGHI

PHAM LINH TRANG"

Tém tit: Hién nay, mic dii cé su thiéu hut vé ngudn cung nha & tai cdc thanh phd’ 16n, thi truong bat dong
sdn vin dién ra v6 cing séi dong, cic giao dich mua bin nha & thong qua moi gidi bt dong sdn ngay cang trd
nén phd bién. Tuy nhién, hinh thiic mua bin nha & nay van con ton tai nhiéu bit cdp, can dugc xem xét mot cich
kij luong nhim gép phan kiém sodt vé gid va tranh thit thu thué. Bai viét phin tich nhimmg quy dinh phdp ludt
hién hanh vé kinh doanh, méi gidi bit dong sin; nhing ton tai, bit cdp trong hoat dong méi gidi bt dong sin,
qua d6 dé xudt mot so” gidi phdp hoan thién phdp lugt vé moi gidi bat dong sin.

Tir khéa: Bit dong sin, moi gidi, méi gidi bit dong sin.

Abstract: Now, although there is a shortage of housing supply in big cities, the real estate market is still extremely
vibrant, with housing transactions through real estate brokers becoming more and more popular. However, this form
of housing buying and selling still has many shortcomings and needs to be carefully considered to help control prices
and avoid tax losses. The article analyzes current law regulations on real estate business and brokerage; shortcomings
and inadequacies in real estate brokerage activities, thereby proposing some solutions to improve the law on real

estate brokerage.

Keywords: Real estate, brokerage, real estate brokerage.

Pat van dé

Qua trinh d6 thi héa va cong
nghiép héa nhanh chéng da dan
dén su dich chuyén cac lao dong
tré ti nong thon ra thanh thi dé
tim ki€m viéc lam. Diéu nay dat
ra mot bai toan khoé trong viéc giai
quyét van dé nha & sao cho khong
nhiing dap tng dugc v6i nhu cau
thuc tién cda nguoi dan, ma con
bdo ddm vé quyén vé nha § cda
cong dan da dugc Hién phap va
Luat Nha & quy dinh.

Hién nay, nhu cau vé nha &
dang & muc rdt cao so vdi ngudn
cung sdn 6. Cu thé, theo thong ke
cta Savills Viét Nam, tit nam 2023-
2025, Ha No6i c6 them 157.000 ho
gia dinh, trong khi d6 ngudn cung
nha & cung ky chi c6 khodng
59.000 cin ho, 9.000 nha & thap
ting va khoadng 18.700 can nha &
xd hoi du kién md ban, do dé thi
trudng bat dong san hién nay dang
thi€u hut khoang 70.300 cin ho.

C6 thé néi rang, viec mua ban
nha & tai cac thanh phd 16n nhu
Ha Noi, TP. H6 Chi Minh dang
dién ra rat s6i dong. Mac du su
thi€u hut nha & 1a mot trong

" Tda dn Quéin sy Quan khu 1.

nhiing nguyén nhan dan dén gia
nha bi ddy lén cao, gy kho khin
cho ngudi c6 nhu cdu mua nha &,
tuy nhién, mot phan nia ciing 1a
do su tham gia cia cdc moi gidi
b&t dong san trong viéc thuc hién
cac giao dich mua ban.

Viéc mua ban bat dong san noi
chung, nha & ndi rieng thong qua
hinh thitic moéi giGi bdt dong sin
dang ngay cang trd nén pho bién
do su phan cong chuyén mon hoéa
lao dong trong xa hoi, s6 lugng
ngudi 1am nghe moi gidi bat dong
san nhie¢u hon, dich vu ma ho mang
lai cting chuyén nghiép va thuan
tién cho cd bén mua va ban...

Quy dinh phap luat vé kinh
doanh dich vu bat ddng
san, moi giGi bat dong san
Hién nay, viéc mua ban nha &
thong qua hinh thdc moi gidi bat
dong san da dugc phéap luat quy
dinh khé cu thé trong mot s6 cac
van ban phap luat nhu Luat Kinh
doanh bat dong sdn nam 2023,
Luat Nha & nam 2023, da tao co
s& phap ly kha viing chdc cho loai
hinh nay. Cac quy dinh cda Luat

Kinh doanh bat dong sdn vé hoat
dong kinh doanh bat dong san va
moéi gidi bat dong gdém mot s6
diém dang luu y nhu sau:

- Vé doi tuong diéu chinh: 1a t8
chiic, co quan va cd nhan kinh
doanh bat dong sidn hodc lién
quan dén kinh doanh bat dong san
tai Viet Nam.

- Luat Kinh doanh b&t dong
sdn quy dinh vé kinh doanh dich
vu bat dong san la mot trong
nhiing hinh thtc kinh doanh bat
dong sédn; moi gidi bat dong sin
thi dugc coi 1a mot loai hinh cda
kinh doanh dich vu b4t dong san
bén canh viéc tu van hay quan ly
bat dong san.

- Khai niém vé moi gidi bat
dong sidn cing dugc néu rat ro
trong Luat, dé la viéc lam trung
gian trong mua bdn, chuyén
nhugng, cho thué, thué lai, cho
thué mua bat dong sén. Hiéu theo
cach dinh nghia nay thi viéc mua
ban bat dong san qua hinh thic
moi gidi bat dong san ctia c4 nhan
hay doanh nghiép déu phadi tuan
thd diung cac quy dinh cda Luat
d6i v6i hoat dong kinh doanh bat
dong san.
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- Ngoai ra, dé€ bdo ddm tinh
thong nhat, Luat Kinh doanh bat
dong sén cling c6 quy dinh thém
vé mot s6 nguyén tic d6i véi hoat
dong kinh doanh b4t dong sin
nhu: phdi cong khai, minh bach, tu
do thda thuan trén co sd ton trong
quyén va 1gi ich hgp phap cda cac
bén thong qua hop déng, khong vi
pham diéu cdm cda Luat...

- Luat Kinh doanh bat dong
sdn cting ddc biét nhan manh vé
van dé gia cdia bat dong san trong
giao dich kinh doanh bat dong
sdn, cu thé 1a gid cad do cac bén
thdéa thuan va phdi ghi trong hop
déng. Trong truong hop c6 quy
dinh vé gid ciia Nha nuéc thi phai
thuc hién theo quy dinh d6; t6
chiic, cd& nhan kinh doanh bat
dong sdn ghi ding gid tri giao
dich thuc t& trong hop ddng, chiu
trach nhiém trong viéc ghi gia
giao dich trong hop déng khong
ding véi gia giao dich thuc t&.

- Bén canh dé, Luat cling c6
quy dinh ddéi véi hoat dong mua
ban bat dong sdn quy md nhd tai
khodn 3, 4 Piéu 9, dé6 1a: véi ca
nhan kinh doanh bat dong sin
quy m6 nhd thi khong phdi thanh
lap doanh nghiép kinh doanh bat
dong san nhung phdi ké khai nop
thu€ theo quy dinh cda phap luat.

- Luat con quy dinh vé viéc t&
chic, cd nhan ban nha &, cong
trinh xay dung, phan dién tich san
xdy dung trong cong trinh xay
dung khong nhdm muc dich kinh
doanh hodc ban, cho thué, cho
thué mua nha &, cong trinh xay
dung, phan dién tich san xay
dung trong cong trinh xdy dung
duédi mic quy mo6 nhd thi khong
phdi tudn thd ciac quy dinh cda
Luat nay nhung phdi ké khai nop
thu€ theo quy dinh cta phap luat;
truong hgp ca nhan ban, cho thué
mua nha &, cong trinh xay dung,
phan dién tich san xay dung trong
cOng trinh xay dung con phai thuc
hién cong chiing, chiing thuc theo
quy dinh tai khodn 5 Diéu 44 cia
Luat nay.

@

Nhiing ton tai, bat cap
trong hoat déng méi gidi
bat dong san

Tu viéc nghién ciu cdc quy
dinh phép luat vé kinh doanh bat
dong san qua hinh thiic moéi gidi
bat dong san da dugc trinh bay &
trén va quan sat doi song thuc tién
cda hoat dong kinh doanh dich vu
bat dong san, cho thdy hién van
con mot s6 bat cap cd vé mit
phép ly va thyc tién sau day.

Bt cdp trong cdc quy dinh phdp
ludt vé méi gidi bat dong sin

M¢t Ia, cac quy dinh cda Luat
Kinh doanh b4t dong sdn nim
2023 mdi chi chi yéu tap trung
vao hoat dong moi gidi bat dong
san la doanh nghiép nén van con
bd ngd modt s6 van dé phap ly doi
v6i hoat dong moi gidi bat dong
sdn cda ca nhan, dic biét 1a cac ca
nhan moi giGi bat dong sdn mang
tinh tu do, tu phat.

T cdc quy dinh cda Luat cho
thdy moi gii bat dong san tu do
dugc coi la mot dang cia moi gidi
b4t dong sdn néi chung, nhung
trong cac quy dinh lién quan vé
kinh doanh bat dong san, moi gidi
b4t dong sdn chd yéu mdi chi
huéng dén quy dinh vé kinh
doanh, moi gidi bat dong san dudi
dang du 4n, con moi gidi doi véi
loai bat dong sén la nha & nhé 1é
thudc quyén sd httu ca nhan, bao
gom nha & trén dat hodc nha
chung cu con thi€u quy dinh cu
thé 1am co s& dieu chinh trong céc
giao dich mua ban.

Bén canh d6, mac du Luat da
c6 quy dinh vé cd nhan moi gidi
bat dong san khong phai dang ky,
nhung phdi ké khai thué, tuy
nhién, co ch€ bdo ddm cho quy
dinh nay duogc thuc thi mot cach
triet d€ lai chua dugc quy dinh cu
thé. Vi vay, sé khong thé phat
hién kip thoi va xd ly ngay véi
hanh vi moéi gidi bat dong san
khong thuc hién ding quy dinh
phép luat vé ké khai thu nhap va
ndp thué.

Hai la, thuc tién khong chi
dung lai ¢ viéc khé xac dinh va
thu thu€ d6i vdéi cd nhan hanh
nghé moi giéi bat dong sdn ma

cOn véi cd viéc xac dinh thué thu
nhap cd nhan va thué trudc ba ma
nguoi ban bat dong san phai nop,
bdi quy dinh vé gia ma Luat Kinh
doanh bat dong san quy dinh hién
nay thuc sy tinh kha thi chua cao,
do trong thuc t&€ da va sé xdy ra
nhiing trudng hgp ngudi ban va
mua bat dong san c6 thé thong
qua moi gidi hodc truc ti€p nhung
lai ngdm thda thuan véi nhau gia
tri thyc ctiia bat dong san va gia
tri d6 c6 thé cao hon mtc gia theo
quy dinh cia Nha nué6c. Trong khi
do, tai van phong cong ching thi
cdn cd phap ly ma cong ching
vién cdn cd dé soan thdo hgp
déng mua ban bat dong san chinh
la khung gia quy dinh cida Nha
nuGc nham xac dinh gié tri cda bat
dong san. Noi dung vé gia cia bat
dong sdn trong hgp déng cong
chiing mua ban bat dong san la co
s& dé bén ban bat dong sdn phai
nop thué, con cdng chiing vién rat
kho6 dé€ xac dinh dugce gié tri giao
dich thuc t€ cua b4t dong san la
bao nhiéu, ddn dén ngudi ban bat
dong san chi phdi nop muc thué
it hon thuc t€ va nhu vay cing c6
nghia tuy da cé quy dinh phap
luat diéu chinh nhung khong thé
thuc thi dugec.

Ba I3, Piéu 9 Luat Kinh doanh
bat dong sdn ndm 2023 tuy c6 de
cap dén bat dong sdn quy mo6 nhd
nhung chua gidi thich ré rang, cu
thé nén con ¢é nhing cach hiéu
chua théng nhat. Trén thuc té,
ching ta van dang hi€u va thuc
hién theo quy dinh tai Diéu 5 Nghi
dinh s6 02/2022/ND-CP vé huéng
dan thi hanh Luat Kinh doanh bat
dong sdn nam 2014. Tuy nhién,
vGi cach gidi thich vé bat dong san
quy m6 nhé ¢ Nghi dinh nay con
chung chung, chua cu thé nén gip
khé khan khi 4p dung. Thuc t€ tuy
cung mdt don vi dién tich nhu
nhau, nhung lai c6 su chénh léch
kha 16n vé gia tri cda cac bat dong
sdn nhu la: bat dong san & quan
trung tdm va quén xa trung tam
trong cting mot thanh phé hay la
chénh lech gia gitta bdt dong san
@ khu vuc thanh thi va néng thon,
do vay, viéc xdc dinh thé€ nao la
bat dong sdn quy mo6 nhd cho phu
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hgp véi ting khu vyc cling can
phai phdi tinh toan cu thé hon.
Déng thoi, trong Luat Kinh
doanh bat dong sdn nam 2023 con
c6 thém quy dinh: d6i véi viéc
kinh doanh bat dong sdn quy mo
nhd thi khong phdi tuan thu theo
quy dinh vé kinh doanh bat dong
sdn ctia Luat nay. Vi vay, da dan
dén nhiéu ban khodn, dién hinh
1a: phdi ching ching ta nén hiéu
rdng v6i cac chi thé thuc hién
hoat dong kinh doanh b4t dong
sdn c6 quy mo nhd thi khong can
phdi thanh 1ap doanh nghiép va
cting khong can tuan thu nguyén
tdc cong khai, minh bach da dugc
quy dinh tai Diéu 4 cda Luat; v6i
nhiing trudng hop nha & trén dat,
nha chung cu da thudc quyén sd
htu cd nhan khi dugc ban qua
hinh thiic mo6i gidi thi cting khong
can minh bach, cong khai vé thong
tin cda cac loai bat dong sén nay?
Nhu vay, cing c6 thé hiéu
rdng, hoat dong moi gidi bat dong
san hodc ngudi kinh doanh bat
dong sdn c6é quy moé nhé khong
can thiét phai cong khai vé gia cta
bat dong sdn khi thuc hién giao
dich, trong khi viéc thi€u cong
khai vé gia cd sé gay ra cac kho
khin nhat dinh trong viéc kiém
soat vé gid cda bat dong sén, lam
cho nhiing ngudi c6 nhu cau that
it c6 co hoi ti€p can, dic biét hon
ntta néu ho la nguoi lao dong c6
muc thu nhap thdp hodc trung
binh nhung lai chua du diéu kién
dé€ dugc mua nha & xa hoi.
Bit cdp trong thuc tién mua bdn
bét dong san qua hoat dong moi gidi
Trén thuc t&, gia bdt dong san
tding nhanh va qud cao hién nay
cling ¢6 them phan do cdc moi
giGi bat dong sdn thdi gid bing
nhiéu hinh thitc va chiéu tro khac
nhau nhu: khi giéi thiéu véi khach
hang ho c6 thé néi qua lén vé
thong tin bat dong sdn can giao
dich d€ tao niém tin cho khéch
hang; ho cling c6 thé 1udt séng bat
dong sdn bing cach dit coc véi
cht nha rdi rao ban lai véi gia cao,
khi ¢6 khach mua thi sang tay dé
an chénh lech, cho nén gia ma chua
nha ban thdp hon nhiéu so véi gia

ma ngudi mua phdi mua qua moi
gidi; hodc cling c6 thé cac moi gidi
lien k&t nhau tao ra cdc giao dich
40 lam cho ngudi mua bi nhiéu
loan théng tin.

Hién cling chua c6 quy dinh cu
thé vé viec dugc hudng phan tram
hoa hong ctiia moéi gidi bat dong
san la bao nhiéu cho mot giao dich
thanh cong. Luat Kinh doanh bat
dong san nam 2023 quy dinh viéc
nay do cdc bén tu thda thuan.

Pé xuat mét sé giai phap

bé hoan thién cédc quy dinh
phap luat vé moéi gidi bat dong
sdn va g6p phan kiém soat vé gia
b4t dong sdn, han ché viéc that
thu thu€ cho ngan sach nha nudc,
tac gid dé xudt mot s6 gidi phap
dudi day:

(1) Can siét chiat hon nita viéc
quan ly hoat dong moi gidi bat
dong san, khong chi dung lai &
vigc quy dinh cdc moi gidi la ca
nhan phai c¢6 chiing chi hanh nghé
va thuc hién viéc ké khai thué& day
dd mdi dugc hoat déong ma con
phai ¢6 co ché ki€m tra, gidm sét
chat ché va ché tai phu hgp déi
véi hoat dong cua cdc moi gidi bat
dong san 1a ca nhan ty do, nham
bdo ddm phat hién kip thoi va xud
ly nghiém nhttng truong hgp moi
gi6i khong thuc hién ding quy
dinh phap luat.

(2) Nén bd sung quy dinh do6i
vOi cdc giao dich mua ban bat
dong san, bao gém cd nhiing bat
dong sdn quy md nhd van phdi
bdt budc phéi cong khai thong tin
trén cadc trang thong tin dién td,
san giao dich bat dong san... Khi
thuc hién viéc ky hgp dong mua
ban tai van phong cong chiing, bén
ban phdi xudt trinh cho cong
chiing vién kiém tra minh ching
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vé cac thong tin lién quan dén bat
dong sdn da dugc cong khai & dau,
gid tri giao dich dugc thda thuan
la bao nhiéu, nhu vdy méi c6 can
ci d€ cong ching vién xac dinh
dugc gia tri thuc cda bat dong san,
tt d6 c6 thé tinh dugc mic thué
theo dung gid tri cda giao dich
thuc t€ va ciing bdo dam tinh kha
thi cia quy dinh phap luat. Thong
qua quy dinh nay cling sé gitp
viéc ddng thong tin vé bat dong
sdn vé gan nhat vdi gia tri thuc,
trdnh tinh trang bi moéi gidi lam
nhiéu loan vé gid trén thi trudong
nhu hién nay va bén mua bat dong
san cting khong bi tung hda mu,
mat phuong hudng.

(3) B€ ting hiéu qua hon nita
trong viéc kiém soit vé gia va
tranh tinh trang that thu thué, can
phai b6 sung thém quy dinh véi
truong hop giao dich thuc hién
gitta cd nhan v6i ca nhan hodc cé
su tham gia cda moi gidi tu do, tu
phéat khong cé ching chi hanh
nghé moi gidi thi khi thuc hién ky
hop déng mua ban cong ching
phdi c6 minh ching vé viéc thong
tin ban b4dt dong sdn bang hinh
thdc nao, qua trang dién td, mang
xa hoi va dic biét 1a thong tin vé
gid cda bat dong san do.

(4) Ben canh d6, can quy dinh
cu thé hon vé bat dong sdn quy
mo6 nhé dé théng nhdt vé cach
hiéu, thuan tién hon khi ap dung
trong thyc tién, chdng han nén can
cl vao cac tiéu chi vé dién tich va
gid tri ciia b4t dong sdn, nhung
phdi gdn véi ting khu vuc va c6
diéu chinh theo sy thay d6i vé gia
cda thi truong, c6 nhu vay méi dat
dugc sy cong bing va dap ung
dugc yéu cau cua thuc tién |l

P.L.T

Tai liéu tham khao
1. Luat Kinh doanh b4t dong san nim 2014.
2. Luat Kinh doanh bat dong sdn nam 2023.

3. Luat Nha & nam 2023.

4. Nghi dinh s& 02/2022/ND-CP ngay 06/01/2022 ctia Chinh phu quy
dinh chi tiét thi hanh mot s6 diéu cta Luat Kinh doanh bat dong san.




TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

HOAT PONG THUC TIEN

SO 3 (131)@ THANG 3-2025

NHAN THUC VA AP DUNG PHAP LUAT NHIN TU THUC TIEN XET XU
CAC VU AN KINH TE, THAM NHUNG THOI GIAN QUA

MOT SO Y KIEN VA GIAI PHAP'

TS.LS PHAN TRUNG HOAT
Nguyén nhan va diéu kién
nay sinh cac vu an hinh su
vé kinh t&, tham nhiing
Tu sau chd truong d6i mdi cia

Déng tit Dai hoi IV (1986), chiing

ta thdy dugc nhiing buéc chuyén

quan trong trong hé théng phap
luat khi diéu chinh cdc quan he cia
nén kinh t&€ thi trudong theo dinh
huéng XHCN. Dén nay, hé thong
phap luat (trong dé c6 phéap luat
trong linh vuc quan ly kinh t&) co
ban dugc hoan thién, trd thanh luc
ddy thiic day sy phat trién cac mit
kinh t&€, van hoa, xa hoi, hoi nhap
qudc t&, gép phan thuc hign chu
truong xay dung Nha nu6c phéap
quyén Viet Nam XHCN, tién trinh
cai cach tu phap cua dat nudc bude

vao ky nguyén mdi.

Tuy nhién, bén canh nhing
thanh qua to 16n, cung véi mat trai
ctia nén kinh t& thi trudng, c6 nhiéu
y&u t6 khach quan va chi quan tac
dong dén qua trinh xay dung va
thuc thi phap luat. Tinh hinh t6i
pham van con dién bién phiic tap,
nhiéu dia phuong, nhiéu nganh dé
xdy ra cdc vu an trong linh vuc
quan ly kinh t&€, gay hau qua dac
biet nghiém trong, anh hudng dén
van khi d4dt nudc. La mot trong
nhiing chd thé tham gia t6 tung,
thuc hién chtic nang xa hoéi cao quy
ctia nghé luat su, thoi gian qua, doi
ngd luat su Viet Nam da c6 nhieu
¢ gang trong viéc gop phan cung
cac ¢0 quan va ngudi tién hanh t&

TS.LS Phan Trung Hoai, Phé Chii tich Lién doan Ludt su Viet Nam tai Hi

thdo “Ddi mdi cong tic xdy dung va thi hanh phdp ludt dip 1ing yéu ciu
phit trién dat nudc trong ky nguyén mdi”.

tung lam r6 su that khach quan,
nguyén nhan, boi canh xdy ra vu
an, gép phan béao vé cong 1y, bao
vé quyén con ngudi, quyén va loi
ich hgp phap cia Nha nudc, t6
chic, doanh nghiép va cong dan,
thé hién dugc ban chat dan chud
trong hoat dong t6 tung hinh su.
Tu thuc tién tham gia t6 tung
hinh sy tir dau nhiing ndm 90 cta
thé ky 20 dén nay, chiing t6i nhan
thay, mdi vu dn hinh su ndy sinh bao
QIO ciing ¢6 nhitng nguyén cd ciia né.
Céc nha toi pham hoc khi dé cap
dén tinh hinh pham téi nhu mot

hién tugng xa hoi, xdc dinh céc
tieu chi danh gia va nguyén nhan,
diéu kién thyc hién toi pham, dy
bdo k& hoach phong chong toi
pham déu quan tdm dén su tac
dong, diéu chinh ctia céc chinh
sach, phap luat trong nhiéu trudng
hop, da ndy sinh nhing bat cap,
mau thudn véi sy phat trién cta
doi song kinh t&€ - xa hoi. Céc vu
an hinh su lién quan linh vuc quan
ly kinh t&, doi khi 1a sy biéu hi¢n ra
bén ngoai cia qua trinh tich tu mau
thudn, va dap gitta chinh sach,
phép luat va doi song.

" Tham luan tai Hoi thdo khoa hoc cdp qudc gia “D&i mdi cong tdc xay dung va thi hanh phédp luat ddp dng yeéu

cdu phat trién da't nudc trong ky nguyén méi” t6 chic tai Ha Noi ngay 06/3/2025.
“ Phé Cha tich Lién doan Luat su Viet Nam, Trong tai vién Trung tam Trong tai qudc t&€ Viet Nam (VIAC), Thanh
vién Hoi dong Tu van 4n lé Toa 4n nhan dan tdi cao.

@
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Su biéu hién ra bén ngoai nhiing
mau thuan noi tai ctia ban than nén
kinh t&, sy va dap cua chinh séich,
phap luat trong doi séng da chi ra
nhiing bat cap ctia n6. Muc dich ton
tai ctia xa hoi khong phai chi vi luat
phap va ngugc lai, chinh luat phap,
n6i hep hon 1a nén tu phéap, trong
mot chiing muc nhat dinh can thau
hiéu hon ai hét “co thé xa hdi” ma
n6 dang ton tai, d€ diéu chinh cho
phtt hgp véi sy phat trién. C. Mac
da tiing noi: “Dudi ché” dp dan chii,
khong phdi con ngudi ton tai vi lugt
phdp, ma ludt phdp ton tai vi con
ngudi. Ddu higu dic trung co ban ciia
ché dj dan chii 1o nhu vgy™.

Danh gia cho ding nhiing mat
biu hién ctia né khong phai la
diéu don gian, nhung qua thuc tién
xét xu cac vu an hinh su trong linh
vuc quan ly kinh t&€ ¢6 thé€ cho
phép nhan ra méi quan hé va su
tdc dong qua lai gitta chd truong,
chinh sach va phap luat véi thuc
tién sinh dong ctia doi song kinh
t€ - xa hoi. Co quan canh sat dieu
tra, vién kiém sat nhan dan, tda 4n
nhan dan céc cdp, cac luat su tham
gia bao chita cho céc bi cdo, bdo vé
quyéen lgi cho cédc duong su c6
nhiéu nd lyc trong viéc phat hién
sy bat cap, mau thuan, thi€u so6t
trong cac quy dinh ctia phép luat.
Tu d6, trong nhiéu trudng hop, da
chi ra mot phin nguyén nhin ndy
sinh t9i pham xudt phat tir phdp lugt
khong theo kip vdi doi song, nhin thiic
va dp dung phdp ludt khong diing trd
thanh nguyén nhidn phdt sinh t0i
pham. Theo thién nghi cda ching
toi, cdc bdn an c6 hiéu luc phap
luat tré thanh tiéu chi danh gia
muic do phat trién va thuc thi phap
luat, 14 co sé quan trong trong dinh
huéng xdy dung va hoan thién
phap luat trong ky nguyén mdi
cda dat nudc.

Mot sd bat cap, vuéng mac

trong hé théng phap luat

vé quan ly kinh té nhin tu

thuc tién xét xif mot sé vu

an kinh té, tham nhiing

Nhin lai thuc tién xét xt cac vu
an kinh t&, tham nhtng 16n thoi
gian qua, chiing t6i nhan thay khi
dédnh gid nguyén nhan va diéu
kién phét sinh vu an va dan dén
hanh vi bi coi la tdéi pham dugc
xem xét trén 02 phuong dién: (1)
Su bat cap, vudng mic, thi€u sot
noi tai cda h¢ thong phap luat; va
(2) Nhan thdc va ap dung phéap
luat clda cic chd thé xa hoi. C6
mot thuc t&€ 1a trong nhiéu vu an
hinh su, ngay cd mot s6 ngudi
tiing dugc ddm nhan trach nhiém
cao trong b may Nha nudc cho
dén chi doanh nghiép nha nudc,
dugc dao tao va trang bi kién thuc
phép luat co ban, nhung khi diéu
hanh, quyé&t dinh xit ly vu viéc lai
¢6 nhan thic va ap dung phap
luat khdc nhau, la nguyén nhan
din dén hanh vi bi coi 1a sai
pham. Pai dién mot s6 bo, nganh
chic ndng khi trd 101 yéu cau cda
cac cd quan tién hanh t6 tung, mot
s6 két luan giam dinh cta céc hoi
ddng gidam dinh tu phép dua ra
két luan gidm dinh tu phdp vé tai
chinh, k€& toan, cting thé hién cach
hi€u va van dung phap luat rat
khéac nhau...

Vé sy bat cap, vudng mic
trong noi tai cia cdc quy dinh
phép luat vé quén 1y kinh t&, nhan
thic va dp dung, la yéu td tac
dong dén viéc xac dinh sy that
khach quan va la mot trong nhiing
nguyén nhin phit sinh cic vu dn
hinh su. Qua thuc tién xét xd mot
s6 vu an kinh t&, tham nhiting dién
hinh, t6i xin néu ra mot s6 bat cap
chinh ma co quan cdnh sat diéu
tra, vién kiém sat nhan dan cac
cdp da chi ra, cac luat su kién
nghi, dugc ghi nhan trong cac ban
an cda tda an cac cap:
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(1) Trong vu an Tamexco cach
day hon 30 nam, c6 lién quan dén
chu truong lam thit vigc sit dung qui
dat dé tao von xdy dung co sé ha
tang (hay con goi chd truong “d6i
dat 1dy co sd ha tang”) ap dung
thi di€ém cho tinh Ba Ria - Ving
Tau, sau d6 nhiéu dia phuong
khac cling 4p dung, trudc thoi
diém ban hanh Nghi dinh 18/CP.
bay la chd truong dung din,
nhung la van dé mdi, viéc t6 chuc
thuc hién cda dia phuong khong
ding v6i su chi dao cda Chinh
pht, viéc ddu thdu cong trinh gén
lién véi viee xét giao quyén su
dung dat lam khong chat ché, dan
dén sai pham, cdc Doan kiém tra
cia Vién kiém sat nhan dan toi
cao va Doan cong tac cia Chinh
phu phai tién hanh kiém tra trong
nam 1994, tir d6 phat sinh vu an.

(2) Trong vu an Minh Phung -
Epco xdy ra cach day gan 30 nam,
lien quan dén nhén thic va cach
hiéu khac nhau do6i véi khai niem
vé quyén sé hitu dat dai va quyén sit
dung dit, cing véi no 1a sy khac
biet khai niém gidta gid tri ddt va
gid tri quyén sit dung dat, giiia co ché’
giao ddt va cho thué dit. Khi Nghi
dinh 18/CP ngay 13/02/1995
dugc ban hanh, quy dinh tu
01/01/1995 phai chuyén sang ch&
do cho thué dat, trd tién thué dat
hang ndm (c6 hieu luc hdi t6) da
dnh hudéng dén nhiéu doanh
nghiép da dugc giao dat trudc
day, nhat 1a cac chi phi da bo ra
cho vigc dén b, nop cdc khodn
tien st dung dat c6 kha nang rat
16n nhung khong thu hdi dugc, bat
dau ding bén bd vuc cta sy do
v8. Nguyén nhan vu an Minh
Phung - Epco c¢6 mot phan khdi
ngudn ti nhing thay doéi trong
quy dinh ctia phap luat vé dat dai,
khéi dau cho thoi ky déng bang
cda thi truong nha dat...

1C. Méc va Ph. Angghen, Toan tdp, T.1, Nxb Chinh tri quéc gia, Ha Noi, 1995, tr. 350.
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(3) Trong vu an Tap doan Cong
nghiép tau thdy Viét Nam
(Vinashin), cé lién quan viéc thi
diém hinh thanh cdc tdp doan kinh té
nha nugc (lic d6 & nude ta ¢6 12
tap doan kinh t&€ nha nudc thi
diém, 8 tap doan thanh lap ndm
2005-2006; 4 tap doan thanh lap
nim 2009-2010). C6 thé khing
dinh, chd truong cia DPang vé thi
diém thanh lap cac tap doan kinh
t&€ nha nudc 1a ding din, dat duge
nhiéu k&t qud, phu hop véi xu
huéng qudc t& va c6 budc di than
trong phu hop véi diéu kién thuc
tién Viet Nam. Tuy nhién, do chua
c6 moOt he thong co ché, chinh sach
hoat dong 6n dinh, cdn mang
ndng tinh tham do, vira lam vua
rit kinh nghiém, viéc thuc hién
quyén chi sé httu cia Nha nudc,
viéc quan ly nha nude d6i véi cac
tap doan c6 rdt nhiéu bat cap.

M6 hinh tap doan kinh t&€ nha
nudc vao thdi diém néi trén 1a
mot mo hinh rat phic tap vé dia
vi phap ly, tu cach phap nhan, vé
c0 cau td chic va nhat 1a viéc thuc
hién quyén d6i v6i phan von Nha
nugc. Tuy nhién, vao thoi diém
2006-2010, cac tap doan & nudc ta
déu dugc thanh lap chinh thic, 1a
mot chu thé quan trong cda nén
kinh t&, trong khi chua dugc thé ché’
héa thanh vin bin quy pham phdp
ludt vé thi diém & tim mot nghi quyét
cila Qudc hoi trong d6 quy dinh ro
pham vi linh vuc, thoi gian thi
di€ém, m6 hinh t& chic, dia vi
phép 1y xd ly nhitng van dé mau
thudn v6i cdc luat, phan cong
trdch nhiém kiém tra, gidm sat va
xéc dinh thoi han tng két... Do la
thi di€ém nén khong thé tranh khoi
nhiing ling ting, thdm chi, ¢6
nhiing rdi ro trong qua trinh thuc
hién, dan dén 1a mot phan nguyén
nhan phat sinh vu an.

(4) Trong vu 4n Tap doan Dau
khi Viet Nam (PVN) gép von vao
Ngan hang Oceanbank xdy ra vao
cudi ndm 2017, bén canh khudn
khd phédp ly va tinh hop phdp

trong viec PVN dugc phép dau tu
von ngoai nganh. Tuy nhién, viéc
g6p von va thodi von ctiia PVN tai
Oceanbank gap nhiéu ling tung
lién quan nhan thdc va 4p dung
phédp luat, trong b6i cdnh PVN
khong thé thodi vén dugc vi vi pham
Lugt Ching khoin (c6 dong co
ngudi tham gia la thanh vién ctda
hoi déng quén tri cia mot doanh
nghiép thi khong dugc thoai von,
muén thodi von thi thanh vién
tham gia hoi dong qudn tri phai
thoi git chdc trudc 06 thang).
Trong giai doan chuyén giao gitta
Luat Céc t6 chuc tin dung ct va
mdéi, tinh trang chung cda céc ¢8
dong c6 ty 1é s6 hitu ¢6 phan ngan
hang thuong mai ¢ phan vugt
han muc quy dinh déu ling ting
trong viéc thuc hién quy dinh nay.

(5) Trong vu an tai Tong cong
ty Vién thong MobileFone (MBF)
xdy ra vao nam 2018, mdt trong
nhiing nguyén nhan dan dén hanh
vi sai pham cda cac bi cdo la nhan
thic khong day du va lung ting
trong 4p dung phéap luat, bao gom
Lugt Qudn Iy, sit dung von Nha nudc
ddu tu vio sin xudt, kinh doanh tai
doanh nghiép ngay 26/11/2014 (Luat
s6 69) va Lugt Ddu tu ngay
26/11/2014 (Luat s6 67) lién quan
dén viéc xdc dinh thdm quyén
quyét dinh chd truong dau tu du
an va diéu chinh déi véi giao dich
chuyén nhugng c6 phan thudc
thdim quyén Thu tudng Chinh phua
hay b6 chi quan? Nhan thic cia
nhiéu bo, nganh va céc bi cdo vé
viéc 4p dung luat diéu chinh vé
thdm quyén quyét dinh chd truong
dau tu va quyét dinh phé duyet du
an rat khac nhau. Bdn an cé hiéu
luc ctia tdoa an két luan viéc bd cha
quén ban hanh quyét dinh chap
thuan chu truong dau tu bj coi la
trai thAm quyén, xudt phat tit nhan
thdc va ap dung phéap luat khong
ding, la mot trong nhitng nguyén
nhan dan dén hanh vi sai pham
cda cac bi céo.

(6) Trong vu an T6éng cong ty
Nong nghiép Sai Gon (Sagri) xdy
ra vao nam 2020 cho thay bdt cip,
vudng midc trong viéc dp dung phdp
lugt diéu chinh lién quan dén chuyén
nhugng di dn gitta Luat Qudn ly,
st dung vén Nha nudc dau tu vao
san xudt kinh doanh tai doanh
nghiép (Luat s6 69) v6i cdc Luat
Kinh doanh bat dong sdn, Luat
Dat dai, Luat PAu tu, Luat Nha &.
bdc biét 1a viéc th&m dinh gid
chuyén nhugng dugc thuc hién
trude hay sau khi chi s& httu von
Nha nudc tai doanh nghiép chdp
thuan chi truong chuyén nhugng
du 4n. Thuc t& xét xi vu an cho
thdy phdp ludt chua quy dinh r6
rang, cu thé vé trinh tu, thi tuc
chuyén nhiong du dn kinh doanh bat
déng sin déi véi doanh nghiép do
Nha nudc ndm giit 100% von diéu 1¢
lam chii ddu tu, ddi hdi vira bdo
ddm thuc hién Luat Kinh doanh
bat dong sin, vira bdo dam thuc
hién Luat s6 69. Phdp ludt chua quy
dinh trinh tu thuc hién quy dinh phdp
lugt vé qudn 1y, sit dung vén Nha
nudc ddu tur vao san xudt, kinh doanh
tai doanh nghiép, trudc hay sau, thuc
hién quy dinh vé chuyén nhiong du
dn kinh doanh bit dong sin. Nhing
b4t cap trong nhan thic va ap
dung phép luat lién quan van dé
nay con thé hién trong rat nhiéu
vu an kinh t&, tham nhing khac
dugc xét xu thoi gian qua.

(7) Trong vu an xdy ra tai
UBND tinh Khanh Hoa vao nam
2021 lién quan Dy 4n “Sinh thai
tdm linh Cdu Long Son Tu” va
khu d4t s6 01 Tran Hung Pao, TP.
Nha Trang (tru sé ct cia Truong
Chinh tri, tinh Khanh Hoa), hinh
thic dau tu BT (xdy dung -
chuyén giao) theo Luat Bau tu
cong ndm 2014 nham st dung tai
san cong (dat, tru s lam viéc, tai
sdn k&t cau ha tang, tai sdn cong
khac) dé thanh todn cho nha dau
tu. Theo quy dinh, st dung tai sdn
cong dé€ thanh toan cho nha dau
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tu thuc hién du an BT phai theo
phép luat vé dau tu; thanh toan
theo nguyén tic ngang gia, gid tri
tai san c6ng dugc xdc dinh theo
gia thi truong tai thoi diém thanh
todn; viéc lua chon nha dau tu
thuc hién du an BT thuc hién theo
quy dinh ctia phap luat vé dau
thdu... Tuy nhién, bat cap chinh
y&u trong thuc tién dau tu theo
hinh thdc BT la xdc dinh gid tri
quyén sit dung ddt thanh toin cho du
dn BT theo gid thi truong tai thoi
diém thanh todn. Tai thoi diém dau
thau lya chon nha dau tu du 4n
BT va ky hgp dong BT da xac dinh
duoc gia tring thau cong trinh BT.
Gié trung thau la gid thi truong,
theo nguyén tic ngang gia thi gia
tri quy dat hodc tru sé lam viéc
dung dé€ thanh todn dy &n BT
ciing phai dugc xdc dinh tai thoi
diém nay. Mot s6 bat cap néu trén
din dén nhing vuéng mic, khé
khin trong qua trinh trién khai cic
du an dau tu theo hinh thic BT.

(8) Trong vu an Tap doan FLC,
lien quan quy dinh vé niém yét
ching khoan theo Ludt Ching
khodn ndm 2006, cho dén thdi
diém xay ra vu an, vdn chua cé quy
dinh vé co ché, trach nhiém kiém
tra cong bd thong tin trudc khi
ngudi ndi bd hay nguoi cé lien
quan thuc hién giao dich. Poan
kiém tra cda Uy ban Ching khoan
Nha nuéc da tham van y kién ctia
Ngan hang Nha nudc, Bo Ké&
hoach va Pau tu va déi chi€u véi
cac quy dinh cda phap luat, phat
hién nhiéu bat cap, so hd trong cac
quy dinh cda phap luat vé doanh
nghiép, hoat dong dang ky kinh
doanh, hoat dong dau tu tai chinh,
cho vay, dy thac dau tu.

(9) Trong vu an xay ra tai Ngan
hang TMCP Sai Gon (SCB) viia xét
Xt so thdm giai doan 2 thoi gian
qua, theo danh gia cda Vién kiém
sat nhan dan t6i cao, lién quan
cong tdc qudn Iy nha nudc vé linh vic

chitng khodn, tai chinh, ngin hang
(qudn 1y ngoai hdi, cong tic phong,
chéng rila tién, tin dung) con cé so
hd, thiéu st trong mot s6 vin bin
quy pham phdp lugt. Cao trang cda
Vién kiém sat nhan dan t6i cao
(giai doan 2) da nhan dinh: “Qua
trinh diéu tra, truy t6 doi vdi vu
an da cho thdy con ¢ so hd, thiéu
s6t trong mot s6 van ban quy
pham phap luat, trong cong tic
quén ly nha nudc vé linh vuc
ching khoan, tai chinh, ngan hang
(quédn ly ngoai hoi, cdng téc
phong, chéng rda tién, tin dung)
lo nguyén nhdn, diéu kién ddn dén
hanh vi pham tgi ciia cdc bi can”. T
két qua diéu tra vy 4n va thuc tién
xét xi, cung v6i kién nghi cia Co
quan Cdnh sat diéu tra va Vién
kiém sat nhan dan toi cao, Bdn an
sO thdm (giai doan 2) cda Toa an
nhan dan TP. HS Chi Minh ciing
dua ra mot s kién nghi stta doi,
bd sung cdac quy dinh cida phép
luat lien quan dén phét hanh trai
phiéu doanh nghiép riéng 1é, cac
quy dinh ctda phap luat trong linh
vic chuyén tién qudc t&, cdc quy
dinh ctia phép luat vé thanh lap,
dang ky doanh nghiép.

Pé xuat moét sé kién nghi

Nhin tif thuc tién xét xd@ mot s&
vu an kinh t&, tham nhting & Viét
Nam thoi gian qua, cac van dé lien
quan dén thé ch&, moéi trudng
phap ly va thuc tién xét xtt cac vu
an, van dé nhan thic va 4p dung
phép luat 1a van dé 16n, phtc tap,
nhiéu ki€n nghi tai cac ban 4n ¢6
hiéu luc phap luat chua dugc ra
soat, kiém tra viéc thuc hién, tor d6
dé xuit stta ddi, b sung, hoan
thién phap luat.

biéu 6 Bo luat T8 tung hinh sy
nam 2015 (BLTTHS) quy dinh:
“Trong qué trinh tién hanh t6 tung
hinh sy, cd quan c¢6 thdm quyén
ti€n hanh t6 tung c6 trach nhieém
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phét hién nguyén nhin va diéu kién
pham tdi, yéu cdu, kién nghi co quan,
t6’ chiic hitu quan dp dung cdc bién
phip khic phuc va phong ngiia”.
Trong pham vi Héi thdo, ching
toi xin dé xudt mot s6 kién nghi
cu thé nhu sau:

(1) Kién nghi Ban Chi dao
Trung uong vé phong, chéng tham
nhiing, Lanh dao Toa 4n nhan dan
toi cao, Vién kiém siat nhan dan
toi cao, Bo Cong an xem xét, c6 y
kién chi dao tong két thuc tién xét
XU cic vu an kinh t&, tham nhdng
I6n thoi gian qua, danh gida qua
trinh chuyén dgéi chinh sach vé
kinh t&€ vdi pham vi diéu chinh
phép luat; xem xét thuc té mot phin
nguyén nhin phit sinh cic vu dn do
phdp ludt chun quy dinh hodc quy
dinh chua ddy dii, khong theo kip vdi
sy chuyén bién tir chil truong doi mdi
ciia Ddng va Nha nudc. Chung toi
thién nghi day la mot trong nhing
“kénh dan” huéng dén viéc doi
méi cong tadc xdy dung va thi
hanh phép luat dap dng yéu cau
phéat trién dat nudc trong ky
nguyén mdi.

(2) Trén co sé tong két, danh
gia tu thuc tién xét xd cac vu an
kinh t&, tham nhing thoi gian qua
nhu dad néu trén, trong chuong
trinh xday dung phdp ludt cda
Qudc hoi, Chinh phd, ching toi
xin ki€n nghi b8 sung mot nhiém
vu cda cac bd, nganh lién quan la
ra sodt, kiém tra va thuc thi cdc kién
nghi ciia B) Cong an, Vién kiém sdt
nhdn ddan t61 cao, Toa dn nhin din
t6i cao thong qua thuc tién xét xil,
duoc néu cu thé trong cdc bdn dn cé
hi¢u lyc phap ludt. Trén cd sé do6 cd
dinh huéng stta ddi, bd sung, hoan
thién phép luat, khic phuc va loai
trit viéc nhan thic va 4p dung
phép luat khéong ding, bi coi la
mot trong cdc cdc nguyén nhan
phat sinh t6i pham

P.T.H
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HOAN THIEN PHAP LUAT VE BAO VE QUYEN LOI
NGUOI TIEU DUNG LA NGUOI DAN TOC THIEU s&
TREN MOI TRUONG THUONG MAI DIEN TU

NGUYEN THI VAN ANH*
an toc thi€u s 1a dan
tdc c6 s6 dan it, chiém
ty trong thap trong dan
cu ciia mot qudc gia.
Nguoi tiéu dung, ngudi dan toc
thiéu s6 ho c6 quyén dugc bado vé
tinh mang, sidc khde, tai sdn...
Nguoi tieu dung déng vai tro rat
quan trong trong su phét trién cia
nén kinh t& méi quéc gia, thé
nhung trong mdi quan hé véi t6
chic, cd4 nhan sdn xudt, kinh
doanh thi nguoi tiéu dung ludn &
vi thé€ yéu hon. D6 1a tinh trang
bat cdn xung vé thong tin, hifu
biét, kha nang kiém tra chat lugng
hang héa, cac khuy#ét tat va cac rui
ro lién quan dén san phdm, hang
héa, dich vu, khd ndng dam phan,
ky két hgp déng, trong sy phat
trién cda nén kinh t&, dic biet 1a
kinh t€ thi truong. Trong tuong
quan vdi nha sdn xudt, cung cap
hang héa, dich vu chuyén nghiép,
ho luén ndm & vi thé€ y&u hon so
v6éi nha sdn xudt, kinh doanh.
Chinh vi vay, ngudi tiéu dung,
nh4t la ngudi tidu ding 1a dan toc
thi€u s6 ludn va c6 nguy co ganh
chiu rdi ro, thiét hai trong quan he
tieu dung sdn phdm, dich vu.
Hién nay, trong bdi cdnh toan cau
héa va hoi nhap kinh t& quoc t€,
cung vdi sy phat trién cda nén
kinh t€ thi trudng, nhat 1a sy biung
né cda thuong mai dién td, quyén
loi cia ngudi tieu dung la dan toc
thi€u s6 ngay cang bi xam hai
nghiém trong. Vi nhu cau loi
nhudn, dao ddc kinh doanh suy
doi, khong it nha cung cdp da lam

dung uwu thé ctia minh d€ khai
thac, lita d6i nguoi tidu ding bang
rdt nhiéu hinh thic: sdn phdm
khong dung chédt lugng, khong du
s0 lugng, quang cao gian doi... va
hon thé nita, tinh mang, stic khde
cda ngudi tiéu dung duing trudc
su de doa bdi thuc phdm doc hai,
sdn ph&m khong an toan.

Thuc trang quy dinh

cua phap luat

Luat Bdo vé quyén lgi ngudi
tieu ding ndm 2023 danh hdn mot
diéu (Piéu 8) quy dinh vé bdo vé
quyén loi ngudi tieu dung dé bi
ton thuong, trong dé ¢6 ngudi dan
toc thi€u sO; nguoi sinh song tai
viung dong bao dan toc thiéu s6
va mién nui, hdi ddo, vung c6
diéu kién kinh t€ - xa hoi khé
khin, vung c6 diéu kién kinh t& -
xa hoi ddc biet khé khan theo quy
dinh cda phap luat.

Theo d6, nguoi tieu ding dé bi
ton thuong 1a nguoi tieu dung c6
khé ning chiu nhiéu tdc dong bat
1gi vé ti€p can thong tin, stic khoe,
tai sdn, gidi quyét tranh chdp tai
thdi di€ém mua hodc st dung san
phdm, hang hda, dich vu.

Khoan 3 DBiéu 8 Luat Bao vé
quyén 1gi nguoi tieu ding nim
2023 quy dinh, khi giao dich véi
ngudi tieu dung dé bi ton thuong,
t6 chic, cd nhan kinh doanh cé
trach nhiém sau day:

- Bdo dam viéc thuc hién quyén
cda nguoi tiéu dung dé bi ton
thuong trong qud trinh mua ban
san phdm, hang hoa, cung cip dich

* Trudng Pai hoc Luat, Pai hoc Hué&.

vu theo quy dinh cta phéap luat;

- Ap dung co ché gidi quyét
khi€u nai, tranh chdp theo quy
dinh cda phap luat phu hop véi
ting doi tugng ngudi tieu dung
dé bi ton thuong;

- Khong dugce tu chéi gidi
quyét yéu cau dugc bdo vé cda
ngudi tieu dung dé bi tén thuong
quy dinh tai diém c khodn 2 Biéu
nay do khéac biét vé tiéng néi, cht
viét, phong tuc, tap quan;

- Chong ky thi, phan biet déi xu,
10i dung y&u t6 dé bi ton thuong dé
xam pham quyén, loi ich hop phap
clia ngudi tieu dung trong qua trinh
thuc hién giao dich;

- Xay dung, ban hanh trinh tu,
thd tuc, phuong thic hodc bién
phédp pht hgp véi tiing doi tugng
ngudi tieu dung dé bi tén thuong
dé bdo ddm quyén khi€u nai, yéu
cau gidi quyét tranh chdp va cac
quyén khéc cia ngudi tiéu dung
dé bi ton thuong;

- X4y dung, cap nhat, cong
khai cho nguoi tieu dung dé bi ton
thuong cac ndi dung quy dinh tai
khodn nay theo hinh thic niém
y&t tai tru sd, dia diém kinh doanh
hodc dang tai trén trang thong tin
dién td, phan mém tng dung (néu
c6) va dao tao, tp huan cho nguoi
lao dong cda minh vé cic ndi
dung dé.

Trach nhiém quy dinh néi trén
khong bit budc dp dung doi véi ca
nhan hoat dong thuong mai doc
lap, thuong xuyén, khong phai
dang ky kinh doanh; doanh nghig¢p
nhg, siéu nhé theo quy dinh cda
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phép luat, tri trudng hop doanh
nghiép dé thuc hién giao dich quy
dinh tai Chuong III Luat Bdo vé
quyen 1gi nguoi tiéu dung.

bé thyc hién c6 hiéu qua
nhting quy dinh phéap luat néi trén
trong viéc bdo vé quyén loi ngudi
tieu dung 1a ngudi dan toc thiéu
s0, thi€t nghi nén trién khai mot
s6 gidi phap sau:

Bdo ddm tiép cdn thong tin va
dich vu bing ngdn ngit dé hiéu

Hb trg ngdn ngi: can thiét k&
cac nén tdng thuong mai dién td
sao cho dé dang ti€p can vdi cac
ngén ngld va phuong thidc giao
ti€p cda ngudi dan toc thi€u sd.
biéu nay c6 thé bao gdm viéc
cung cap cic phién ban website va
tung dung bdng tiéng dan toc,
hodc ¢6 su hd trg cia cac dich vu
tu van bang ngdn ngd cia cac
cong dong dan toc thi€u s6.

Gidi thich minh bach, rd rang:
cac quy dinh vé quyén 1gi va nghia
vu cda ngudi tieu dung phai duoc
thé hien mot cach don gian, dé hiéu,
dé ngudi dan toc thiu sd khong
gdp kho khin khi tim hi€u vé céc
sén pham va dich vu ho mua.

Ting cuong cong tic dao tao,
ndng cao nhdn thiic cho nguoi din tjc
thiéu so vé thuong mai dién tir

Can ting cuong cac chuong
trinh dao tao vé thuong mai dién
td cho ngudi dan tdc thi€u s,
giip ho nhan thic r6 hon vé
quyén lgi va trach nhi¢m cda
minh khi tham gia vao cac giao
dich truc tuyén. Viéc nay khong
chi gitip nguoi tiéu ding dan toc
thi€u s6 tranh cadc rdi ro ma con
nang cao k¥ nidng si dung cong
nghé trong giao dich thuong mai
dién td.

Céc t6 chiic xa hoi va cong
déng c6 thé déng vai trd quan
trong trong viéc truyén tai thong
tin va huéng dan cdc nhém dan
toc thi€u s6 vé cach thiic bdo vé
quyén lgi ctia minh trong moi
truong thuong mai dién tad.

Kiém sodt va gidm sdt hoat dong
cila cic san thuong mai dién i

Céc san thuong mai dién td
can dugc quan 1y chit ché vé chat
lugng dich vu va hang héa, dac
biet 1a v6i nhiing sdn phdm phuc
vu ngudi dan tdc thi€u s6. Nha
nudc can thiét 1ap co ché kiém tra,
giam sat dé€ bdo ddm ring ngudi
dan toc thidu s6 khong bi 10i dung
trong cac giao dich truc tuyén.

Can c6 céc ché tai nghiem khic
déi v6i cac td chiic, ca nhan vi
pham quyén 10i nguoi tiéu dung,
dadc biét 1a cdc hanh vi lta dao,
gian lan thuong mai, hodc phan
biet doi xi doi véi nguoi dan tdc
thidu sd.

Khuyén khich phdt trién cic sin
pham, dich vy phil hop véi nhu ciu
cila ngudi dan toc thicu s’

Ho tro céc doanh nghiép cung
cdp sdn pham cho ngudi dan toc
thiéu s6. Nha nudc c6 thé tao dieu
kién cho cdc doanh nghi¢p cung
cdp san pham, dich vu phu hop
v6i nhu cau va dic thi cia ngudi
dan toc thiéu s6 tham gia vao thi
truong thuong mai dién ti. Piéu
nay bao gdm viéc hd trg tai chinh,
dao tao va két ndi cac doanh
nghiép véi cac cong dong dan toc
thi€u so.

Céc sdn phdm va dich vu dugc
cung cdp trén nén tang thuong mai
dién td can phdi bdo dadm chat
lugng, ddng thoi ton trong van hoa
va phong tuc ctia cdc cong dong
dan toc thiéu s, trdnh tinh trang
san pham khong pht hgp hodc c6
thé gay hi€u 1am hodc ton thuong
dén céc gia tri vdn hoa nay.

Xay dung co ché gidi quyét tranh
chdp hiéu qud

Can c¢6 mot co ché gidi quyét
tranh chdp trong thuong mai dién
ti dé dang ti€p can cho nguoi dan
toc thiéu s6, ddc biet 1a khi ho gap
kho khdn trong viéc giao dich hodc
gdp phai cac van dé lien quan dén
chat lugng san phdm/dich vu. Co
ch& nay can bdo ddm tinh cong
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bing, minh bach va bdo vé quyen
lgi ngudi tieu dung.

C4c t8 chic bdo vé ngudi tieu
ding c6 thé déng vai trd quan
trong trong viéc hod trg ngudi dan
toc thi€u s6 khi xdy ra tranh chap,
can ting cudng vai trd cda céc to
chic nay trong viéc gidp nguoi
tieu ding la dan toc thiéu so gidi
quyét cdc van dé lien quan dén
giao dich trén cac nén tdng thuong
mai dién ta.

C6 thé thay ring, Luat Bio ve
quyén lgi ngudi tieu ding nam 2023
da ¢6 cac quy dinh tuong doi cu thé
vé bdo vé quyén cda ngudi tieu
diing d6i v6i ngudi dan toc thiu so.
Quan trong hon la hoan thién
khung phap ly bdo vé quyén lgi
nguodi tieu dung déi voi ngudi dan
toc thi€u s6 trong moi trudng
thuong mai dién td, cAn xay dung
mot he thong phap ly toan dién,
vita bdo vé quyén loi ctia ho, vira
tao diéu kien thuan lgi cho viec phat
trién thuong mai dién ti bén viing.

Vigc bdo ddm quyén cia ngudi
dan toc thiéu s6 & Viét Nam da
dugc thuc hién qua nhiéu quan
diém, dudng 16i, chinh sach kinh
t&€ - xa hoi quan trong. Phép luat
Viet Nam da tao co s& phap ly cho
viéc bdo ddm va thuc ddy quyén
cda ngudi dan toc thi€u s6. Dang
va Nha nudc Viét Nam ludn coi
viéc thyc hign quyén cda ngudi
dan toc thiéu s6 1a van dé duoc
uu tién trong cdc chinh séch vé
phat trién kinh t& - xa hoi cua dat
nudc, bdi Nha nude Viet Nam ludn
xac dinh viéc tén trong, bdo ddm
va thuc ddy cac quyén con ngudi
n6i chung, quyén cda ngudi thi€u
s0 1a thudc do cia su tién bd va
phat trién xa hoi. Trong thoi gian
tgi, viéc ti€p tuc hoan thién he
thong chinh sach, phap luat 1a diéu
can thiét dé cing c6 hon cd sé
phédp ly nhim ting cuong bdo
dém, thuc ddy thuc thi quyén cta
ngudi dan toc thi€u s6 & nudc ta ll
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TOl SAN XUAT, BUON BAN HANG GIA
LA LUGNG THUC, THUC PHAM, PHU GIA THUC PHAM

THS.LS PINH VAN QUE"

Toi sén xudt, budn ban hang
gid la luong thuc, thuc phdm, phu
gia thuc phdm la t0i pham da duogc
quy dinh tai Biéu 157 B luat Hinh
sy nam 1999. Tuy nhién, Biéu 157
Bo luat Hinh su ndm 1999 khong
chi quy dinh hang gid 1a luong
thuc, thuc phdm, ma con quy dinh
ca thudc chita bénh, thudc phong
bénh nhung chua quy dinh hang
gid la phu gia thuc phdm. Nay
biéu 193 Bo luat Hinh sy nim
2015 tiach hang gia 1a thudc chia
bénh, thudc phong bénh quy dinh
thanh t0i danh riéng tai Diéu 194,
dong thoi bd sung hang gid 1a phu
gia thuc pham.

Xét vé ban chat thi toi pham
nay cing tuong ty nhu téi sdn
xuét, buon ban hang gia, chi khéc
nhau & chd, tdi pham nay chi quy
dinh 03 loai hang gid, d¢ la: luong
thuc, thuc phdm va phu gia thuc
phadm. Viéc nha 1am luat bs sung
hang gid 1a phu gia thuc pham la
dép dng yéu cau thuc t&€ cda xa
hoi c¢6 nhiing loai khong thé goi la
thuc phdm dugc, ma né chi la cac
chat dugc b8 sung them vao thuc
phdm dé bdo qudn hay cai thién
huong vi va bé ngoai ctia chiing
nhu dudng, mudi, mau thuc
pham..., cac chat nay goi chung la
“phu gia thuc pham”. Vi vay, khi
dinh tdi danh déi véi hanh vi sdn
xudt, buon ban hang gid la luong
thuc, thuc phdm va phu gia thuc
ph&m can cha :

- Néu ngudi pham t0i thuc hién
cd 02 hanh vi véi cing mot doi
tuong hang gid, thi dinh t0i la

“sdn xudt va budn ban” va chi ap
dung mot hinh phat. Vi du: Pham
Quang V san xudt, budn béin
luong thuc gia thi toi danh déi véi
Pham Quang V 1a “san xuét, budn
ban hang gia 1a luong thuc”.

- Néu ngudi pham toi chi thuc
hién 01 hanh vi thi dinh tdi theo
hanh vi ma ho thuc hién. Vi du:
Nguyén Van A san xuat 100 kg bot
ngot (mi chinh) gid, thi t6i danh
cda Nguyén Van A la “san xudt
hang gid la phu gia thuc pham”.

- Néu mot ngudi thuc hién ca
02 hanh vi nhung vdi déi tugng
hang gid khac nhau thi phdi dinh
t0i rieng doi vdi ting hang vi, rdi

Anh minh hoa.
quyét dinh hinh phat cho ting toi,
sau d6 tong hop hinh phat theo
Diéu 55 Bo luat Hinh su. Vi du:
Vi Thi D sdn xuat 10.000 chai nudc
mdm gid va budn ban 5.000 chai
rugu gia, thi phéi dinh t0i doi véi
Vi Thi D 1a t0i “san xuét hang gia
la phu gia thuc phdm” va toi
“budn ban hang gia 1a thuc pham”.
Toa an quyét dinh hinh phat d6i
v6i tiing toi r6i can ct vao Diéu 55
Bo luat Hinh su dé€ t6ng hop hinh
phat déi v6i Vi Thi D.

So v6i Diéu 157 Bo luat Hinh
su ndm 1999 thi Diéu 193 B6 luat
Hinh sy ndm 2015 ¢6 nhiéu thay
déi nhu:

* Poan Luat su tinh Ba Ria - Viing Tau; Nguyén Chénh Tda hinh sy Tda 4n nhan dan t3i cao.
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- Tach doi tugng hang gia la
thuGc chita bénh, thudc phong
bénh dé quy dinh thanh toi danh
riéng tai Dieu 194 Bo luat Hinh su.

- B6 sung ddi tuong hang gid 1a
phu gia thuc phdm vao diéu luat.

- B6 céc tinh ti€t “gay hau qua
nghiém trong, rdt nghiém trong,
dédc bigét nghiém trong”, ma thay
béng cac thiét hai cu thé vé tinh
mang, stic khde, tai san.

- BG sung tinh ti€t thu lgi bat
chinh 1a ddu hiéu dinh khung hinh
phat tai khodn 2, khodn 3 va
khoan 4 cida diéu luat.

- Quy dinh cac khoan cé khung
hinh phat déu nhe hon biéu 157
B0 luat Hinh su ndm 1999; bd hinh
phat t& hinh déi v6i toi pham nay.

- Dic biet, biéu 193 Bo luat
Hinh sy ndm 2015 b6 sung phép
nhan thuong mai cting 1a chi thé
cda toi pham nay va dugc quy
dinh tai khodn 6 cda diéu luat.
bay la quy dinh md&i nén chi ap
dung k€& tu 0 gio 00 phut ngay
01/01/2018.

Cting nhu Diéu 192 Bo luat
Hinh sy ndm 2015, Diéu 193 cling
quy dinh 02 hanh vi pham toi
khac nhau, dé6 1a sdn xuat va budn
bédn nén chi ¢6 thé dua ra tung
dinh nghia cho tting hanh vi pham
toi quy dinh tai Diéu 193 Bo luat
Hinh su.

Sin xudt hang gid la luong thuc,
thic phdm, phu gia thuc phim la
hanh vi thuc hién mot, mot s6 hodc
tdt cd cdc hoat dong ché tao, ché bin,
in, gia cong, ddt hang, so ché, ché
bién, chiét xudt, tii ché, lidp rip, pha
tron, san chia, sang chiét, nap dong
g0i va hoat dong khdc lam ra hang
gid 1a luong thuc, thuic phdm, phu gia
thic phdm.

Budn bin hang gid la luong thuc,
thic phdm, phu gia thuc phim la
hanh vi thuc hién mét, moét so hodc
tdt cd cdic hoat dong chio hang, bay
bin, luu trit, bdo qudn, vin chuyé%,

ban budn, bin 18, xudt khdu, nhip
khdu va hoat dong khdc dua hang gid
la luong thic, thuc phdm, phu gia
thic phdm vao luu thong™.

C6 thé nodi, sdn xuit, buén ban
hang gia la luong thuc, thuc
phadm, phu gia thuc phdm 1a hanh
vi sdn xudt va buén ban luong
thuc, thuc phdm, phu gia thuc
phdm khong phai 1a hang that.

Céac dau hiéu vé

cha thé cha téi pham

Doi vdi ngudi pham toi

Céc dau hiéu vé chd thé cda
ngudi pham tdi cling tuong tu nhu
doi véi toi sdn xudt, buén ban
hang gid, chi cAn ngudi c¢6 ning
luc trach nhiém hinh sy va dén do
tudi nhat dinh theo quy dinh cta
phéap luat la ¢6 thé trd thanh chu
thé cda toi pham nay.

Chi nguoi du 16 tudi trd lén
mdi 1a chi thé cta toi pham nay,
con ngudi tor dd 14 tudi dén dudi
16 tudi khong phdi chiu trach
nhi¢m hinh sy vé tdi pham nay &
bat ky khodn nao cda diéu luat, vi
theo quy dinh tai khodn 2 Biéu 12
Bo luat Hinh su thi ngudi tur da 14
tudi dén duéi 16 tudi phai chiu
trach nhiém hinh sy vé to6i pham
rdt nghiém trong, t0i pham dic
biét nghiém trong quy dinh tai
mot trong cac Bieu 123, 134, 141,
142, 143, 144, 150, 151, 168, 169,
170, 171, 173, 178, 248, 249, 250,
251, 252, 265, 266, 286, 287, 289,
290, 299, 303 va 304 cua B0 luat
Hinh sy (khong c6 Biéu 193).

Doi vdi phdp nhin thuong mai

Clng nhu d6i v6i phdp nhan
thuong mai khéc, phap nhan
thuong mai pham t0i sdn xuét,
budn ban hang gid la luong thuc,
thuc phdm phu gia thuc phadm
cing phdi 1a phdp nhan c6 muc
tiéu chinh 1a tim kiém 10i nhuan va
loi nhuén dugc chia cho cac thanh
vién. Phap nhan thuong mai bao
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gdm doanh nghiép va céc t8 chuc
kinh t€ khac. Viéc thanh lap, hoat
dong va chdm dudt phdp nhan
thuong mai dugc thuc hién theo
quy dinh cda Bo luat Dan su, Luat
Doanh nghi¢p va quy dinh khac
cda phép luat c6 lien quan. Mot t6
chtic dugc cong nhan la phap nhan
khi c6 du cac diéu kién: duoc
thanh lap theo quy dinh cia Bo
luat Dan su va cac luat khac ¢6 lién
quan; c6 co cdu t8 chic theo quy
dinh tai Diéu 83 ctda Bo luat Dan
su 2015; c6 tai sdn doc lap véi cd
nhan, phap nhan khéc va tu chiu
trach nhi¢m bang tai sdn ctia minh;
nhan danh minh tham gia quan hé
phap luat mot cach doc lap.

Céac dau hiéu vé

khach thé cha toéi pham

Khéch thé ctia toi pham nay la
trat tu quan ly kinh t&€ ma cu thé
la trat tu quan ly viéc sdn xudt,
buén ban hang héa la luong thuc,
thuc phdm, phu gia thuc phdm,
chong hang gia.

Db6i tugng tdc dong cua toi
pham nay la luong thuc, thuc
phdm, phu gia thuc pham gia.

Viéc xdc dinh thé nao la hang
gid la luong thuc, thuc phdm, phu
gia thyc phdm gid néi chung
khong c6 gi khé, nhiéu trudng
hgp khong can cdc co quan chiic
nidng giam dinh ciing biét dé la
hang gid. Tuy nhién, hién nay trén
thi truong ton tai nhiéu loai hang
héa khac nhau nhu hang kém
phdm chat, hang nhéi... Chinh vi
vay ma Chinh phud da phai ban
hanh nhiéu vin ban dé phan biét
hang gia v6i hang kém phdm chat,
hang gid v6i hang nhdi hodc hang
vi pham nhan hi¢u thuong pham.

Theo Cuc Quén ly thi trudng -
Bo Cong thuong, hang gid hién
dugc dinh nghia nhu sau:

C6 bon loai hang gia: gid vé
chat luong va cong dung; gid mao

! Xem khoén 1, khoan 2 Diéu 3 Nghi dinh s& 98/2020/ND-CP ngay 26/8/2020 quy dinh x{ phat vi pham hanh chinh
trong hoat dong thuong mai, sin xudt, budn ban hing gid, hing cAm va bdo vé ngudi tiéu ding; dudc stta ddi, bd
sung bdi Nghi dinh s6 17/2022/ND-CP.
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nhan hi¢u hang hoéa, bao bi hang
héa; gid mao vé sd hitu tri tug; cac
loai tem, nhan, bao bi hang hoéa gia.

Hang gid chidt lugng va cong dung
la hang héa khéng c6 gia tri sd
dung hodc gia tri s& dung khong
ding vdi ngudn goc, ban chat tu
nhién, tén goi va c6ng dung cda
hang hoéa.

Hang gid mao nhian hang héa, bao
bi hang héa la hang héa gid mao
tén, dia chi cda thuong nhan khac
trén nhan hodc bao bi cting loai
hang hoa hodc gid mao chi dan vé
ngudn gbc hang hoéa, noi sdn xuét,
déng goi, 1dp rap hang hoa trén
nhan hodc bao bi hang hoéa.

Gid mgo vé s hitu tri tu¢ 1a hang
héa, bao bi hang héa c¢6 gdn nhan
hiéu, ddu hiéu tring hodc kho
phan biét véi nhan hieu, chi dan
dia ly dang dugc bdo ho dung cho
chinh mat hang dé6 ma khong
dugc phép cda chd sd hitu nhian
hiéu, ctia t8 chic quén 1y chi dan
dia ly hodc sao chép lau la ban sao
dugc sdn xudt ma khong dugc
phép 