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CAC XU HUONG PHAT TRIEN
CUA TOI PHAM HOC TRONG KY NGUYEN
PHAT TRIEN MOI CUA DAT NUOGC

GS.TS VOKHANH VINH
TS VOKHANH LINH «*

Tém tit: Toi pham hoc la khoa hoc da nganh, lién nganh, tich hop, 6 vai tro, vj tri rat quan trong trong tw phdp hinh
sw. Tri thikc t9i pham hoc la tri thitc nén tang, co so cua chinh sdach hinh sw, phap ludt tw phdp hinh sw, co moi lién hé chdit
ché vdi cdc khoa hoc xa hi va nhin vin, dwgc thé' hién & phwong dién han lam, thiee tién va dao tao, trong ky nguyén phat
trién méi ciia dat nwdc. Toi pham hoc chiu sw tic dong ciia nhiéu yéu t6'khic nhau, cin phdi dwoc d6i méi tw duy nghién
citu, dao tao dé phat trién, dap itng yeu ciu phong ngira va ddu tranh chong t6i pham, gop phiin thiic ddy phdt trién dat
nuwéc. Bai viét nay, 6 tdm khdi quat nhit ban dén mgt s6 xu hwong phdt trién ciia t6i pham hoc trong ky nguyén phdt trién
mai cua dat nuéc.

Tir khéa: By ludt Hinh sw, ky nguyén phit trién méi, ti pham hoc.

Abstract: Criminology is a multidisciplinary, interdisciplinary, integrated science, has a very important role and
position in criminal judicial. Criminology knowledge is the basic knowledge and basis of criminal policy, criminal judicial
law, closely related to social and humanistic sciences, shown in the academic, practical and training aspects, in the new
era of the country. Criminology is affected by many different factors, need to be renewed research and training for
development, meeting the requirements of preventing and fighting against crimes, contributing to promoting the country’s
development. This article, at the most general level, discuss some development trends of criminology in the new development

era of the country.

Keywords: Criminal Code, the new development era, criminology.

Patvan dé

Toi pham hoc ¢ nudc ta dang &
trang thai phat trién nhu thé nao?
Ky nguyén phat trién moéi cua dat
nudc ddt ra nhiing yéu cau nhu thé
nao déi véi toi pham hoc nude nha?
Trong ky nguyén mdi, toi pham hoc
Viét Nam can phai dugc tién hanh
nghién cttu theo cac xu hudéng nhu
thé nao? Pay la nhitng cau hoi 16n
duwoc dat ra mot cach nghiém tuc,
cap thiét doi véi cac nha téi pham
hoc va hinh sy hoc nwéc ta. Vi cach
tiép can tong quat nhat, bai viét
budc dau dua ra quan diém tong thé
vé cac xu hudng phat trién cua toi
pham hoc & nudc ta trong ky
nguyén phat trién méi ctia dat nudc.

Khai quat vé téi pham hoc

Toi pham hoc la khoa hoc da
nganh, lién nganh, tich hop, 1a khoa
hoc ting dung, phép ly - xa hoi, bao
gom phuong dién han 1am, phuong
dién thuec tién, phuong dién dao tao.

(i) T6i pham hoc mang tinh chat
da nganh, lién nganh, tich hgp, mot
mat, gan lién chat ché véi luat hoc,
mat khac, vdi cac khoa hoc xa hoi va
nhéan van khac.

Véi ludt hoc, t6i pham hoc gén
lién chat ché vdi cac khoa hoc tu
phép hinh sw. D6 la khoa hoc luat
hinh su, khoa hoc luéat td tung hinh
s, khoa hoc luat thi hanh an hinh
su, khoa hoc diéu tra hinh sy, tam ly
hoc tw phap hinh sy, tam than hoc tw
phap, thong ké hinh s va cac nganh
khoa hoc khac. Dac biét, t6i pham
hoc gén lién chit ché, dan xen, thAm
nhép voi chinh sach hinh sy (bao
gom chinh sach phap luat hinh sy,
chinh sach phap luat t6 tung hinh
sit, chinh sach phap luat thi hanh an
hinh sy), xa héi hoc luat hinh sy, xa
hoi hoc luat td tung hinh s, xa hoi
hoc luat thi hanh an hinh sw, xa hoi
hoc cac co quan tu phap hinh su.
Trong moi quan hé nay, tri thirc toi

¢ Truong Pai hoc Kiém sat Ha Noi.
e ¢ Truong Pai hoc Thang Long.

pham hoc xuyén sudt, gin lién voi tri
thitc cac khoa hoc néi trén, tao thanh
tri thiec tich hop lam co s cho viéc
nhén thiee va tiép tuc phat trién cac
linh vuyc tri thie d6, 1am co so ly
luan cho viéc xay dung va ap dung
phép luat tw phap hinh su.

Vi cac khoa hoc xa hoi va nhan
van khac, toi pham hoc gén lién véi
cac khoa hoc nhu triét hoc, xa hoi
hoc, kinh t& hoc, tam ly hoc (bao
gom ly thuyét tam ly hoc vé toi
pham hoc, tam ly hoc va tinh hinh
toi pham, tam ly hoc va nguyén
nhan va diéu kién cuta tinh hinh toi
pham, tam ly hoc va nhan than
nguoi pham toi, tam ly hoc va du
bao tinh hinh t4i pham, tam ly hoc
va phong ngta tinh hinh toi pham),
khoa hoc vé phat trién xa hoi va
quan ly phat trién xa hoi, vi pham
hoc hay léch chudn xa hoi, khoa hoc
thong ké, cac khoa hoc xa hoi nhan
van khac.
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Tinh chat tri thikc tich hop cua toi
pham hoc thé hién chinh ¢ cac tri
thitc thanh t6 ndi trén. Tri thirc tich
hop dé 1a co s& dé€ chung ta c6 duoc
nhan thirc day du, toan dién, hé
thong vé toi pham hoc.

(if) Toi pham hoc la khoa hoc ly
luan - tng dung. Diéu nay thé hién
o chd nhitng tri thitc toi pham hoc
duwoc st dung thueong xuyén trong
thuc tién t6 chic phong ngira va
ddu tranh chong tdi pham thong
qua viéc xay dung va to chirc thuc
hién cac chién lugc, chuong trinh, k&
hoach, dé an, du 4n phong, chong
t0i pham cu thé, trong hop tac qudc
t&€ vé phong, chong toi pham. Cu thé
hon, hiéu biét t6i pham hoc con
duoc stt dung hang ngay trong diéu
tra, truy t6, xét xt va thi hanh an
hinh su. Tiép dén, nhiing tri thikc t6i
pham hoc duwoc st dung dé€ xay
dung va thuc hién chinh sach hinh
si. Chang han nhu d€ t6i pham héa
va phi tdi pham hoa, hinh syt hda va
phi hinh sy héa, quyét dinh hinh
phat, mién, giam hinh phat, t3 chtic
gido duc va cai tao pham nhan. Noi
mot cach khai quat, toi pham hoc la
khoa hoc 1y luan - ¢tng dung dwoc
st dung dé€ tién hanh phong ngtra
va dau tranh chdng t6i pham trong
thuc tién nham nang cao hiéu qua
phong, chong tinh hinh t6i pham,
bao dam an ninh, an toan ca nhan,
an ninh, an toan xa hoi.

(iii) Toi pham hoc la khoa hoc
phap ly - xa hoi. Phwong dién phap
ly cta toi pham hoc thé hién & chd
t6i pham hoc gan lién véi phap luat,
trudc hét voi phap luat tue phap hinh
su: luat hinh su, luat t6 tung hinh
sw, luat diéu tra hinh s, luat thi
hanh an hinh sy va cac nganh khoa
hoc nhw tam ly hoc tw phap hinh s,
vi pham phap luat hanh chinh va
cac linh vyec tri thiec phap ly khac.
To6i pham hoc gan lién véi tdi pham
O cac cap dd nhan thiec khac nhau
(ly luan, thuce tién). Phuong dién xa
hoi ctia toi pham hoc ndm & chinh
trong viéc luan giai khach thé, doi

teong nghién cttu ctia toi pham hoc.
Do la: tinh hinh t¢i pham nhu mot
hién twong xa hoi; nguyén nhan va
diéu kién ctia tdi pham/tinh hinh t6i
pham nhu cac hién tuwgng, qua trinh
xa hoi; nhan than ngwoi pham t6i
nhut mot cd nhan trong xa hoi; duw
bao tdi pham/tinh hinh t6i pham la
van dé xa hoi; phong nglra toi
pham/tinh hinh tdi pham bao quat
nhing van dé xa hoi rong 1on va
nhiing van dé khac.

Phwong dién han lam cua toi
pham hoc néi mot cach khai quat 1a
phuong dién nghién cttu t9i pham
hoc; phuwong dién thuc tién cta toi
pham hoc la phwong dién t6i pham
hoc trong thuec tién t6 chic phong
ngtra va ddu tranh chong t6i pham;
phuong dién dao tao la phwong dién
t0i pham hoc duoc td chirc dao tao
trong cac co so giao duc va dao tao.

Dudi sy tac ddng cua toan cau
hoa, khu viec hoéa, cudc cach mang
cong nghiép lan tht 4, qué trinh
chuyén d6i s6 toan cau, qua trinh
hoi nhdp sau rong ctia nudc ta vao
doi song qudc té, khu vue, nhitng

SO 4 (132)@ THANG 4-2025

Hinh minh hoa.

bién d6i sau rong mang tinh cach
mang dang dién ra & nudc ta trong
ky nguyén phat trién méi ctia dat
nuwdc, theo quy luat phat trién
chung, t6i pham hoc sé c6 nhiing
thay d6i theo cac xu hudng nhat
dinh. Viéc nhan dién dwoc cac xu
huwéng d6 cta t6i pham hoc co y
nghia nhan thtrc, thuc tién va dao
tao rat quan trong.

Nhitng nhan thtrc khai quat néi
trén vé toi pham hoc la co s& dé xay
dung tu duy, cach ti€p can mai
trong xay dung nén “bttc tranh”
nghién cttu khach thé, d6i tuong ctia
toi pham hoc, dong thoi xay dung
nén nén tang phuong phéap luan va
phuong phap nghién cttu cta toi
pham hoc.

Cac xu huéng phat trién cha
t6i pham hoc trong ky nguyén
phat trién méi cha dat nuéc
Cac xu hudng phat trién cua toi
pham hoc dwgc hiéu la cic dinh
hwong da dwoc hinh thanh hodc dang
dwoc hinh thanh cua t6i pham hoc, thé’
hién sw tién trién (vin dong va phit
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trién) ciia tdi pham hoc néi chung hodc
cua cdc bg phin cdu thanh cu thé cia ti
pham hoc néi riéng (dwdi dang cic by
phin cdu thanh khdch thé, doi tiong
nghién ciru ciia toi pham hoc).

Cac xu hudng phat trién cta toi
pham hoc c6 cac dac trung nhét
dinh vdi tw cich 1a cac chi s6 dé
nhan dién cdc xu hudéng phat trién
ctia toi pham hoc. B6 la cac dac
diém nhu: cac xu hudéng phat trién
cta toi pham hoc la cac xu hwdéng da
duwoc hinh thanh hoac dang duoc
hinh thanh trong mdi quéc gia, khu
vuc va toan cau; cac xu hudng phat
trién cua t6i pham hoc gén lién véi
cac xu hudng phat trién ctia phap
luat hinh sg thuc ching; cac xu
hudng phat trién cta tdi pham hoc
phan anh tinh lich st, tinh ké thira,
tinh hién tai, tinh trién vong, quan
diém phat trién toi pham hoc trong
mot xa hoi nhat dinh; cac xu hudng
phat trién cta téi pham hoc ¢6 cac
gioi han vé thoi gian va khong gian
nhat dinh; cac xu hudng phat trién
cta toi pham hoc la bd phan khong
thé thiéu cta phat trién toi pham
hoc; cac xu hudng phat trién caa toi
pham hoc 1a qua trinh chuyén héa
kha nang cta t¢i pham hoc thanh
hién thuec t6i pham hoc.

Dua trén nhan thtrc nhu vay vé
cac xu hudng phét trién cua toi
pham hoc vé mat ly ludn, qua
nghién cttu, ching t6i cho rang toi
pham hoc can phai duoc phat trién
theo cac xu hudéng sau day.

Xu huéng mé réng khach thé,
déi tugng nghién ciu caa toi
pham hoc

Duéi dang khai quat nhat, khach
thé nghién ctru cta tdi pham hoc 1a
cac hién twong, qua trinh t6i pham
va cac hién twong, qua trinh lién
quan dén toi pham. D6 1a hién thuc
tinh hinh t6i pham, cac hién tuong,
qua trinh trung chuyén tinh hinh t6i
pham, cac yéu t& xa hoi lién quan
trec tiép dén tinh hinh t6i pham.
Dai twong nghién ctru cua toi pham

hoc la cac quy luat hinh thanh va
phat trién cua tinh hinh t6i pham,
cac nguyén nhan va diéu kién cta
tinh hinh t6i pham, nhan than nguoi
pham t6i, dg bao tinh hinh t6i
pham, phong ngtra toi pham/tinh
hinh t6i pham, hop tac qudc t€ trong
phong, chong tdi pham, lich st hinh
thanh va phat trién cua t0i pham
hoc, cac truong phai, ly luan toi
pham hoc khac nhau va nhiing van
dé khac.

Trong cac yéu td& cau thanh
khach thé, ddi teong nghién ctru ndi
trén cua tdi pham hoc, yéu t6 “tinh
hinh t6i pham” 1a yéu t5 “16i",
“trung tam” chi phdi cac yéu t6 con
lai thudc khach thé, d6i tuwong
nghién ctru cta toi pham hoc. Yéu t6
“tinh hinh tdi pham” gan lién véi
yéu td “t0i pham”. Dén luot minh,
yéu t& “toi pham” lai gan lién véi
cac yéu to “toi pham hda” va “phi
t0i pham hoa”. Cac yéu t6 “toi pham
héa” va “phi toi pham héa” dién ra
theo cac xu huéng nhu thé nao thi
yéu t6 “toi pham”, theo 16gic, sé
dién ra theo cac xu huwéng nhu thé
ay. Do d6, @ mot nghia nhat dinh, c6
thé ndi, toi pham “dira” tir toi pham
hoa va phi t6i pham héa.

Hinh minh hoa.

Nghién ctru va nhu thuec tién lap
phap cho thay, xét theo s6 luong cac
quy dinh vé ti pham (ca & Phan
chung va Phan cac toi pham) ctia Bo
luat Hinh s ndm 2015, stra ddi, bo
sung nam 2017 thi s6 lwong cac toi
pham theo Bo luat Hinh su hién
hanh 16n hon s6 lwgng cac tdi pham
duwoc quy dinh trong B luat Hinh
sw nam 1999, duoc stra doi, bo sung
cac Jan sau do. Tiép dén, khong co
cac toi pham thue dinh, ttec 1a cac toi
pham dwoc quy dinh trong phap
luéat hinh sy, thi khong thé c6 co so
phéap ly hinh sy d€ xac dinh tinh
hinh t6i pham dién ra trén thuc té&.
O phuong dién nay, tinh hinh toi
pham “di ra” ttt t6i pham.

Nghién cttu cho thay tinh hinh
toi pham o nudc ta thoi gian qua, xét
theo s6 liéu tuyét ddi, ngay cang gia
tang. Cu thé, tinh hinh tdi pham
xam pham tinh mang, sttc khoe,
nhéan pham, danh dy ctia con nguoi
dién bién ngay cang phtic tap vé s&
lwong, phuong thitc, thu doan ciing
nhu tinh chat da man, tan bao cta
hanh vi pham t6i. Cac bang nhom,
t0 chtec t6i pham xam pham sé hiru
ngay cang hoat dong rao riét va gay
ra thiét hai rat dang ké ddi voi tai



NGHIEN CUU - TRAO DOI

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

san cac co quan, t0 chic, cad nhan
trong xa hoi, cu thé: xuat hién cac
nhom d6i tuong trom Cép tai san tai
cac co so tho tu, cac dia ban dan cu;
cac bang nhom cudp tai san trén cac
tuyén cao tdc, tinh trang bat coc dé
chiém doat tai san dién ra & nhiéu
dia phwong, ltta dao trén khong
gian mang dang bao dong, tinh
trang cudng doat tai san da s6 duogc
thuc hién boi cdc nhom cho vay
ndng lai dién ra ¢ hau hét cac dia
phuong trong ca nwdc, tinh hinh
lam dung tin nhiém chiém doat tai
san dién bién phtc tap. Cac toi
pham vé ma tdy ciing dién bién kha
phtic tap, khoi lwong ma tay thu
duoc trong cac vu an gan day la dac
biét 16n, phuwong thitc, thu doan
pham t4i ngay cang tinh vi; chia viéc
san xuat, mua ban, van chuyén, tang
trit ra nhiéu cong doan d€ tranh
phat hién; cac doi twong pham t6i c6
xu huwdéng st dung cong nghé cao,
loi dung khong gian mang dé hoat
dong pham t0i, loi dung mang xa
hoéi dé€ hinh thanh “chg ma tay ao”.
Tinh hinh cac t¢i pham trong linh
vuc san xuat, kinh doanh, thuong
mai cing khong ngoai 1€, nhat 1a
hoat ddng san xuét, buén ban hang
gia, hang kém chét luong, hang cam
dién ra phd bién... Tinh hinh cac toi
pham trong linh viee thué, tai chinh,
ngan hang, bao hiém, nhat la cac
hanh vi mua, ban hoa don tri gia gia
taing, hanh vi trén thué€ cé chiéu
hudng gia tang, gay thiét hai 16n vé
kinh t& hanh vi thao ting thi truong
chting khoén da bat dau c6 cac ddu
hiéu nguy hiém...%

Nhin moét cach tong quat, tinh
hinh t6i pham ¢ nudc ta thoi gian
qua dién bién phtic tap trén cac chi
s0, chi bdo khac nhau, theo xu hudng
mo rong khach thé, d6i tuong.

Di cung véi tinh hinh t6i pham,
cac nguyén nhan va diéu kién, cac

ddc diém nhan than nguwoi pham toi,
nan nhan cda t6i pham ngay cang
phtec tap, da dang, gan lién véi cac
mau thuin, cdc bién d6i dién ra
trong xa hoi. B6 cing la yéu td
thudc khac thé nghién ctu cua toi
pham hoc.

T4t ca nhitng diéu noi trén va cac
diéu khac chua duoc ndi dén minh
chitng cho xu huéng mé rong khach
thé, doi twong nghién ctru cta toi
pham hoc hién nay va trong thoi
gian toi.

Xu hwong phdan hoa trong toi
pham hoc

Day la xu huéng dién ra trong
toi pham hoc ¢ pham vi toan cau,
khu vuwc va ¢ cac quéc gia khac
nhau, nhat 1a & cac qudc gia cé toi
pham hoc phat trién. Diéu nay thé
hién & chd, ngoai cac loai t6i pham
mang tinh truyén thong noi chung,
gan lién véi cac nhoém tdi pham
dwoc nhan thitc theo cac chuong ¢
phén cac tdi pham cua b luat hinh
sw cua cac quoc gia khac nhau, con
6 cac cach phan hoéa khac trong toi
pham hoc. Chéng han, d6 la: tinh
hinh t6i pham chinh tri, tinh hinh t6i
pham c6 dung vii luc, tinh hinh t6i
pham vu loi, tinh hinh t6i pham co6
t0 chitc, tinh hinh t6i pham tham
nhiing, ctia gidi thuong luu, tinh
hinh téi pham cua nhitng nguoi
nhép cw, tinh hinh t¢i pham mua
ban nguoi, cac bd phan co thé, tinh
hinh t¢i pham trong cac xung dot
quoc t& tinh hinh t6i pham trong luc
leong vii trang, tinh hinh t6i pham
an...2 Cac nghién cttu vé cac loai
tinh hinh t6i pham néi trén, ngoai
viéc mo ta, danh gia cac loai tinh
hinh t6i pham d9, con luan giai, lam
sang to cdc nguyén nhan va diéu
kién, cac loai nhan than nguoi pham
t0i va cac ddc diém nhan than teong
tng®, du bao cac loai tinh hinh t6i
pham do, dwa ra cac hé giai phap
twong tng dé phong ngtra cac loai
toi pham do.
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Trén cai nén nhu vay, cac toi
pham hoc chuyén nganh hay chuyén
biét twong tng dugc hinh thanh,
danh dau budc phat trién cua toi
pham hoc. Céc t6i pham hoc chuyén
nganh mai ra doi thé hién cach tiép
can moi trong nghién ctru t6i pham
hoc, thé hién cich nhin da chiéu
canh hon, su sic hon vé toi pham
hoc, trén co s& d6 cung véi cach tiép
can tredc day chung ta sé c6 duogc
nhén thtec tich hgp sau séc, mang
tinh hé thong vé tdi pham hoc. Hon
thé nira, cac tdi pham hoc chuyén
nganh nay con hd tro cé hiéu qua
hon, thiét thuc hon cho hoat dong
phong, chdng ti pham trong thuc
tién. Dong thoi diéu nay ciing dat ra
yéu cau méi doi véi viéc dao tao vé
toi pham hoc ¢ cac co sé gido duc va
dao tao phap luét va cac co so khac,
tr viéc phat trién doi ngt giang
vién, xday dung chuong trinh dao
tao, cac dé tai nghién ctru cac cap
khac nhau vé ti pham hoc.

Xu huéng ddy manh nghién citu
co ban vé t6i pham hoc

Day la xu hudng phat trién toi
pham hoc &n dinh, bén vitng, mang
tinh quy luat. Toi pham hoc phat
trién la toi pham hoc phat trién trén
cai nén phat trién nghién cttu co
ban, lam nén tang cho phat trién toi
pham hoc ¢ng dung. Nghién cttu
cho thay cac nghién ctu téi pham
hoc dwoc tién hanh ¢ nwdc ta thoi
gian qua, tir cac dé tai nghién ctu
khoa hoc cac cdp dén cac luén an
tién si vé toi pham hoc phan 16n 1a
cac dé tai nghién ctru mang tinh ting
dung, it c6 dé tai nghién cttu co ban
vé cac noi dung co ban thudc doi
twong, khach thé nghién ctu cta toi
pham hoc. Thuc trang nay can duoc
sém khic phuc bang viéc ddy manh
nghién cttu co ban vé téi pham hoc.
Cén phai c6 mot hé van dé nghién

1 Xem: Bédo cdo két qua tong két thuc tién thi hanh Bo luat Hinh su ndm 2015, stta doi, bo sung nam 2017.
2Xem: Luneev V.V. Tinh hinh tji pham trong thé'ky XX. Phdn tich t6i pham hoc thé’ giéi, Nxb Norma, Matxcova, 1997

(ban tiéng Nga).

* Xem: Antonyan Ju. M.; Kudryavcev V.N.; Ekimov V.E. Nhdn thian nguoi pham t6i, Trung tam phap ly Press, Matxcova, 2004

(ban tiéng Nga).
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ctru co ban vé tdi pham hoc. Hé van
dé d6 nén chang tap trung vao
nghién cttu phat trién, bo sung, lam
sau sac hon nhitng van dé ly luan
sau day.

(i) Tiép tuc nghién cttu sau hon,
hé thong hon, day du hon nhiing
van dé ly luan vé tinh hinh t4i
pham, cu thé€ la ludn giai sdu hon
tinh hinh t6i pham la mot hién
twong phép ly - xa hoi; cac dédc diém
khai quat, pho bién ctia tinh hinh t6i
pham; phan biét pham tra “tinh
hinh t6i pham” véi pham tru “t6i
pham”; cac xu hudng phat trién ctia
tinh hinh t6i pham; phan biét tinh
hinh t6i pham véi tinh hinh vi pham
phép luat, su chuyén hoa 1an nhau
dat trong moi quan hé véi toi pham
hoéa va phi t6i pham hoa; bd cac
thong s6, chi s0, chi bdo nhan dién
tinh hinh tdi pham, dac biét cac chi
s0, chi bao vé thiét hai do tinh hinh
toi pham gay ra cho xa hoi dé lam
can ctt cho viéc tinh toan, do luong
cac thiét hai do cac t6i pham gay ra
trén thuc tién; ddy manh nghién ctru
tinh hinh t6i pham an, dac biét cac
phuong phap nhan biét tinh hinh t6i
pham an; nghién cttu nhitng van dé
ly luan vé thong ké toi pham va
nhitng van dé khac.

(ii) Tiép tuc nghién ctu vé
nguyén nhan va diéu kién ctia tinh
hinh téi pham, bao gom: phuong
phdp ludn ti€p can nghién ctu
nguyén nhan va diéu kién ctia tinh
hinh t6i pham; mdi quan hé gitta
nguyén nhan va diéu kién ctia tinh
hinh t6i pham v6i nguyén nhan va
diéu kién cta ti pham cu thé; moi
quan hé gitta nguyén nhan va diéu
kién ctia tinh hinh t6i pham véi cac
mau thuan trong xa hdi & cac cap do
khac nhau; co ché tam ly - xa hdi ctia
t0i pham cu thé; cac tinh hudng cu
thé trong co ché hanh vi pham t6i cu
thé va nhiing van dé khac.

(iii) Tiép tuc nghién cttu nhan
than nguwoi pham tdi, tap trung

nghién cttu sdu hon nhing van dé
sau: cach ti€p can nghién ctru nhan
than nguwoi pham toi; nghién cttu
sdu vé cau trac ctia nhan than nguoi
pham t0i; s hinh thanh nhan than
nguoi pham toi; cac ddc diém tam ly
ctia nhan than nguoi pham toi;
nhing van dé dao ddc ctia nhan
than nguoi pham t6i; cac loai va
phan loai nhitng ngwoi pham toi
(nhiing ngwoi pham toi giét nguoi,
nhitng ngwoi pham tdi tinh duc,
nhitng nguwoi pham toi vu loi,
nhitng nguoi pham toi ¢ st dung
vl luc, nhitng nguoi pham tdi ¢6 t6
chttc, nhitng nguoi pham toi tham
nhiing, nhitng ngwoi pham t6i xam
pham hoat dong tu phap...); nhan
than nguoi pham t4i 6 phwong dién
toi pham hoc va nhan than nguoi
pham t6i & phuwong dién luat hinh
sw, luat thi hanh an hinh su; nhan
than cua nhitng nguoi da bi két an;
nhan than nhitng nguwoi pham toi
dwdi 18 tudi va nhitng van dé khéc.

(iv) B4y manh nghién ctru nan
nhén hoc bao gom nhiing van dé ly
luan co ban vé nan nhan hoc nhu:
Khai niém, cac loai nan nhan, nan
nhén trong co ché hanh vi pham t6i
cu thé, khia canh nan nhén trong céc
nguyén nhan va diéu kién caa toi
pham va cac van dé khac.

(v) Tiép tuc nghién ctru sdu hon
vé du bao tinh hinh t6i pham, ké&
hoach hoéa hoat dong phong ngtra
toi pham/tinh hinh téi pham bao
gom nhting van dé nhu: co so ly
luan va phwong phap du bao tinh
hinh t6i pham; cac loai du bao tinh
hinh t6i pham; du bao tinh hinh toi
pham va ké hoach hoa hoat dong
phong ngtra toi pham/tinh hinh t6i
pham; cac loai k& hoach hoa hoat
dong phong ngtra t6i pham/tinh
hinh t6i pham va nhiing van dé lién
quan khac.

(vi) Tiép tuc nghién ctru sau sic,
toan dién, hé thong hon vé phong
ngtra tinh hinh t6i pham bao gom

nhtng vdn dé nhu: muc tiéu, ndi
dung, cdc nguyén tic ctia phong
ngtra tinh hinh toi pham; cac co so
phap luat va to0 chiic ctia phong
ngtra tinh hinh t6i pham; cac cdp do
phong ngtra tinh hinh tdi pham; cac
loai bién phap phong ngtra tinh
hinh t6i pham; phong ngtra cac toi
pham cu thé (phong ngtra ti pham
co td chirc, phong ngtra t0i pham
tham nhiing, phong ngtra t6i pham
kinh t&, phong ngtra t6i pham ma
tay, phong ngtra t6i pham giao
thong, phong ngtra toi pham mua,
ban ngwoi, phong ngtra cac toi
pham trong linh vitc mang, phong
ngtra tinh hinh pham t6i cta nguoi
duwdi 18 tudi; day manh nghién ctu
phong ngtra cac loai toi pham pho
bién, moi, phi truyén thong va
nhing vén dé lién quan khac.

Xu hwong nghién citu dia t9i
pham hoc

DPay la xu hedng nghién cttu mai
trong t0i pham hoc. Xu hudéng nay
cd ngudn goc tir tw twdng, cach tiép
can nghién ctu vé dia kinh t€, sau
dé tu twong, cach tiép can nay duoc
van dung trong viéc nghién cttu cac
Iinh vice khoa hoc xa hoi va nhan
van khac. Day la xu huéng nghién
ctu 6 trién vong, gép phan phat
trién ly luén tdi pham hoc, cung cap
tri thire 1y ludn cho viéc t& chuc
phong ngtra va dau tranh chong toi
pham c6 hiéu qua trong thuc tién.
Tiép dén, xu huéng nay lam phong
pht thém tri thite t0i pham hoc ca
trén phuong dién ly luan 1an thuc
tién, phuc vu ca cho viéc dao tao vé
toi pham hoc.

Noi dung nghién cttu chinh ctia
xu hudng nay thé hién ¢ viéc nghién
ctu toi pham hoc gan lien véi tat ca
cdc dac diém ctia cidc don vi hanh
chinh lanh thé khéc nhau, cdc khong
gian t0i pham hoc khac nhau, cac
cap do nghién ctu tdi pham hoc
khacnhau, cu thé'la: nghién ctru dia
tinh hinh t0i pham, dia nguyén nhan
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va diéu kién cua tinh hinh ti pham,
dia nhan than nguwoi pham t6i, dia
du béo tinh hinh t6i pham, dia k&
hoach hoa t6 chitc phong ngtra va
dau tranh chong toi pham, dia
phong ngtra tinh hinh t6i pham, tinh
hinh t¢i pham trong pham vi mot
qudc gia, tinh hinh t6i pham trong
pham vi mét khu viee, tinh hinh t6i
pham trén pham vi toan cau va
nhitng van dé lién quan khac.

Xu hwong nghién citu t9i pham
hoc so sanh

Nghién cttu t6i pham hoc so
sanh la nhu cau khach quan, xudt
phat tir trang thai phat trién cua toi
pham hoc ¢ cac cap d6 khac nhau va
nhu cau hop tac qudc té trong linh
vue phong ngtra va ddu tranh chong
t0i pham & cac cap dd qudc gia, khu
vuc va toan cau. Khi toi pham hoc
da tich lay dwoc cac dit liéu nhat
dinh thi xuat hién nhu cau nghién
cttu so sanh. Téi pham hoc so sanh
cd y nghia nhan thttc, ly luan va
thuc tién rat quan trong d6i voi
phong, chdng t6i pham. Toi pham
hoc so sanh ra doi trén ci nén ctua
luat hoc so sanh va la mot bo phan
cau thanh nén luat hoc so sanh trong
tw duy hién dai vé luat hoc.

Tu twong, noi dung cta tdi pham
hoc so sanh thé hién & chd tdi pham
hoc ¢6 bao nhiéu van dé dwoc
nghién ctru, dugc t6 chie thuc hién
trong thuc tién phong ngtra va dau
tranh chong t6i pham thi c6 bdy
nhiéu vidn dé tuong tng duoc
nghién cttu so sanh dé tim ra nhitng

dac diém tuwong dong va khac biét
trong nhitng van dé tdi pham hoc
duoc so sanh. Piéu d6 cé nghia rang
khong gian cta t6i pham hoc so
sanh gan lién v6i khong gian ctia toi
pham hoc. Nhung trong nhiéu van
dé so sanh nhw vay, c¢é thé néu lén
mot s6 van dé hay hudng nghién
cttu so sanh co ban trong tdi pham
hoc sau day: so sanh tinh hinh ti
pham gitta cdc qudc gia, khu viee
nhdt dinh, trong d6 cé so sanh cac
xu hudng phat trién ctia tinh hinh
t0i pham; so sanh cac ddc diém nhan
than nguwoi pham tdi & cac qudc gia,
khu vuce khac nhau; so sanh cac bién
phép phong, chong téi pham duoc
xay dung va to chikc thuc hién cling
nhu kinh nghiém cta cac qudc gia,
khu vuc khac nhau trong phong,
chong t6i pham.

Xu huong nghién citu xidy dung, sir
dung, phat huy dir liéu t6i pham hoc

Ciing nhu xu hudng nghién cttu
toi pham hoc so sanh, nghién cttu
xdy dung, phat huy d@ liéu toi
pham hoc la xu huéng méi trong toi
pham hoc. Xu huéng nay ciing gan
lién voéi trang théi phat trién cua toi
pham hoc, qua trinh tich ldy di liéu
t0i pham hoc ¢ cac cap dd khac
nhau, thong ké t6i pham hoc, trong
d6 c6 thong ké tdi pham, thong ké
phaét trién kinh t€ - xa hoi va cac
thong ké khac. Mat khéc, xu hudng
nay gan lién chit ché véi thanh tuu
cua cudc cach mang cong nghiép lan
thit 4, qua trinh sd hda su phat trién,
viéc st dung Al trong hoat dong

Tai liéu tham khao
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phong ngtra va chdng t6i pham. Xu
hwdéng nghién ctru xay dung, st
dung, phat huy di liéu t6i pham
hoc sé thtc day phat trién toi pham
hoc ting dung. Xu hudng phat trién
nay doi héi phai c6 su hop tac cta
cac nha t6i pham hoc va cac chuyén
gia cong nghé thong tin.

Ngoai cac xu hudng noéi trén,
con cd cac xu huwdéng phat trién
khac cta toi pham hoc, chéng han
nhu: xu huwdéng hién dai hoa toi
pham hoc, xu huéng da dang hoa
cac truong phai toi pham hoc va
cac xu hudng khac.

Két luan

Trong ky nguyén phat trién méi
cua dat nude, dudi sy tac dong ctia
céc yéu t8 khac nhau dién ra trong
qua trinh phat trién, t6i pham hoc sé
phat trién theo cac xu hudng khac
nhau, trong d6 c6 cac xu hudng on
dinh, cac xu huéng mdi. Bo la cac
xu huwdéng mo rong khach thé, doi
tuong nghién cttu cua tdi pham hoc,
xu hudng phan hoa trong toi pham
hoc, xu huéng day manh nghién
ctu co ban vé téi pham hoc, xu
huwong nghién cttu dia t6i pham hoc,
xu hwdéng nghién cttu tdi pham hoc
so sanh, xu hudng nghién ctru xay
dung, st dung, phat huy dit liéu toi
pham hoc. Nhiing hiéu biét vé cac
xu huwdng phat trién cta tdi pham
hoc ¢6 y nghia 16n vé nhan thuc, ly
luan va thuc tién ddi véi phat trién
toi pham hoc trong ky nguyén phat

trién moi cua dat nude.
VXK.V -VK.L
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CO SO LY LUAN VA THUC TIEN
CUA VIEC HOAN THIEN BO MAY CHINH QUYEN
DIA PHUONG TRONG GIAI DOAN HIEN NAY

THS TRAN LINH HUAN"

Tém tit: B§ may chinh quyén dia phiong dong vai tro quan trong trong hé thong qudn 1y nha nuwéc, la cap truec tiép
trién khai cdc chil triecong, chinh sich, phdp ludt ciia Dang va Nha nwéc dén véi nguoi dan. Trong boi canh phdt trién kinh
té'- xd hgi nhanh chéng, hoi nhdp quoc té'sdu rong va xu hwéng chuyén déi s6'manh me, viéc hoan thign by mdy chinh
quyén dia phwong la mot véu ciu tat yéu nhim nang cao hi¢u qud qudn ly, bdo ddm sw vin hanh linh hoat va ddp ting tot
hon nhu ciu ciia nhan dén, doanh nghiép. Qud trinh nay cin dwoc thyc hign trén co s6 Iy lugn vitng chic, phit hop v6i
cdc nguyén tic qudn 1y hanh chinh hién dai, dong thoi xudt phat tir thuec tién to chiec bg may hanh chinh tai Viégt Nam, bao
g0m cd nhitng thanh twu, han ché"va yéu ciu d6i moi trong giai doan hi¢n nay. Bai viét tdp trung phan tich, dinh gid, lam
16 co s6 1y ludn v co s thuc tién ciia vigc hoan thién bd mdy chinh quyén dia phwong dé’tir d6 tao nén tang vitng chic
phuc vu cho vié¢c ddy manh hoat ddng hoan thién by mdy nay trong boi canh hién nay.

Tix khéa: Co s6 Iy ludn, co sé thiee tién, chinh quyén dia phwong, hoan thién b mdy.

Abstract: The local government apparatus plays an important role in the state management system, which is directly
implementing quidelines, policies and laws of the Party and the State to the people. In the context of rapid socio-economic
development, international integration widely and deeply, strong digital transformation trend, the completion of the local
government apparatus is an indispensable requirement to improve management efficiency, ensure flexible operation and
better meet the needs of people and businesses. This process should be done on a solid theoretical basis, in accordance with
modern administrative management principles, and at the same time comes from the practice of the administrative apparatus
in Vietnam, including achievements, limitations and renovation requirements in the current period. The article focuses on
analyzing, evaluating and clarifying the theoretical basis and practical basis of completing the local government apparatus

to create a solid foundation for promoting the operation of completing this apparatus in the current context.
Keywords: Theoretical basis, practical basis, local government, completing the apparatus.

Pat van dé

B0 may chinh quyén dia
phuwong dong vai tro quan trong
trong viéc thuee thi cac chinh sach,
quan ly nha nudce va cung cap dich
vu cong cho ngwoi dan. Tuy nhién,
trede nhitng yéu cau doi moi va
cai cach hanh chinh trong giai
doan hién nay, viéc hoan thién bd
may chinh quyén dia phuong tro
thanh mot nhiém vu cdp bach
nham nang cao hiéu luc, hiéu qua
hoat dong va dép tng t6t hon nhu
cau phat trién kinh t€ - xa hoi. Vé
mat ly luén, viéc t6 chic va van
hanh bd may chinh quyén dia
phuong can tuan theo cac nguyén
tic quan ly hanh chinh céng, bao
dam tinh minh bach, trach nhiém
giai trinh va phuc vu lgi ich cua
nhan dan. Céc hoc thuyét vé quan
tri cong moi, t6 chirc hanh chinh
hiéu qua va phan cap, phan quyén
hop ly la nhitng co s& khoa hoc

quan trong giap dinh huwdng cai
cach bd may hanh chinh dia
phuong. Vé mat thuc tién, qua
trinh van hanh bd mday chinh
quyén dia phuong tai Viét Nam
hién nay van con ton tai nhiéu han
ché nhu tinh trang cong kénh,
chong chéo chttcc ndng, co ché
phan cap chua thuc sy hiéu qua va
ngudn nhan lgc chua dwoc s
dung t6i wu. Trong b6i canh hoi
nhap quoc té&, chuyén doi sd va
nhu cau d6i méi quan tri nha
nudc, viéc hoan thién bo may
chinh quyén dia phuong cang trd
nén cap thiét nham xay dung mot
nén hanh chinh hién dai, chuyén
nghiép va dap ung tét hon nhu
cau cua nguoi dan va doanh
nghiép. Do d6, viéc nghién cttu co
s6 ly luan va thuc tién cua qua
trinh hoan thién bd may chinh
quyeén dia phuwong khong chi giup
lam rd nhitng nguyén tic, md hinh
phu hop ma con dé xudt cac giai

¢ Khoa luat Thuong mai, Trudng Pai hoc Luat TP. H6 Chi Minh.

phdp cu thé dé€ nang cao chat
lwong bd mdy chinh quyén dia
phuong trong giai doan hién nay.

Co s& ly luan cha viéc hoan

thién bé may chinh quyén

dia phuong trong giai doan

hién nay

Viéc hoan thién bo may chinh
quyén dia phuong la mét trong
nhitng nhiém vu trong tam cua
cdng cudc cai cach hanh chinh,
nh&m nang cao hiéu lwc, hiéu qua
quan ly nha nuwdc, dap uing yéu
cau phat trién kinh t€ - xa hoi
trong boi canh hoi nhap va chuyén
d6i s6. Co so ly luan cua qua trinh
nay duoc xac 1ap dua trén cac nén
tang khoa hoc vé quan ly nha
nudc, cdc nguyén tic t6 chitc hanh
chinh cong trong xay dueng mot hé
thong chinh quyén tinh gon, hiéu
qua, minh bach va phuc vu t6t
nhat 1oi ich ctia nhan dan. Cu thé:
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Mot la, quan diém cia chit nghia
Mic - Lénin va tw twong Ho Chi
Minh vé quan lyj nha nwéc

Theo cht nghia Méc - Lénin,
nha nwdc dong vai tro la cong cu
quan ly xa hoéi, bao dam duy tri
trat tw, on dinh va thuc day su
phat trién cua xa hoéi theo dinh
huoéng chung. Trong d6, chinh
quyén dia phuong la mot bd phan
quan trong cua bd may nha nudc,
c6 nhiém vu tryec tiép t6 chirc thuc
hién cdc chu trewong, chinh sach ¢
tlng dia ban, gan két chit ché véi
doi sdng nguoi dan. b€ dap tng
tot vai tro nay, chinh quyén dia
phuong can duoc t6 chic mot
cach khoa hoc, tinh gon, khong
cong kénh nhung van bao dam
hiéu qua hoat dong cao, vira thuc
hién t6t chttc nang quan ly hanh
chinh nha nudc, vira phat huy tinh
chu dong, sang tao cua dia
phuwong nhim giai quyét nhanh
chong va hiéu qua cac van dé phat
sinh trong thuec tién'. Viéc t& chtrc
hop ly bdé may nha nwdc giap
giam thiéu lang phi ngudn luc,
nang cao hiéu qua thuc thi chinh
sach, dong thoi tao diéu kién dé
chinh quyén cac cdp hoat dong
minh bach, cdng khai va c6 trach
nhiém hon truedc nhan dan.

Tu twong HO6 Chi Minh ciing
nhdn manh tdm quan trong cta
chinh quyén dia phwong trong
viéc gan dan, hiéu dan, phuc vu
nhan dan mot cach thiét thwc, coi
day la nén tang cot 16i ciia mot bd
may hanh chinh hiéu qua. Nguwoi
cho rang chinh quyén dia phuong
khong chi la co quan thuc thi
phap luat ma con la cau ndi gitra
nha nuwdc va nhan dan, bao dam
quyén lgi cua nguoi dan dugc
thuwc hién day du, kip thoi. Do d¢,

bo may chinh quyén phai van
hanh theo nguyén tac dan chy,
cdng khai, minh bach, gitup nhan
dan dé dang gidm sat, déng gop v
kién va tham gia vao qud trinh
quan ly nha nueéc®. Bong thoi, Ho
Chi Minh ciling khfmg dinh viéc
tinh gian by may la mot yéu cau
tdt yéu dé€ loai bo nhitng thanh
phan kém hiéu qua, tranh tinh
trang quan liéu, giam b6t ganh
ndang hanh chinh, ttt 46 nang cao
nang lyc va trach nhiém caa doi
ngt can bo, cong chitc trong viéc
phuc vu nhan dan*. Chinh quyén
dia phuong chi c6 thé hoat dong
hiéu qua khi thuc sw gan gai voi
nhan dan, giai quyét kip thoi cac
van dé cua doi song xa hoi, tao
diéu kién thuéan loi d€ phat trién
kinh t€ - xa hoi mot cach bén viing
va toan dién.

Hai la, co so phdp ly theo Hién
phép va hé thong ludt hién hanh

Co s& phap ly cho viéc hoan
thién bé may chinh quyén dia
phuong trong giai doan hién nay
duwoc quy dinh chdt ché trong
Hién phap va hé théng phap luat
Viét Nam, tao nén tang ving chic
cho qua trinh cai cach hanh chinh,
nang cao hiéu lwc, hiéu qua hoat
dong cua chinh quyén céac cap.
Hién phap nam 2013 xac dinh
chinh quyén dia phwong la mét b
phan khong thé tach roi cua bo
may nha nudc, co vai tro t6 chic
thuc thi Hién phép, phap luat tai
dia phwong, dong thoi dam nhiém
quan ly cac van dé kinh té, vin
hoa, xa hoi, qudc phong, an ninh
theo pham vi dwgc phan cdp®. Quy
dinh nay thé hién sy thong nhat
trong t8 chitc nha nuwdc nhung van
tao ra sy linh hoat can thiét dé
chinh quyén dia phuong phat huy
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tinh tw chu, sang tao trong thuc
tién quan ly. Tiép d6, Luat To
chttc chinh quyén dia phuong
nam 2015 (stta doi, b6 sung nam
2019) da cu thé hda cac nguyén tic
t6 chitc, chtrc ndang, nhiém vu cua
chinh quyén dia phuong ¢ ting
cdp, trong d6 nhan manh viéc
hoan thién bo may phai di do6i vdi
yéu cau tinh gon, hiéu qua, tranh
tinh trang chong chéo chitc nang
gitta cac co quan, don vi. Luat nay
tao co so0 phap ly quan trong dé
cac dia phueong thiee hién sap xép
lai by may, nang cao tinh chuyén
nghiép trong hoat dong quan ly
hanh chinh, bao dam chinh quyén
dia phwong hoat dong hiéu lwc,
phuc vu tdt nhat cho loi ich cua
nguroi dan.

Bén canh d6, dinh hudng cai
cach t0 chuic chinh quyén dia
phuong con duwoc thé hién rd
trong Nghi quyét s6 18-NQ/TW
nam 2017 cta Ban Chdp hanh
Trung wong Dang, trong d6 dé ra
chu trwong tiép tuc d6i mdi, sap
x€&p t6 chirc bo mdy ctia hé théng
chinh tri theo hudéng tinh gon,
hoat dong hiéu lwc, hiéu qua.
Nghi quyét nay khing dinh yéu
cau cdp bach cua viéc cai cach to
chttc chinh quyén dia phuong,
khong chi ding lai ¢ tinh gian
bién ché ma con nang cao chat
lwong d6i ngii can bd, cong chire,
tao chuyén bién thuc chat trong
phuong thttc quan ly nha nudec.
Theo d6, cac dia phuwong can
manh dan d6i méi, ddy manh
phan cdp, phan quyén dé nang cao
tinh tw chu, tw chiu trach nhiém,
dong thoi 4p dung cong nghé vao
quan ly hanh chinh nhdm t&i wu
hoéa hiéu qua cong viéc. Nhu vay,
voi nhitng quy dinh phap ly chat
ché tir Hién phap, luat va cac nghi

! Tran Anh Tuan, Xdy dung chinh quyén dia phwong theo tw twong H6 Chi Minh - Thuc tién va nhitng vin dit ra,
https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=2558, ngay 09/3/2025.

2Tran Anh Tuan, tldd.

5 Nguyén Thi Thu Ctc, Tw twéng HO Chi Minh vé vai tro ctia nhin din trong xdy dwng chinh quyén,
https://www.tapchicongsan.org.vn/web/guest/chinh-tri-xay-dung-dang/-/2018/823119/tu-tuong-ho-chi-minh-ve-vai-tro-cua-
nhan-dan-trong-xay-dung-chinh-quyen.aspx, ngay 09/3/2025.
*Cam Ha, Tw twéng H6 Chi Minh vé chinh quyén dia phirong, https://nhandan.vn/tu-tuong-ho-chi-minh-ve-chinh-quyen-dia-
phuong-post615673.html, ngay 09/3/2025.
> Hoang Vy Huong, Chinh quyén dia phwong trong Hién phdp nwéc Céng hoa xia hgi chii nghia nam 2013,

https://vksndtc.gov.vn/vanban/Pages/van-ban-moi.aspx?ItemID=213, ngay 09/3/2025.
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quyét quan trong ctia Bang, qua
trinh hoan thién by mday chinh
quyén dia phuwong khong chi cé co
s6 vitng chic ma con c6 dinh
hudéng rd rang dé€ bao dam dat
dwoc muc tiéu tinh gon, hiéu qua,
minh bach va phut hop véi yéu cau
phat trién cua dat nudc trong thoi
ky moi.

Ba la, nguyén tic td chirc b mdy
chinh quyén dia phwong

Viéc hoan thién by may chinh
quyén dia phuwong trong giai doan
hién nay can tuan thu mot sd
nguyén tic co ban nham bao dam
tinh hiéu lwc, hiéu qua va pht hop
véi yéu cau phat trién cua ting dia
phuong. Nguyén tac to chitc hop
ly, tinh gon la mot trong nhitng
yéu cau quan trong hang dau, doi
hoi chinh quyén dia phwong phai
duoc sap xép lai theo huéng giam
bdt tang nédc trung gian, han ché
tinh trang chong chéo chitc ndng
gitta cac co quan, don vi. BDong
thoi, can tang cwong phan cap, ay
quyén d€ trao thém quyén chu
dong cho cac cap chinh quyén,
giup ho linh hoat hon trong qua
trinh thuc thi nhiém vu, t¢ d6
nang cao trach nhiém va kha nang
tu quyét trong quan ly hanh
chinh. Di ddi véi d6, nguyén tac
hiéu lwc, hiéu qua doi hoi bo may
chinh quyén dia phuwong phai van
hanh véi nang sudt cao, bao dam
giai quyét cong viéc nhanh chéng,
chinh xac, khong gay phién ha cho
nguwoi dan va doanh nghiép®. biéu
nay c6 thé dat duwoc théong qua
viéc cai tién thu tuc hanh chinh,
ap dung céng nghé vao quan ly
cong va nang cao chat lwong doi
ngl can by, cong chirc d€ dap ing
tot hon yéu cau cdng viéc trong
moi treong hanh chinh hién dai.

Bén canh d6, nguyén tac minh
bach, trach nhiém giai trinh la mot

yéu t6 quan trong giup tang
cuong niém tin cua nhan dan vao
chinh quyén. Chinh quyén dia
phuong can van hanh theo co ché
cong khai, dé dang giam sat boi co
quan cap trén, Hoi dong nhan dan
va nhan dan dia phuong, dong
thoi bao dam rang moi quyét
dinh, chinh sach dugc ban hanh
déu co co sd ro rang, minh bach’.
biéu nay khong chi goép phan han
ché tiéu cuwc, tham nhiing ma con
tao diéu kién d€ nguoi dan co thé
tham gia dong goép y kién, nang
cao tinh dan chu trong quan ly
nha nudc. Bén canh d6, viéc to
chttc by may can phai tuan theo
nguyén tac phu hop véi dic thu
dia phuong, boi méi tinh, thanh
phd déu c6 diéu kién kinh t& - xa
hoi, quy md dan s6, trinh d¢ phat
trién va dic diém van hoda khac
nhau®. Viéc ap dung mot mo hinh
quan ly hanh chinh cting nhic cho
tat ca cac dia phuong cé thé dan
dén su thiéu hiéu qua trong thuc
thi chinh sach. Vi vay, b0 may
chinh quyén can duogc td chtrc mét
cach linh hoat, diéu chinh phu
hop véi tiing dia phuwong d€ bao
dam phat huy tdi da nguon luc,
dap ung tot nhat nhu cau thuc té€
ctia nhan dan.

Ngoai ra, trong b6i canh cach
mang cong nghiép 4.0 va xu
huéng chuyén d6i s6 manh mé,
viéc hoan thién bo may chinh
quyén dia phuong can di do6i véi
nguyén tac gan véi chuyén ddi sd
va cai cach hanh chinh. Diéu nay
doi hoi chinh quyén cac cap phai
day manh ting dung cong nghé s6
vao quan ly hanh chinh c¢dng, xay
dung mo6 hinh chinh quyén dién
ti d€ nang cao hiéu qua cung cap
dich vu cong truc tuyén, t8i wu
hoa quy trinh lam viéc, giam thiéu
gidy to thu cong, tiét kiém thoi
gian va chi phi’. Bong thoi, can

nang cao nang liec ctia doi ngti can
bo, cong chitc trong modi treong
lam viéc s6 hoa, giup ho co6 du
kién thte, ky ndng dé thich tng
v6i nhiing thay d6i trong quan ly
hanh chinh hién dai. Nhin chung,
dé bao dam qua trinh hoan thién
bd may chinh quyén dia phuwong
dat hiéu qua cao, can tuan thu céc
nguyén tac td0 chic hop ly, bao
dam hiéu luc, hiéu qua, tdng
ceong minh bach, trach nhiém
giai trinh, phtt hop véi déc thu ctia
ting dia phuong va gin véi
chuyén d6i s6. Néu thuc hién tot
nhitng nguyén tic nay, bd may
chinh quyén dia phuwong sé tro
nén tinh gon hon, hoat dong hiéu
qua hon, dap tng tdt nhu cau cta
nguoi dan va doanh nghiép, dong
thoi gop phéan thuc day su phat
trién kinh t€ - xa hoi bén ving
trong giai doan hién nay.

Co s& thuc tién cua viéc

hoan thién bd may chinh

quyén dia phuong trong giai

doan hién nay

Viéc hoan thién bd mdy chinh
quyén dia phuong khong chi dua
trén cdc co so 1y ludn ma con xudt
phét tir nhitng yéu cau thuc tién,
bao gom sy phat trién cua nén
kinh t€ - xa hoi, thuc trang to chuc
bo may hanh chinh hién nay, tac
dong cua xu hudéng chuyén doi s6
va bai hoc kinh nghiém tir cac
quoc gia khac. Nhitng yéu td nay
dat ra yéu cau cap thiét phai doéi
méi va sap x&p lai hé théng chinh
quyén dia phuong nham nang cao
hiéu qua hoat dong, ddp ttng nhu
cau phat trién trong bdi canh hoi
nhap va hién dai héa nén hanh
chinh cong. Co s& thuc tién cua
viéc hoan thién bd mdy chinh
quyeén dia phuong trong giai doan
hién nay dugc thé hién qua cac
khia canh sau:

¢ Bich Lan, Nghia Duc, Tinh gon, sdp xép t0 chive by may tao dieu kién thwc hién cic nhiém ou cdp bich va muc tiéu dai han,
https://quochoi.vn/tintuc/Pages/tin-doan-dai-bieu-quoc-hoi.aspx?ItemID=92593, ngay 09/3/2025.

7 Stea Ludit T6 chirc chinh quyén dia phiong: Tinh gon by mdy, “dia phwong quyét, dia phwong lam, dia phwrong chiu trich nhiém”,
https://xaydungchinhsach.chinhphu.vn/sua-luat-to-chuc-chinh-quyen-dia-phuong-tinh-gon-bo-may-dia-phuong-quyet-dia-
phuong-lam-dia-phuong-chiu-trach-nhiem-119250212162026131.htm, ngay 09/3/2025.

8 Phan Phuong, D67 mdi t6 chitc va hoat ddng ciia chinh quyén dia phwong tinh, gon, manh, https://baotintuc.vn/thoi-su/doi-moi-
to-chuc-va-hoat-dong-cua-chinh-quyen-dia-phuong-tinh-gon-manh-20250205144317361.htm, ngay 09/3/2025.

Vi Thanh Nguyén, N6 luc cdi cach hanh chinh gin v6i chuyén d6i so, https://danang.gov.vn/web/chuyen-doi-so/danh-muc/chi-

tiet?_c=100000174&id=61066, ngay 09/3/2025.
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MGt la, yéu cau d6i méi quan ly
nha nudc trong bdi canh phat trién
kinh t€ - xa hoi. Trong bdi canh
nén kinh t&€ Viét Nam dang phat
trién theo hudng cong nghiép hoa,
hién dai héa va hoi nhap qudc t€
sau rong, yéu cau d6i méi quan ly
nha nwéc, dac biét 1a ¢ cdp chinh
quyén dia phuong, tré nén cap
thi€t hon bao gio hét'’. Chinh
quyén dia phuong khong chi déng
vai tro thuec thi phap luat, quan ly
hanh chinh ma con gitt nhiém vu
trong tam trong viéc thuc day tang
treong kinh t€, thu hut dau tu,
phat trién ha tang va bao dam an
sinh xa hoi cho ngwoi dan''. Véi
sy thay d6i nhanh chéng cua moi
truong kinh t€ - xa hoi, by may
hanh chinh dia phuong can cé
tinh linh hoat cao, cé kha nang
thich &ng kip thoi véi nhitng yéu
cau phat trién médi, bao dam su
van hanh hiéu qua ctia hé thong
quan ly nha nuwdc. Tuy nhién, thuc
trang hién nay cho thay nhiéu dia
phuong van dang duy tri mot bd
may hanh chinh cong kénh, chuc
ndang nhiém vu gitta cac co quan
con chong chéo, gay kho khan
trong cong tac diéu hanh va lam
giam hiéu sudt lam viéc!? Sy
cham tré trong viéc don gian héa
thu tuc hanh chinh, thi€u dong bd
trong hé théng to chitc va han ché
trong nang luc can bg, cdng chiic
cting la nhitng rao can 16n ddi véi
qué trinh cai cdch'®. D& khac phuc
nhitng van dé nay, can ddy manh
qua trinh tinh gon bd mdy, giam

bot cac cap trung gian khong can
thiét, nang cao chét lwong nhan su
thong qua dao tao chuyén sau va
d6i méi tu duy quan ly theo
huoéng hién dai, nham gitap chinh
quyén dia phuwong nang cao hiéu
qua hoat dong'.

Hai la, thyce trang t& chuic bo
may chinh quyén dia phuong hién
nay. Mac du cdong cudc cai cach
hanh chinh da dat dwoc nhiéu két
qua tich cuc, song bé may chinh
quyén dia phuwong van ton tai
nhiéu bat cap, doi hoi phai tiép
tuc d6i mdi va hoan thién dé nang
cao hiéu qua quan ly nha nuwdc.
Hién nay, 6 nhiéu dia phuong, to
chitc by may van con cong kénh,
voi qua nhiéu co quan, don vi
trung gian nhung chitc ndng,
nhiém vu chwa dwgc xac dinh ro
rang, dan dén tinh trang chong
chéo, gay kho khan trong diéu
hanh va lam giam hiéu sudt cong
viéc!>. Viéc tinh gian bién ché
chwa thuc sw gén lién véi nang
cao chét lugng nguoén nhéan luc,
dan dén tinh trang sd luong cén
b0, cong chitc con 16n nhung hiéu
qua lam viéc chwa tuong xting,
trong khi d6 van thiéu hut nhan
lwc cé trinh d6 cao d€ dam nhan
cac nhiém vu doi hoi chuyén moén
sau'®. Hon ntra, sy phoi hop gitra
cac cap chinh quyén dia phuwong
tir tinh, huyén dén xa chua thuc
st chat ché, trong mdt s6 truong
hop con xay ra tinh trang dun day
trach nhiém hodc cham tré trong

SO 4 (132)@ THANG 4-2025

trién khai nhiém vy, anh huong
dén tién d6 thuyc thi chinh sach'.
Mot thach thice khéac la téc do
chuyén ddi sd trong quan ly hanh
chinh ¢ nhiéu dia phuwong van con
chidm, mac du da cé nhiéu chu
treong thic day chinh quyén dién
t¢ nhung viéc trién khai thuc té
chwa dong bo, thiéu tinh két noi
gitta cac co quan, gay anh huwdng
dén tién do xt ly cong viéc va lam
giam chat lwong cung cdp dich vu
cdng cho ngwoi dan va doanh
nghiép'®. Nhitng thuec trang nay
cho thdy sy can thiét phai tiép tuc
ddy manh cai cach t6 chitc bd may
chinh quyén dia phuong theo
huwéng tinh gon, rd rang vé chic
ndng, nhiém vy, giam bot cac thu
tuc hanh chinh ruom ra, dong
thoi nang cao chat luong ngudn
nhan luc, ddy manh t¢ng dung
cong nghé vao quan ly d€ déap
tng tot hon yéu cau phat trién
kinh té€ - xa hoi trong giai doan
hién nay.

Ba la, tac ddong cua chuyén doi
s6 va yéu cau xay dung chinh
quyén dién tk. Trong bdi canh
chuyén d48i s§ dang dién ra manh
mé trén toan cau, viéc xay dung
chinh quyén dién tt va tién tdi
chinh quyén s6 trd thanh yéu cau
cdp thiét nham nang cao hiéu qua
hoat dong ctia b6 may nha nudc,
giam chi phi hanh chinh va cai
thién chat lugng dich vu cong.
Chinh phua Viét Nam da xac dinh
rd muc tiéu nay trong cac chién

Vg Cong Khoi, Thse trang va gidi phdp doi méi t6'chite va hoat dong ciia chinh quyén dia phirong, https://lyluanchinhtri.vn/thuc-trang-va-
giai-phap-doi-moi-to-chuc-va-hoat-dong-cua-chinh-quyen-dia-phuong-1149 html, ngay 09/3/2025.
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tail/53227/Thuctrang-va-dinh-huong-doi-moi-to-chuc-va-hoat-dong-cua-chinh-quyen-dia-phuong-oViet-Nam.html, ngay 09/3/2025.

1 Truong Qudc Viét, Nhitng han ché bat cdp trong t6 chitc chinh quyén xd va phwong huwong hoan thién, https://tenn.vn/
news/detail/42283/Nhung-han-che-bat-cap-trong-tochucchinhquyen-xa-va-phuong-huong-hoan-thien.html, ngay 09/3/2025.
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2022/09/29/to-chuc-va-hoat-dong-cua-chinh-quyen-dia-phuong-o-viet-nam-thuc-trang-va-giai-phap/, ngay 09/3/2025.
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lwgc qudc gia vé chuyén doi s6,
vOi trong tam la hién dai hoa hé
thong quan ly hanh chinh, tang
cuong tinh minh bach va nang cao
kha nang phuc vu nguoi dan,
doanh nghiép". Tuy nhién, thuc t&
trién khai tai nhiéu dia phuong
van gip khong it khé khan, chu
yéu do han ché vé ha tang cong
nghé, thi€u ngudn nhan lyc cd
trinh d0 chuyén moén cao trong
linh vuc cong nghé thong tin va tw
duy quan ly truyén théng van con
pho bién trong hé thdng hanh
chinh?. Viéc thiéu dong bd trong
két ndi dir liéu, hé théng phan
mém quan ly khong nhat quén
gitta cac co quan, cung vdi viéc ap
dung cong nghé chua thuee sy hiéu
qua da lam giam tac dong tich cuc
ctia qua trinh chuyén doi s6. b€
bao dam bd may chinh quyén dia
phuong hoat dong hiéu qua trong
bdi canh mdi, can tap trung dau tu
phat trién ha tang cong nghé
thong tin, bao dam hé thong dir
liéu lién thong gitra cdc co quan
quan ly, dong thoi nang cao nhan
thire va dao tao ky nang s6 cho doi
ngi can bd, cong chitc. Bén canh
d6, can thay d6i phuwong thtc
quan ly theo hudng ting dung cac
cong nghé hién dai nhw dit liéu
16n (Big Data), tri tué nhan tao
(AI) va cac cong cu sd hda vao qua
trinh ra quyét dinh, giup nang cao
nang luc diéu hanh va quan ly nha
nudc. Néu dugc trién khai dong
bd va hiéu qua, chinh quyén dién
tee khong chi gitup tdi wu hda quy
trinh hanh chinh ma con tao ra
mot moi treong minh bach, cong
khai, gép phén nang cao hiéu qua
quan tri va phuc vu ngwoi dan,

doanh nghiép mot cach nhanh
chong, chinh xac hon trong ky
nguyén so.

Bon la, sy chénh léch trong
phat trién gitra cac dia phuwong va
yéu cau vé phéan cdp, phan quyén.
Su chénh léch trong mtitc d6 phat
trién gitta cac dia phwong la mot
thwc t€ khach quan, anh huong
truee tiép dén hiéu qua quan ly nha
nuwdc va viéc thuce thi cac chinh
sach phat trién kinh t& - xa hoi.
Céac d6 thi 16n nhue Ha Noi, TP. HO
Chi Minh, Pa N&ng cé nén kinh t&
ning doéng, thu hut dwoc nhiéu
nguon von dau tw, c6 diéu kién
thuan loi dé€ trién khai cic md
hinh quan ly hién dai, ttng dung
cong nghé vao cai cach hanh chinh
va thyc hién chinh quyén dién t
mot cach hiéu qua?'. Trong khi do,
cac dia phuong thudc vung sau,
vung xa, khu viee mién nui hay hai
dao lai gap nhiéu khé khan vé
ngudn luc tai chinh, co so ha tang
chwa déng bd, ddi ngii can bo con
han ché& vé trinh d0, din dén su
cham tré trong viéc d6i mdi bd
may hanh chinh va nang cao chat
lwong dich vu cong?. Sy mét can
doi nay khoéng chi anh hudong dén
kha nang phat trién kinh té& - xa
hoi cta tirng dia phwong ma con
tac dong dén su phat trién chung
ctia ca nuwdc, khi khoang cach gitra
céc vung ngay cang gia tang?. b€
khac phuc thuee trang nay, can tiép
tuc ddy manh phan cdp, phéan
quyeén, tao diéu kién cho chinh
quyén dia phuong c6 quyén tuy
cht cao hon trong viéc ra quyét
dinh va t6 chttc by médy quan ly
theo dac thu cua tieng khu vuec.
Céac d6 thi 16n véi tiém lwc kinh té€

manh can dugc trao thém quyén
han d€ chu dong trién khai cac
chinh sach phat trién, giam bot sy
phu thudc vao chi dao tt trung
wong, qua do giup nang cao hiéu
qua quan ly hanh chinh cong va
tan dung t0i da ngudn luc dia
phuong. Pong thoi, d6i voi cac
vung kém phat trién, can c6 chinh
sach hd tro phu hop tir trung wong,
bao gom tang cuong dau tu ha tang,
nang cao chat lugng nguén nhan
lge, ddy manh chuyén giao cong
nghé va cai cadch hanh chinh d€ thu
hep khoang cach vdi cac khu vuc
phat trién hon. Viéc két hop gitra
phan cdp manh mé va co ché giam
sat hop ly sé giup cac dia phuwong
phat huy t6i da tiém nang cua
minh, d6ng thoi bao dam sy dong
déu trong phat trién, hudng toi
mot nén hanh chinh hiéu qua, bén
viing va phuc vu t6t nhat loi ich
ctia nhan dan.

Niam la, bai hoc kinh nghiém ttr
cac qudc gia trén thé gidi. Nhiéu
qudc gia trén thé gidi da thuwc hién
thanh cong quad trinh cai cach bo
may chinh quyén dia phuong, ti
d6 mang lai nhitng bai hoc quan
trong co6 thé ap dung vao thuc tién
tai Viét Nam nham nang cao hiéu
qua quan ly hanh chinh. Singapore
la mot trong nhitng qudc gia di
dau trong viéc trién khai chinh
quyén dién t&, tng dung manh
mé cdng nghé vao hoat dong quan
ly hanh chinh, giup tinh gian bo
may va t6i vu hoa quy trinh xtt ly
cong viéc?. Nho vao viéc s hoa
toan dién cac dich vu cong, giam
thiéu thu tuc hanh chinh reom ra,
Singapore da nang cao dang ké
hiéu sudt lam viéc cua co quan

1 Minh Duyén, Chuyén ddi s6: Con diong duwa Vigt Nam birt phd trong ky nguién mdi, https://ttdn.vn/nghien-cuu-trao-doi/ly-luan-
thuc-tien/chuyen-doi-so-con-duong-dua-viet-nam-but-pha-trong-ky-nguyen-moi-110561, ngay 09/3/2025.

2 Nguyen Quéc, Xdy dung chinh quyén dién tir, chinh quyén so: Hwéng dén ning cao chdt lwong phuc vy nguoi din,
https://www .baobaclieu.vn/dua-nghi-quyet-cua-dang-vao-cuoc-song/xay-dung-chinh-quyen-dien-tu-chinh-quyen-so-huong-
den-nang-cao-chat-luong-phuc-vu-nguoi-dan-77054 html, ngay 09/3/2025.
2 Chau Thanh Hung, Ung dung cong nghé thong tin trong hoat dong quin ly dd thi: Thuc trang va gidi phdp,
https://tapchixaydung.vn/ung-dung-cong-nghe-thong-tin-trong-hoat-dong-quan-ly-do-thi-thuc-trang-va-giai-phap-
20201224000013960.html, ngay 09/3/2025.
2V Thanh, Khanh Toan, Khé khin trong xdy dyng nong thon moi o cdc xd viing siu, ving xa, https://nhandan.vn/kho-khan-trong-
xay-dung-nong-thon-moi-o-cac-xa-vung-sau-vung-xa-post377329.html, ngay 09/3/2025.

B L& Thi Thu Thuy, Phdt trién Chinh quyén dién tit - Nhitng thudn loi vi kho khin, https://www.quanlynhanuoc.vn/2020/05/16/phat-
trien-chinh-quyen-dien-tu-nhung-thuan-loi-va-kho-khan/, ngay 09/3/2025.
% Van Cuong, Cdi cdch hanh chinh tai Singapore, https://tcnn.vn/news/detail/19056/Cai_cach_hanh_chinh_tai_Singaporeall html,

ngay 09/3/2025.
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nha nudc, dong thoi mang lai trai
nghiém thuan tién hon cho ngwoi
dan va doanh nghiép khi ti€p can
dich vu cong®. Trong khi d6, Nhat
Ban lai tap trung vao viéc phan
quyén manh mé, trao quyén tuy
chu cao hon cho chinh quyén dia
phuong, giup ho cé thé linh hoat
hon trong viéc ra quyét dinh, trién
khai chinh sach phtu hop vdi dac
thu tung khu vuc. Co ché nay
khong chi giup giam bdt su phu
thudéc vao chinh quyén trung
wong ma con tao diéu kién d€ cac
dia phuong phat huy tdi da tiém
ndng, nang cao hiéu qua quan ly
hanh chinh c6ng?. Thuy Dién da
két hop gitta viéc tinh gian bién
ché véi nang cao chdt luong
ngudn nhan lyce, tap trung dau tw
vao dao tao chuyén mon va phat
trién ky nang quan ly cho d6i ngt
can bd, cong chitc. Qudc gia nay
cling tién phong trong viéc sk
dung cong nghé dit liéu 1én (Big
Data) d& ho tro ra quyét dinh hanh
chinh, giap chinh quyén dia
phuong cé cai nhin toan dién hon
trong qua trinh hoach dinh va
thuc thi chinh sach?. Nhing kinh
nghiém tir cac qudc gia nay cho
thdy rang, d€ bd may chinh quyén
dia phuwong hoat dong hiéu qua
hon, can thuc hién dong bo nhiéu
giai phap, bao gom tinh gon to
chtrc, cai thién chat luong nhan sw,
tdng cuong phan quyeén hop ly va
dac biét la ddy manh ung dung
cong nghé vao quan ly hanh chinh.
Viéc ap dung nhitng mo6 hinh nay
mot cach phu hop véi diéu kién
thuec t€ tai Viét Nam sé gitap chinh
quyén dia phuong nang cao hiéu
suat lam viéc, cung cdp dich vu
cong tot hon, dong thoi thac day su
phat trién kinh té - xa hdi mot cach
bén ving.

SO 4 (132)@ THANG 4-2025

Két luan

Viéc hoan thién bd may chinh
quyén dia phuwong trong giai doan
hién nay la mét yéu cau cap thiét
nhdm nang cao hiéu qua quan ly
nha nudc, dap tng yéu cau phat
trién bén ving trong bdi canh hoi
nhap va chuyén d6i s6. Trén co so
ly luan, viéc t6 chttc chinh quyén
dia phwong phai bao dam tinh
khoa hoc, hiéu qua, phu hop véi
dac thu quan ly hanh chinh cong,
d6ng thoi tuan thu cac nguyén tac
nhu tinh gon bd may, phan cap
hop ly, nang cao hiéu lwc, hiéu
qua hoat dong va tdng ceong tinh
minh bach, trach nhiém giai trinh.
Cac quy dinh phap ly nhu Hién
phdp nam 2013, Luat T6 chtc
chinh quyén dia phuong va cac
nghi quyét cia Bang da tao ra nén
tang quan trong dé dinh hudng
qua trinh d6i méi, bao dam chinh
quyén dia phuong hoat dong hiéu
qua, phuc vu t6t nhat 1oi ich cua

Hinh minh hoa.

nhan dan. Bén canh d6, co so thuc
tién cho thdy qua trinh hoan thién
bo may chinh quyén dia phuong
phai xuat phat tir yéu cau dodi maoi
quan ly nha nudc, thuc trang to
chttc hanh chinh hién nay, tac
dong cua chuyén d6i s6 va nhiing
bai hoc kinh nghiém tr cac qudc
gia trén thé gidi. Viéc ddy manh
phan cdp, phan quyén, tinh gon
bd mdy, nang cao chat lwong doi
ngl can bd, cdng chitc va tng
dung cong nghé trong quan ly
hanh chinh la nhitng giai phap
quan trong giup nang cao hiéu
qua hoat dong ctia chinh quyén
dia phwong. Qua trinh hoan thién
bo may chinh quyén dia phuong
khong chi la mot nhiém vu mang
tinh cap bach ma con la mét chién
legc quan trong nham xay dung
mot hé thdng hanh chinh cong
hién dai, minh bach, hoat dong
hiéu qua va phu hop véi yéu cau
phat trién cua dat nudec.

T.L.H

% Pham Van Nghia, Phit trién chinh phit dién tir huwéng dén chinh phil so, kinh nghiém ciia Singapore, https://ictvietnam.vn/phat-
trien-chinh-phu-dien-tu-huong-den-chinh-phu-so-kinh-nghiem-cua-singapore-30408.html, ngay 09/3/2025.

% Cat Tuong, Phién hop thit 42 ciia Uy ban Thuong vu Qudc hji cho y kién vé dw dn Ludt T6 chire chinh quyén dia phwong (siva doi),
https://daibieunhandan.dienbien.gov.vn/Article/5585/Kinh-nghiem-ve-to-chuc-va-hoat-dong-chinh-quyen-dia-phuong-cua-
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¥ Pham Duy, Nguyén Buc Phong, Chinh sich phit trién nha nwéc phiic loi ciia Thuy Dién - kinh nghi¢m cho Viét Nam,
https://www.quanlynhanuoc.vn/2020/07/14/chinh-sach-phat-trien-nha-nuoc-phuc-loi-cua-thuy-dien-kinh-nghiem-cho-viet-

nam/, ngay 09/3/2025.
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REN LUYEN KY NANG TRANH LUAN, PHAN BIEN
CHO SINH VIEN LUAT

TS NGUYEN THIHA

NGUYEN THIEN BAN, NGUYEN THIPHUONG NGHI"

Tém tdt: Truede boi canh hdi nhdp quoc té ngay cang sdu rong ciing nhu nhitng doi hoi khdach quan ciia thi trueong lao
dong, sinh vién ludt bén canh viéc tich lujj kién thirc can diwroc boi dwong, rén luyén vé kij ning nghé nghiép cé lien quan.
Nhém tdc gia bai viét phin tich khdi quat kij nang tranh ludn, phin bién; sw cin thiét cua kij nang nay doi véi sinh vién
ludt va dé xudt mot s6' bién phdp ren luyén kij nang tranh ludn, phdn bién cho sinh vién ludt hién nay.

Tir khoa: Kij nang tranh ludn, kij nang phdn bién, sinh vién lugt.

Abstract: In the context of international integration more and more widely and deeply as well as the objective
requirements of the labor market, law students in addition to accumulating knowledge that need to be fostered and trained
in related career skills. The authors of the article general analysis of debate and criticism skills; the necessity of this skill for
law students and propose some measures to practice debate and criticism skills for law students.

Keywords: Debate and criticism skill, law students.

Khai quat vé ky ning nang

tranh luén, phan bién déi véi

sinh vién luat

Dai hoi XIII cua Bang xac dinh
muc tiéu: “phét trién nguén nhan
lwe, nhét 1a ngudn nhan luc chat
lwong cao la mot dot pha chién
lwge, la yéu td quyét dinh day
manh phat trién va tng dung khoa
hoc, cong nghé, co cau lai nén kinh
t&, chuyén d6i mo hinh tang trudng
va la 1¢i thé canh tranh quan trong
nhat, bao dam cho phat trién
nhanh, hiéu qua va bén ving”™.
Viét Nam dang trong giai doan
chuyén tiép sang nén kinh té tri
thiec, vai tro cua cac truong dai hoc
trong su phat trién nén kinh t& cang
tré nén quan trong. Mot trong
nhitng thach thitc ma cac truong
dai hoc néi chung va cac co so dao
tao luat noi riéng la cung cap duoc
d6i ngtt ¢t nhan dap Gng nhu cau
phat trién cta xa hoi, doi hoi khat
khe cua thi treong lao dong. Doi
véi nganh luéat, trong thoi gian gan
day, cac co sé dao tao da td chuc
khé nhiéu hinh thic d€ ren luyén
va nang cao ky nang cho sinh vién
noi chung, trong dé chu trong ky
ndng tranh luan, phan bién.

Ky nang la kha nang cua ca
nhan trong viéc van dung kién thirc
dé thyc hién nhiém vu hodc giai
quyét van dé. Ky ndng cé vai tro
quan trong doi voi sy thanh dat ctia
mdi nguoi. TG chitc Gido duc, Khoa
hoc va Véan héa cua Lién hgp qudc
(UNESCO) da dwa ra 4 tru cOt cua
hoc tap thé ky XXI 1a: “Hoc dé biét;
Hoc dé'lam; Hoc dé cung chung song;
Hoc dé’lam nguoi”. Trong 4 tru cot
nay, c¢6 3 tru cot la k§ nang. O Viét
Nam, thoi ky hoi nhap kinh t€ quéc
té va cach mang cong nghiép 4.0
doi hoi can ¢6 nguén nhan lyc chat
lwong cao véi ky nang tot. Vi vay,
Tha twéng Chinh pht da ban hanh
Quyét dinh s6 1982/QD-TTg ngay
18/10/2016 phé duyét Khung trinh
dd qudc gia Viét Nam, chia cdu tric
Khung trinh d¢ thanh 8 bac va quy
dinh ndi dung cua titng bac. Noi
dung cta bac trinh d6 dai hoc (bac
6) duoc xac dinh la: “Xac nhan
trinh d6 dao tao ctia ngwoi hoc c6
kién thirc thuc t€ viing chdc, kién
thiee ly thuyét toan dién, chuyén
sau vé mdt nganh dao tao, kién
thitc co ban vé khoa hoc xa hoi,
chinh tri va phap luat; c6 ky nang

nhéan thic lién quan dén phan bién,
phan tich, tong hop; ky nang thuc
hanh nghé nghiép, kj nang giao
tiép tng xwr can thiét dé€ thuc hién
cac nhiém vu phtic tap; lam viéc
ddc 1ap hodc theo nhém trong diéu
kién lam viéc thay d6i, chiu trach
nhiém ca nhan, trach nhiém vdi
nhém trong viéc hudng dan, truyén
b4, pho bién kién thic, thudc nganh
dao tao, giam sat ngwoi khac thuc
hién nhiém vu”?. Nhu vay, bén
canh kién thic va thai d6, ky nang
la mot trong cac yéu cau ma nguoi
hoc can dat dwoc sau khi hoan
thanh chuong trinh dao tao dai hoc.
Ky ndng duwoc co so dao tao dai hoc
cam két voi nguoi hoc va xa hoi,
dugc cong bo cong khai trong quy
dinh vé chuan dau ra.

Ky nang tranh luan la mot
trong nhitng ky nang rat can thiét
trong phdp luéat, tranh luan dé€
thong nhat van d¢, lam ro chu de,
can dung 0 hai lap truong dé biét
dwoc diém sai cua y kién tréi
chiéu, tranh ludn dwa ra y kién vé
van dé giup nhin nhan van dé theo
nhiéu khia canh, hiéu van dé sau
sic hon. “Tranh luan” 1a mot hinh

* Khoa Luat hoc, Treong Khoa hoc xa héi va Nhan van, Truong Dai hoc Vinh.

VBo Chinh tri, Viin kién Dgi i dgi bigi lin thit X111 cria Ding, Nxb Chinh tri Qudc gia Sur that, Ha Noi, 2023.
2Diém e khoan 5 Diéu 1 Quyét dinh s& 1982/QD-TTg ngay 18/10/2016 ctia Thut tudng Chinh phti vé viéc Phé duyét Khung trinh d6 quoc

gia Viét Nam.
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thiic giao tiép ngdn ngr ddc thu
trong doi s6ng va sinh hoat xa hoi
- hinh thtrc giao tiép mang tinh doi
khang?®. Tranh luan dat trong hoat
dong phap ly la viéc dwa ra nhitng
quan diém d6i khang cta cac chu
thé nham di dén két luan phai - trai,
dung - sai cia mot van dé phap ly
dua trén nhitng quy téc, luat 1é nhat
dinh. Pay dugc xem la mot ky
nang quan trong ddi véi mdi sinh
vién luat giap mo rong, dao sau
van dé dwdi nhiéu goc canh khac
nhau; Ia mot trong cdc chia khoa
gitp cho sinh vién luat di dén
thanh cong trén con duong sw
nghiép hanh nghé luat ctia minh.

Ky nang phan bién la kha nang
phan tich va danh gia thong tin da
c6 theo cdc cach nhin khac nhau
cta van dé da dit ra nhim lam
séng to va khang dinh lai tinh
chinh x4c ctia van dé. D6i véi sinh
vién ludt, k¥ ndang phan bién la
kha nang dao sdu suy nghi dé
nam ving kién thtte, c6 tu duy
doc lap, suy nghi tich cwc, da
chiéu, phat hién ra tinh huéng,
mau thuan nay sinh trong hoc tap,
nghién ctru, phan bac nhitng nhan
thic sai lam, tir d6 déng gop tich
cec cho nhitng hoat dong lién
quan dén luat phap.

Su can thiét rén luyén ky
nang nang tranh luan, phan
bién déi véi sinh vién luat

Thir nhdt, hién nay thi truong
lao dong nghé luat dang ngay
cang mo rong voi vi tri cong viéc
da dang va nhu cau tuyén dung
cao. Bén canh cac co quan lap
phap, hanh phap, tu phap tir trung
uwong toi dia phwong; cac co quan
bang, t6 chtic chinh tri - xa hoi;
hanh nghé doc lap hodc lam viéc
cho cac td chiic cung cdp dich vu

R

BT}

phap ly..., sinh vién luét con c6 co
hoi rdt 16n tai khoi doanh nghiép.
Theo s6 liéu tir co s¢ dir liéu qudc
gia vé dang ky doanh nghiép (B6
Ké&hoach va Dau tu), tinh dén dau
nam 2020, ca nude c6 gan 800.000
doanh nghiép dang hoat dong. Stx
dung phuong phap wdc tinh, voi
800.000 doanh nghiép, trong dé
2% doanh nghiép 16n, véi nhu cau
nhéan sy phép ché trung binh cho
mdi doanh nghiép khoang 10
nguwoi thi can 160.000 nhan sy
dugc dao tao chuyén nganh luat;
con d6i voi 98% doanh nghiép nho
va vira, chi can 1 nhan sy phap ché
cho mbi doanh nghiép thi cling da
can dén 784.000 nhan su duoc dao
tao chuyén nganh luat. Ciing theo
Trung tam du bdo nhu cau nhan
luc va thong tin thi treong lao
dong thanh phd H6 Chi Minh, tinh
riéng trong ndm 2022, Viét Nam
udc tinh sé can téi khoang 13.500
luat sw, 2.300 tham phan, 2.000

Hinh minh hoa.

cong chitng vién, 3.000 chdp hanh
vién, 300 thAm tra vién thi hanh an
dan sw va chuyén vién thtta phat
lai*. Trwdce co hoi va thach thire 16n
do, doi hoéi cac sinh vién luat bén
canh viéc trang bi cac kién thtc
phép ly thi can phai c6 cac ky nang
phtt hop véi moéi truong lam viéc
trong twong lai cuia minh. Cac
cong viéc nay tuy cé khac nhau vé
hinh thitc hanh nghé va noi lam
viéc nhung chung quy lai c6 lién
quan dén luat phdp va déu su
dung nguoi t6t nghiép luat cé kién
thttc chuyén mon, c6 thai d¢ lam
viéc nghiém tic va c6 ky nang can
thiét d€ hanh nghg, trong d6 c6 ky
nang phan bién, tranh luan.

Nghé luat duoc coi la mot
trong nhitng nghé tiéu biéu, thé
hién day du nhat nhiing dac trung
cta tri tué “thép”. La luat su, thdm
phan, kiém sat vién, nguwoi lam
viéc trong cac co quan tw phap hay
t6 chitc hanh nghé luat, trong co

3TS Lé Thi Hong Van, Ren luyén “ki ning mém” cho sinh vién nganh ludt qua viéc gidng day mon kij ning nghién citu va ldp ludn,
http://101.53.8.174/hcmulaw/index.php?option=com_content&view=article&id=10364:s-kcb-nckhé&ecatid=309:s-kcb-nckh&lItemid=357, ngay

21/11/2024.

*Thuee trang “khdt” nhin lwc nganh ludt kinh té¢'ciia Viét Nam, http://nganhluatvn.edu.vn/co-hoi-nghe-nghiep/thuc-trang-khat-
nhan-luc-nganh-luat-kinh-te-cua-viet-nam//
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quan quan ly nha nudc... khi thuc
hién nhiém vy, khi tw van hay dai
dién khach hang trong cac hoat
dong thwong mai va thu tuc phap
ly..., phai c6 rat nhiéu ky nang
mém bén canh kién thitc phap luat
thue dinh. Ho vira phai cd kha
nang nam Vumg quy dmh phap
luat, vira pha1 c6 kha néng nam bat,
danh gia va xt ly thong tin mot
cach dung d4n, chi ra dwoc cin ct
thuc tién véi tinh than phan bién
cao mdi bao vé duoc phéap luat, bao
vé duoc cong ly. Vi vay, yéu cau
cap thiét hién nay la cac co so dao
tao nganh luat ndi chung va treong
dai hoc dao tao nganh luat noi
riéng can phai dua ky ning thuyét
trinh, tranh luan vao trong chwong
trinh dao tao dé€ thuc hién giang
day cho sinh vién, qua d6 nang cao
chat lwong dau ra nham dép tng
yéu cau cua thi treong lao dong.
Thir hai, sinh vién luat hién nay
ra treong van chua thuc sw dap
tng dugc yéu cau cua cong cudc
d6i moi, hoi nhap va cai cach tw
phap do moét s6 nguyén nhén,
trong d6 c6 nguyén nhan su thiéu
hut vé ky nang nghé nghiép cta
cac vi tri viéc lam. Theo thong tin
tt Bo Lao dong - Thwong binh va
Xa hoi va Tong cuc Thong ké cho
thay, gan 94% sinh vién mdi tot
nghiép can duoc dao tao lai dé co
thé ddp tng duoc yéu cau ctia nha
tuyén dung va doanh nghiép°.
Trong do6, noi dung dao tao lai
phéan 16n lién quan dén viéc ting
dung kién thtc thuc tién va sw
dung ky nang mém, trong do c6 ky
ning giao ti€p, phan xa, thuyét
trinh. Theo nghién ctu tit Trung
tdm dw bdo nhu cau nhan lyc va
thong tin thi truong lao dong
thanh phé H6 Chi Minh, doanh
nghiép chi danh mot phan nho
(khoang 25%) quan tam dén bang
cdp, truong hoc cua tng vién;

I
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“Rung chuéng vang php lugt 2025” la sin choi rén luyén cho sinh vién lugt.
Anh minh hoa. Nguon Internet

doanh nghiép danh hon 40% sw
quan tdm dén ky nang phan xa,
thuyét trinh, thai d cua Gng vién
khi tuyén dung?®. S6 liéu nay chiing
minh mtc d6 can thiét caa ky
nang tranh ludn, thuyét trinh d6i
v6i cit nhan luat, dong thoi cling
cho thdy yéu cau ctia cac nha tuyén
dung lao dong d6i voi viéc trang
bi ky nang tranh luan cho sinh
vién luat.

Thir ba, viéc ren luyén ky nang
tranh luan, phan bién gitp ngwoi
lam nghé luat c6 kha nang phat
hién, phan tich va giai quyét tinh
hudng, mau thuan. Ngheé luat phai
nhay bén trong viéc phat hién va
nhan dién nhitng tinh huéng co6
van d¢; phai c6 kha nang két ndi
van dé trong tinh tong thé; phai
nhay cam v6i nhitng d&u hiéu dac
biét; phai c6 kha ndng nhin thay va
phan biét dwoc nhitng nét khac
biét trong su twong dong.

Nguoi lam nghé luat can c6 kha
nang xem xét van dé mot cach toan
dién tr nhiéu mat, nhiéu chiéu,
nhiéu mo6i quan hé, nhiéu khia
canh va goc do dé tim toi, kham

pha, dat lai vdn dé theo hudng
khéac d€ hiéu dwoc ban chat khach
quan su viéc. Nguoi lam nghé luat
phai c6 kha nang suy luan dé nhin
thay duoc logic bén trong gitra cac
thong tin, di kién, tinh tiét tranh
bi nham 1an boi cac ddu hiéu bén
ngoai; phai c6 kha nang suy luan,
lap luan dua trén co so ctia chiing
ctt va ly lé cting nhut kha nang bao
vé quan diém ctia minh bang su
lap luan chdt ché, phat hién nhiing
sai [am, thiéu sét trong quan diém
cta nguoi khac d€ phan bac lai.

Mét sé gidi phap nang cao
ky nang tranh luan, phan
bién cho sinh vién luat
Nhém gidi phdp d6i v6i cdc co
so ddo tao dai hoc nganh ludt
Thir nhdt, co s& dao tao luat can
quan triét duong 16i, chu trueong,
chinh sdch ctia Bang va Nha nuéc
vé d6i mdi va phat trién gido duc,
trong d6 c6 d6i méi chwong trinh
theo huwdng tdng cuong ky nang
cho sinh vién luat; chuyén qud
trinh gidao duc, dao tao tit trang bi

® Doanh nghiép dau ddu vi cie nhdn “thiéu du thir”, https://dantri.com.vn/giao-duc-huong-nghiep/doanh-nghiep-dau-dau-vi-
cu-nhan-thieu-du-thu-20181213155835748.htm
© Ky ning mém cin thiét cho sinh vién lugt, http://www.dubaonhanluchemc.gov.vn/tin-tuc/3250.ky-nang-mem-can-thiet-cho-

sinh-vien-luat.html
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kién thirc sang phat trién ky nang,
hoc di d6i véi hanh, ly luan gan
v6i thuc tién. Cac truong ciing can
nhan thtc dwogc viéc dao tao
nganh luat phai dua trén co so
nhu cau cua cac don vi st dung
lao dong thay cho viéc dao tao
mot cach cht quan sé bao dam
chdt luong dau ra cua sinh vién,
day manh viéc d6i méi chuong
trinh theo huwdng tang cuong ky
ndng cho sinh vién nganh luat;
dao tao song doi két hop gitra viéc
trang bi kién thiic sang phat trién
ky nang, hoc di do6i véi hanh, ly
luan gén véi thue tién. Noi dung
giang day nghién cttu theo hudng
pht hop v6i muc tiéu, yéu cau va
nhiing ky nang doi hoi ctia nghé
luat trong nudc, khu vuc va trén
thé giéi nhu: ky nang giao tiép,
tranh tung, ky nang dam phan va
soan thao hop dong, ky nang giai
quyét vdn dé, ky nang viét va
truyén thong, ky nang tu van
phap luat... Nhitng kj nang nay
giup cac ban sinh vién c6 thé
nhanh chéng bat nhip vao coéng
viéc trong tuong lai, cling nhu 1a
mot phan khong thé thiéu khi
hanh nghé luat. Trong chuong
trinh dao tao, can xay dung chuan
dau ra cua truong bao gom cac
tiéu chi vé ky ndng giao tiép, trinh
bay, thuyét trinh, tranh luan va
cac ky nang lién quan. C6 thé
nghién cttu xay dung mot hoc
phan doc lap vé ky ndng thuyét
trinh, tranh ludn trong chwong
trinh dao tao ctr nhan luat.

Thir hai, cdc don vi dao tao can
tang cuong két nodi, moi cac chuyén
gia nhiéu kinh nghiém cong tac tai
co quan ban hanh phap luat, thuc
hién phap luat, bao vé phéap luat
cting nhu cac chuyén gia lanh nghé
trong cac t6 chtec, doanh nghiép
trong linh vuc phédp ly dé€ chia sé
kién thtrc, ky ndng nghé luat cho
sinh vién luat. Nha treong va cac
giang vién phdi hop véi cac

@

chuyén gia nghién cttu mo cac 1op
vé ky ndng tranh bién phap ly cho
sinh vién. Nha treong ciing can
két ndi voi cac td chiic hanh nghé
luat, cac doanh nghiép dé cho sinh
vién thuc hién cac chuong trinh
kién tap, thuce tap hodc hop tac giai
quyét cac van dé lién quan dén
phap luat. Cong tac thuc tap caa
sinh vién can theo huéng long
ghép céc khda hoc thuc t€, cac
chuong trinh di tim hiéu thuc té
vao trong sudt qua trinh dao tao
thay vi chi bd tri cho sinh vién di
thuee tap tot nghiép cudi khdéa nhw
hién nay d€ sinh vién c6 co hoi vira
cung c6 kién thic vira quan sat
thue tién, dinh huwéng va trau doi,
tich 1ty ky nang nghé nghiép ti
ghé& nha treong. Qua d6 nang cao
kha nang giao ti€p, thuyét trinh,
giai quyét tinh huéng cua sinh
vién. Dong thoi tich lay cac kinh
nghiém thuc t€ phuc vu cho viéc
hoc tap tai trwong va cong tac
trong tuong lai.

Thir ba, cac treong dai hoc can
cht trong thwong xuyén xay dung,
t6 chttc cac cudc thi nhu: hung
bién socrates, thanh nién vdi phap
luat, FDI Moot, Vmoot, phién toa
gia dinh... Nhitng hoat dong nay
la co hoi hoc héi va ren luyén ky
ndng phan xa, tranh luan cho sinh
vién. Nha truong can két hop day
manh truyén théng, nham bao
ddm moi sinh vién déu cd kha
nang ti€p can thong tin vé chuong
trinh cling nhu cac cudc thi ma
trwong to chire.

Thir tw, cac co s& dao tao nganh
luat can thanh lap va phat huy
chttc ndng ctia trung tam tu van va
thie hanh ngheé luat, bd tri cho tat
ca sinh vién tham gia cdc hoat
dong cta trung tam, dac biét la cac
hoat dong thién nguyén, tw van,
tuyén truyén, pho bién gido duc
phap luat, tro giap phap ly...
Phién toa gia dinh la hoat dong rat
httu ich trong d6 cac sinh vién luat
déng vai tro la luat sw cac bén

trong mot vu an gia dinh dé
nghién cttu, xay dung cac lap luan,
viét bai bién hd, bado vé va trinh
bay cac lap luan dé trong ho so vu
viéc. Ngoai ra, giang vién con co
thé t6 chitc cho sinh vién di tham
dw cac phién toa dién ra trén thuc
t€ voi tu cach la nguoi quan sat.
Sau khi két thac phién toa, sinh
vién sé phai nop mot ban thu
hoach ghi lai dién bién caa phién
toa, lap luan cua cac bén, phan
quyét cta toa an dong thoi dua
binh luén, danh gia vé phién toa.

Thit nam, cac co s6 dao tao
nganh luat can khuyén khich sinh
vién thanh lap va tham gia cac cau
lac b chuyén sau nhw cau lac bo
thwc hanh phap luat, cau lac bo
luat gia tré, cau lac bd huing bién,
cau lac bd tranh tung, cau lac bo
tro gitp phap ly... tao ra cac san
choi d€ sinh vién c6 co hoi thé hién
ban than, thao luan, toa dam vé
cac ndi dung, cac dé tai phap luat,
ren luyén ky nang tranh luan,
phan bién; t& chitc cho sinh vién
luat duoc nghe, semina hoc thuat,
di thuc t€, du phién toa, thi tim
hiéu phép luat, té chic giao luu
gitta cac co s& dao tao luat trong
cac cudc thi, phd6i hop véi cac dia
phuong vé tuyén truyén, gido duc
phap luat trong cong dong.

Thir sdu, cac co s¢ dao tao nganh
luat can ddy manh cac hoat dong
ngoai khéa, hudng nghiép, phong
trao thanh nién tinh nguyén, thanh
nién xung kich tham gia gitt gin an
ninh, trat te, bao vé phap luat. Tao
diéu kién hd tro, khuyén khich cac
hoat dong ctia doan thanh nién, hoi
sinh vién sao cho da dang, phong
phd, thich hop véi nhiéu doi teong,
so thich, kha nang khac nhau cta
sinh vién, qua dé ren luyén thé chat
va ky nang phan bién cho sinh vién.

Nhém gidi phdp déi vdi d6i véi
gidng vién nganh ludt

Thir nhdt, giang vién ti€p tuc
d6i moi phuong phap giang day
vita bao dam truyén dat kién thitc
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dong thoi trang bi k§j nang mém
noéi chung va kj nang thuyét trinh
ndi riéng cho sinh vién. Trong qua
trinh giang day cua minh, bén
canh viéc giang ly thuyét, giang
vién can két hop st dung cac tinh
huéng thuc t€ nhuw vu viéc hanh
chinh, vu tranh chdp dan su, kinh
doanh, thuong mai, lao dong, vu
an hinh su... ¢6 lién quan dén bai
hoc dé yéu cau sinh vién phan tich,
ap dung phap luat giai quyét.
Trong mdi gio hoc, giang vién dwa
ra nhitng tinh huéng phap luat dé
sinh vién tranh luan, tu do bay to
y kién ctia minh giap sinh vién
manh dan, tw tin trinh bay quan
diém va bao vé quan diém cua
minh. Sinh vién cé thé duoc chia
thanh hai nhém, hay nhitng nhom
nho dé chuan bi san sang cac y
kién tranh luan cho bén ctaa ho. Ca
nhém sé giup nhitng nguoi duoc
lea chon ding ra thay mat nhom
tranh luan. Sau d96, cudc tranh luan
bat dau va sinh vién biéu quyét
ung ho hay phan doi quan diém
dua ra. Thong qua hoat dong tranh
luan, sinh vién dugc rén luyén ky
nang tu duy va phan bién.

Thit hai, giang vién can st dung
ban an trong giang day luéat tao
hting tht cho nguwoi hoc va dat
hiéu qua cao trong ren luyén ky
ndng tranh luan, phan bién. Bén
canh d6, phuong phéap dién vai
(role play) cho sinh vién tham gia
dién nhitng kich ban gia dinh lién
quan dén mdt tinh hudng phap
luat cu thé cing la phuong phap
hay, kich thich sang tao, tw duy va
lap luan, phan bién cho sinh vién.
Giang vién khong con don thuan
doéng vai tro la nguwoi truyén dat
kién thtc ma ttré thanh nguoi
hudng dan cho sinh vién, thiét k&,
to chitc, hudéng dan céc hoat dong
doc 1ap hodc nhém nho dé€ sinh
vién tu luc chiém linh ndi dung
hoc tap, cht dong dat cac muc tiéu
kién thu'c, k¥ nang, thai do theo
yéu cau ctua chuong trinh.

Thit ba, nghién ctru xay dung
mot kho tu liéu dién tir cdc ho so
an, an 1, hop dong, thwc hién quy
trinh, tht tuc qua viéc bién soan va
ma hoa cua nhém giang vién va
sinh vién. Day sé la ngu6n tham
khao c¢ gia tri cho giang vién va
sinh vién nghién cttu, cap nhat
thuc tién phap ly, nang cao ky
ndng van dung, hoc tap, thiec hanh
ky nadng va giai quyét cac tinh
huéng phap ly, tt d6 tu tin hon
trong thuc tién hanh nghe.

Nhém gidi phdp déi vdi sinh
vién nganh ludt

Thir nhdt, sinh vién nganh luat
can nhan thtec duoc vai tro cua ky
nang phan bién d&i véi hoc tap,
nghién ctru hién tai va sy can thiét
cua ky nang phan bién d6i véi
hoat dong nghé nghiép twong lai
cua nguoi hoc luat. Vi vay, sinh
vién nganh luat nén dwa trén
nhttng kha nang ctia ban than,
muc tiéu trong twong lai dé€ ren
luyén ky nang tranh luan, phan
bién qua mdi hoc phan, mdi hoc
ky va mdi ndm hoc. Trong qud
trinh hoc, sinh vién thwong xuyén
lam viéc theo nhom, phai thuyét
trinh t6t trong cac buoi thao luéan,
c6 ky nang 1ap luan, phan xa tot.

Thir hai, sinh vién mot mat can
khong ngung trau doi, tich lay
kién thic tong quat vé nha nudc
va phap luat, kién thitc phap luat
chuyén nganh, nim vitng thong
tin da dang vé cac linh vuc ¢6 lién
quan... dé€ khi tranh luan thi minh
lu6n la ngwoi chu dong, c6 thong
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tin day du va chinh xac khién
nguoi khac thuyét phuc; dong thoi
can chu dong tham gia cac hoat
dong hoc tap nhu thuyét trinh, lam
viéc nhom, tich cire tham gia nhitng
hoat dong, cudc thi cd lién quan dén
ky nang tranh luan cho sinh vién.
Day la mot trong nhitng giai phap
mang lai hiéu qua cao. Khi tham gia
nhitng hoat ddng trén, sinh vién sé
duoc trang bi nhitng kién thirc vé ky
nang tranh luan cting nhu hoc hoi
duwoc kinh nghiém tir thay c6 va cac
ban sinh vién khac, ttr d6 cai thién
va nang cao ky nang tranh luan cta
ban than.

Thit ba, sinh vién cling can chu
dong tham gia hoat dong ngoai
khoa hay hoat dong xa hoi cua nha
truong. Céc hoat dong tu van
phép ly hay tuyén truyén pho bién
phép luat la nhitng hoat ddng bd
ich d€ cé co hdi tim hiéu, hoc hoi,
nang cao ky nang tranh luan,
phong thai tu tin, chitng chac.

Két luan

Thi truong lao dong nghé luat
hién nay rat da dang va nang
dong, dat ra nhiing yéu cau ngay
cang cao cho ctt nhan nganh luét.
Viéc ren luyén ky nang tranh luan,
phan bién cho sinh vién luat la yéu
cau cdp thiét, quan trong nham
gop phan dao tao ra nhitng cu
nhan lut vtra co kién thitc, vira co
ky nang tdt gép phan nang cao
chdt luwong dao tao ct nhan luat,
dap tng cac yéu cau cua thé gidi
viéc lam va bdi canh chuyén doi
s0, hoi nhap qudc té.
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NANG CAO NHAN THUC CUA NGUOI DAN
VE HANH VI SU DUNG CONG NGHE CAO
CHIEM DOAT TAI SAN

TS TRAN THITHANH VA NHOM NGHIEN CcUU"

Tém tdt: Toi pham cong nghé cao tai Vigt Nam dang gia ting nhanh chong, dién bién phikc tap va gdy ra nhiéu hé luy
nghiém trong. Mdc dil cdc co quan chirc ning da trién khai nhiéu gidi phdp dé'ngan chin, nhwng toc dg phdt trién ciia cdc
phuwong thirc pham t9i van viegt xa khd ning kiém sodt. Céc doi twgng pham t9i thuong cd t6 chire mang lwéi lién quoc
gia, s dung cdc phwong thirc tinh vi nhw lira ddo qua san giao dich dién ti, thé ngdn hang gid, truy cdp trdi phép vao tai
khodn... Thuc té’cho thdy, cé nhiéu ngueoi din tré thanh nan nhin cua lira ddo sie dung cong nghé cao chiéin doat tai san
do sw hiéu biét vé vin dé nay con han ché’ Bai viét phin tich tinh hinh t6i pham sir dung cong nghé cao & nueée ta thoi gian
qua, thue trang nhin thikc ciia nguoi din vé hanh vi sir dung cong nghé cao chiém doat tai sin, qua d6 dé xudt gidi phdp
ndng cao nhin thitc ciia ngueoi din dé'phong tranh logi t9i pham nay.

Tir khoa: Ti pham cong nghé cao, liea ddo chiém doat tai san.

Abstract: High-tech criminals in Vietnam are increasing rapidly, complicated and causing serious consequences.
Although the authorities have implemented many solutions to prevent, but the growth rate of criminal methods still far
beyond the control. The subjects often organize international network, use sophisticated methods such as fraud through
electronic trading platforms, fake bank cards, illegal access to the account ... In fact, many people become victims of fraud
using high-tech appropriation of property due to the knowledge of this issue is limited. The article analyzes the situation of
criminals using high technology in our country over the past time, the situation of people’s awareness about the act of
using high technology to appropriate property, thereby proposing solutions to raise people’s awareness to prevent this type

of crime.

Keywords: High-tech criminals, property appropriation fraud.

Patvan dé

Trong bo6i canh phat trién
nhanh choéng ctia khoa hoc cong
nghé, tinh trang t6i pham cong
nghé cao dang ngay cang gia tang.
Tinh hinh t6i pham cong nghé cao
trong nhitng nam qua Viét Nam co
xu huéng gia tang ca vé so luong
va mtc d6 tinh vi, gay ra thiét hai
nghiém trong t6i nén kinh t€. Du
cac co quan chttc nang da cé nhiéu
giai phap nhim ngan chan thiét hai
nhung toc do phat trién cua cac
phuong thitc pham tdi vieot xa kha
nang kiém soat. Mot trong nhitng
yéu t& anh huéng dén tinh hinh t6i
pham nay la nhan thttc ctia nguoi
dan vé hanh vi stt dung cong nghé
cao chiém doat tai san. Vi dy, ngay
21/8/2024, Cong an TP. Ha No6i
phdi hop cung Cuc Canh sat hinh
st va Cuc An ninh mang va phong

chdng t6i pham st dung cong nghé
cao va Cong an TP. H6 Chi Minh
triét pha mot duong day toi pham
xuyén qudc gia. Nhém déi tugng
hoat dong bang cach moi goi dau
tw trén cac san giao dich ngoai hdi,
chiing khoan va ¢6 phiéu trai phép.
Co quan diéu tra da khoi t6 18 nghi
pham, tam gitt 280 may tinh, 20 xe
0 to, tich thu, phong tda s0 tai san
tri gia hon 2.000 ty dong. Diéu nay
cho thay t0i pham khong chi diing
lai 6 viéc gid mao email hay tin
nhan réc thong thuong, ma da xay
dung hé thong phtc tap véi cac
trang web Itta dao da ngdn ngtt,
phan mém doc hai véi quy mo
mang ludi lién quoc gia'.

Theo tam ly hoc, nhan thtc
(cognition) la qua trinh con ngwoi
thu nhan, phan anh, xt¢ ly, leu tri
va st dung thong tin tir thé gisi
xung quanh, nham hiéu biét va

tuong tac véi hién thwc khach
quan. Con hanh vi st dung cong
nghé cao chiém doat tai san, la
hanh vi gdy nguy hiém cho xa hoi,
xam pham dén hoat dong an toan
clia mang mady tinh, mang vién
thong, phuwong tién dién tk, dit liéu
dién ttr va cac thiét bi s6 khac; xam
pham dén quyén va loi ich cua co
quan, td chirc, ca nhan. Hanh vi
trén do nguwoi du tudi chiu trach
nhiém hinh su, c6 nang luwc trach
nhiém hinh sy, thuwong co kién thirc
va ky ndng trong viéc sit dung cong
nghé cao, ¢ y thye hién hanh vi
bang cach st dung cong nghé cao
nham chiém doat bat hop phép tai
san cua co quan, td chic, ca nhan.
Bang cong cu, phuong tién la st
dung mang mdy tinh, mang vién
thong, phuong tién dién tk va cac
thiét bi s6 khac, nguoi pham tdi co
rat nhiéu cach thitc dé€ thuwc hién

* Giang vién Trrong Dai hoc Kiém sat; Nhém nghién ctru: Pham Thu Ha, Hoang Vit Minh, Nguyén Thi Thao Linh, Nguyén
Thi Huyén Trang, Nguyén Tu Tai.

IMinh Ha, Phong téa hon 2.000 ty dong, khoi t6'18 nguwoi ding cong nghé cao liva ddo xuyén qudc gia, https://vneconomy.vn/

phong-toa-hon-2-000-ty-dong-khoi-to-18-nguoi-dung-cong-nghe-cao-lua-dao-xuyen-quoc-gia.htm, ngay 12/3/2025.
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hanh vi st dung cong nghé cao
chiém doat tai san. Cac hanh vi d6
c6 thé nhom thanh cac hoat dong
nhw sau:

(i) St dung thong tin vé tai
khoan, thé ngan hang ctia co quan,
td chitc, cd nhan dé chiém doat tai
san ctia cha tai khoan, chu thé hoac
thanh toan hang hoa, dich vu.

(ii) Lam, tang trt, mua ban, st
dung, ltu hanh thé ngan hang gia
nh3m chiém doat tai san ctia chu tai
khoan, chu thé hodac thanh toan
hang hoéa, dich vu.

(iii) Truy cap bat hop phap vao
tai khoan cua co quan, t6 chirc, cd
nhan nham chiém doat tai san; truy
cap bat hop phap vao tai khoan
nham chiém doat tai san 1a hanh vi
¢ y vuot qua canh bdo, ma truy
cap, teong ltra hodc st dung ma
truy cap cua nguoi khac ma khéng
duoc su cho phép ctia nguoi d6 dé
truy cap vao tai khoan khong phai
ctia minh nhdm chiém doat tai san.

(iv) Ltta dao trong thwong mai
dién ti, thanh toan dién tr, kinh
doanh tién té, huy dong von, kinh
doanh da cap hodc giao dich chiing
khoan qua mang nhdm chiém doat
tai san, stt dung thu doan gian d&i,
dua ra nhitng thong tin sai s that
vé mot san phdm, mét van dé, linh
vie trong thwong mai dién tt,
thanh toan dién ttr, kinh doanh tién
t¢, huy dong von, kinh doanh da
cap hodc giao dich chitng khoan qua
mang nhdm tao niém tin cho nguoi
chu tai san, nguoi quan ly tai san,
lam cho ho tuwodng la that va mua,
béan hodc dau tw vao linh vuec 6.

(v) Thiét 1ap, cung cap trai phép
dich vu vién thong, internet nham
chiém doat tai san.

Theo théng ké cua Cuc thong ké
t0i pham Vién kiém sat nhan dan t6i
cao, trong giai doan 2018-2023, trén
ca nudc, co quan diéu tra da khoi t6

4.167 vu/1.302 bi can, vién kiém sat
nhan dan da truy t6 499 vu/1.036 bi
can, tdba an nhan dan xét xir 471
vu/879 bi can. Dién bién cac vu khoi
to, truy td va xét xtr tang lén hang
nam, trong d6 tang manh trong giai
doan 2021-2023. Néu 1dy nam 2018
lam mdc dé€ so sanh su gia tang cta
tinh hinh t6i pham trong linh vuc
cong nghé théng tin, mang vién
thong duoc khai to thi cac ndm tiép
theo su gia tang so vi ndm 2018 Tan
lwot la: nam 2019 tang 52,15%, nam
2020 tang 132,52%, nam 2021 tang
212,88%, nam 2022 tang 465,03%,
nam 2023 tang 1081,60%.

Nhu vay, sau 06 nam tinh tte
2018 thi s6 vu an trong linh vuc
cong nghé thong tin, mang vién
thong dugc co quan diéu tra khoi t6
da tang lén t6i 1081,60% cho thay
dién bién phtic tap ctia loai t6i pham
nay. Do d6, nang cao nhan thitc cia
nguoi dan vé hanh dong vi pham st
dung cong nghé cao chiém doat tai
san mang tinh cdp thiét trong cong
tac phong ngtra va ngdn chan®.

Theo cac chuyén gia cia Cong ty
Cdng nghé an ninh mang qudc gia
Viét Nam, nam trong “top 3” diém
yéu bi tan cong nhiéu nhét, diém
yéu con nguoi chiém ty 1é cao nhat
(32,6%), theo sau 1a 16 hdng cua cac
nén tang, dich vy, phan mém cai dat
trén may chu (27,4%) va diém yéu
cudi cting 1a 16 hong ctia website do
to chtrc tu phat trién (25,3%). Diém
yéu dén tir con nguoi chiém ty 1é
cao va cing la di€ém yéu can nhiéu
thoi gian dé khic phuc*. Yéu t8 con
nguoi chinh la diém yéu dé€ toi
pham st dung cong nghé cao khai
thac, su thiéu hiéu biét vé cac
phuong thire, tha doan thuc hién
cia tdi pham cdong nghé cao la
nguyén nhan co ban khién nhiéu
nguoi trd thanh nan nhan cta hanh

Qudc gia Ha N6i, 2020, tr.146, 147.
3V Ngoc Khanh Linh, Tgi pham trong linh viec cong nghé thong tin, mang vién thong - Mot s6 nguyén nhan, kiéh nghi va gidi phdp
phong ngira, https://tkshem.edu.vn/toi-pham-trong-linh-vuc-cong-nghe-thong-tin-mang-vien-thong-mot-so-nguyen-nhan-
kien-nghi-va-giai-phap-phong-ngua/, ngay 22/3/2025.
#Cong ty Cong nghé an ninh mang qudc gia Viét Nam (NCS), Bdo cdo Téng két an ninh mang Viét Nam ndm 2023 va

dw bdo 2024.
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vi sit dung cong nghé cao chiém
doat tai san. Xudt phét tir nhitng
diéu trén, viéc nghién cttu nhan thirc
cta nguoi dan vé hanh vi st dung
cong nghé cao chiém doat tai san
can thiét va c¢d y nghia.

Thuc trang nhan thic caa
ngudi dan vé hanh vi su
dung cé6ng nghé cao chiém
doat tai san

bé danh gia thuc trang nhan
thirc ctia nguoi dan vé hanh vi st
dung cong nghé cao chiém doat tai
san, chung toi da thiét ké bang khao
sat va khao sat ¢ 469 nguoi dan trén
dia ban ca nudc. Bang khao sat gom
40 ménh dé, la nhiing van dé lién
quan dén nhan thic ctia nguoi dan
vé hanh vi sit dung céng nghé cao
chiém doat tai san (mdi van dé gom
10 ménh dé), gom: murc 4 hiéu biét,
biéu hién cadm xtic, biéu hién hanh vi
va cac yéu td anh huong dén nhan
thitc cia nguoi dan o thanh thi va
nong thon. Mtrc d6 nhén thirc ctia
nguoi dan dugc tim hiéu bang
thang Likert 5 mttc d6 (trong do6: 1 -
Hoan toan khong dong y, 2 - Khong
dong y, 3 - Binh thuong, 4 - Dong y,
5 - Hoan toan dong y). Diém cang
cao cang thé hién mtrc d nhan thirc
cao ctia nguoi d6 vé hanh vi sw
dung cdng nghé cao chiém doat tai
san. Bon bién sd duoc tao ra gom
bién tong hop va ba bién sd vé nhan
thitc ctia nguroi dan vé hanh vi st
dung cong nghé cao chiém doat tai
san biéu hién qua cac mét sy hiéu
biét, cAm xtic va hanh vi, duoc tinh
bang diém trung binh cdng ctia cac
ménh dé twong tng trong phiéu
khao sat. Sau do6, dwa vao diém
trung binh chung va do 1éch chuin
ctia cc diém s8 trén ctia mau nghién
ctry, tac gia phan chia mitc ¢ nhan
thirc cua nguroi dan vé hanh vi st
dung cong nghé cao chiém doat tai
san thanh ba mtc do. Cu thé, nhédm
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nguoi dan ¢ mitc d¢ nhan thitc cao
vé hanh vi sit dung cong nghé cao
chiém doat tai san khi c6 diém trung
binh tir 4,5 diém dén 4,93 diém;
nhom ngwoi dan ¢ mitc d6 nhan
thirc kha vé hanh vi sit dung cong
nghé cao chi€m doat tai san khi c6
diém trung binh tir 3,2 dén 4,4 diém;
nhom nguoi dan ¢ mirc &6 nhan
thirc thap vé hanh vi sit dung cong
nghé cao chiém doat tai san khi c6
diém trung binh ttr 1,9 dén 3,1 diém.
Céc két qua tinh toan ctia nghién
cttu duoc xtr Iy bang phuong phép
thong ké toan hoc véi phan mém
SPSS 27.

Két qua cy thé vé nhan thiic cua
nguoi dan vé hanh vi st dung cong
nghé cao chiém doat tai san cho thay
diém trung binh chung nhéan thtc
cua nguoi dan trai dai tir 1,9 dén
4,93 diém. O hai diém mat hai dau,
diém thap nhat va diém cao nhat
chiém ty 1é khong nhiéu. Bén canh
d¢, biéu do cho thdy phan 16n nguoi
dan c6 mttc nhan thitc dao dong tir
3,2 dén 4,4 diém véi dinh tan suat
roi vao khoang 3,8 diém, cho thay
nhiéu nguoi da c6 hiéu biét kha rd
vé cac hanh vi sit dung cong nghé
cao chiém doat tai san. Tuy nhién, &
hai dau cua biéu d6 van ton tai mot
nhém nhoé c6 nhan thie thip (1,9
dén 3,1 diém) chiém 12,6% va nhan
thitc cao (tir 4,5 dén 4,93 diém)
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chiém 16,4%. Nhom cé nhan thtc
th&p chiém ty 1¢ khong 16n nhung
dang luu y, vi ho ¢6 thé tro thanh
ddi tuwong dé bi tdn cong nhat do
thiéu thong tin va kj nang nhan
dién cac chiéu tro Itra dao tinh vi.
Nhu vay, phan 1én nguoi dan da c6
nhéin thirc kha tét vé hanh vi st
dung cong nghé cao nham chiém
doat tai san.

Nhéan thtc ctia nguoi dan vé
hanh vi st dung cong nghé cao
chiém doat tai san con duoc thé hién
cu thé ¢ cdc mit: s hiéu biét, cam
xtc va hanh vi ctia nguoi dan.

Vé sw hiéu biét, nguoi dan nhan
thitc 10 mirc 36 de doa ttr hanh vi stz
dung cong nghé cao chiém doat tai
san, da s§ dong tinh rang tdi pham
cong nghé cao tiém an nguy co cao,
dac biét la hanh vi Itra dao trén
khong gian mang c6 thé xay ra véi
bat ky ai. Ho nhan thic duoc hau
qua nghiém trong cta hanh vi nay
khong chi anh huwéong dén ca nhan
ma con dén xa hoi va qudc gia, bao
gom cac tac dong kinh té, xa hoi va
phap ly. Nguoi dan da nam duoc
cac phuwong thirc lirta dao pho bién
nhw phishing, ransomware va gia
mao tai khoan, cach nhan dién cac
dau hiéu xam nhap bat hop phap
vao tai khoan... Hiéu r6 sy quan
trong cua phuong thitc bao mat ca
nhan nhu st dung mat khdu manh
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Biéu d6 1. Nhdn thirc chung vé hanh vi sit dung cong nghé cao chiéin doat tai san.

va xac thyc hai yéu t6. Mdc du
nguoi dan nhan thiee vé trach nhiém
phap ly khé cao, van ton tai mot s&
ca nhan chwa nhan thirc dvoc mirc
dd nghiém trong ctia tdi pham cong
nghé cao va chwa sdn sang t& gidc
khi tré thanh nan nhan.

Vé cam xiic, phan 16n nguoi dan
déu c6 cam xtc dong cam, thuwong
x0t vdi nan nhan cua hanh vi trén,
thé hién tinh than trdch nhiém xa
hoi, y thitc ddu tranh chong toi
pham ctia ho & mttc cao. Nguoi dan
c6 st hao hiing, nhiét tinh, nghiém
tuc khi tham gia cac budi tap huan
vé an toan thong tin cho nguoi dung
dé€ chuan bi tam ly khi gdp phai
nhing d6i twgng cd hanh vi s
dung cong nghé cao chiém doat tai
san. Day la moét biéu hién ctia mat
cam xuc tich ciec. Mot s& cd nhan du
da dugc tap hudn, trang bi nhiing
kién thire, ky nang dé phong ngtra
hanh vi st dung cong nghé cao
chiém doat tai san nhung gap phai
hanh vi nay ho van con ling tung,
lo Idng khi kho c6 thé ap dung duoc
cac bién phap phong ngtra. Theo Lé
Lan Chi, s¢ hai t6i pham véi tinh
chat mot hién tuwong tam ly xa héi 1a
cam nhan chung cta s6 dong nhiéu
cad nhan mang tinh lay lan va it
nhiéu bi chi phéi boi hiéu Gng s6
dong?. Cam xtic lo lang gia tang xuat
phét tr viéc ho da c¢é nhan thic vé
mat hau qua cta loai téi pham d6.
Day la nhitng cam nhan cha quan
cta ca nhan nhung cling chiu anh
huong tir nhiéu yéu t6 khach quan
nhuw mirc d6 phd bién cua toi pham
trong xa hoi, truyén thong dai
ching, trai nghiém ca nhan, cling
nhu cac bién phap phong ngtra t0i
pham do chinh quyén thuc hién.

Vé mdgt hanh vi, nguoi dan nhan
thitc rd tam quan trong cua viéc bao
vé théng tin ca nhan va c¢6 hanh
dong thu thap thong tin, ching ct
d€ trinh bao véi co quan chirc nang.
Theo khao sat, nguoi dan c6 mic do
cao nhat trong hanh vi chu dong

5Lé Lan Chi (2016), Nhdn di¢n hién twgng so hdi toi pham trong xa hji hién dai, Tap chi Khoa hoc Pai hoc Qudc gia Ha Noi:

Luat hoc tap 32 (4), tr. 9.
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kiém tra tai khoan va tai san s6 dé
phét hién thiét hai. Pa sd chu dong
thwe hién cac hanh vi bao mat nhw
stt dung mat khau phtc tap, ttr ch6i
tham gia cac giao dich rui ro va
kiém tra tinh x4c thuc ctia website,
nham bao vé tai san va thong tin ca
nhan. Tuy nhién, mot s6 nguoi van
stt dung mot mat khau cho nhiéu tai
khoan ca nhan do su thuan tién va
dé nhé mic du ho nhan thire duoc
nguy co cua toi pham cong nghé
cao. Khi doi mdt voi cac tinh huéng
Itra ddo, nhu cudc goi yéu cau cung
cap ma OTP d€ x4c minh tai khoan,
phén 16n ngwoi tham gia khao sat
chon tir chdi va bdo cdo. O mot tinh
huéng phtic tap hon, khi nhan duoc
cudc goi video Deepfake gia mao
ngudi than bi bat cdc, phan ting ctia
ho ¢6 phan than trong nhung chua
thuce sy tot, do kho phén biét tinh
chan thiee “that - gia” ctia cong nghé
nay. Két qua khao sat cho thay, méc
du nguoi dan da cd y thitc canh giac
nhat dinh, nhung ho van chwa hoan
toan tw tin trong viéc xt ly cac tinh
hudng ltra dao phuc tap, doi hoi sw
phan ting nhanh trong mot khoang
thoi gian ngan.

Nhitng han ché va nguyén
nhan cia né trong nhan thuic
cGia ngudi dan vé hanh vi st
dung céng nghé cao chiém
doat tai san

Thir nhdt, nhan thitc cua nguoi
dan con kém, nhan thttc chung ¢
mttc khd, phan tng triedc hanh vi st
dung cong nghé cao chiém doat tai
san chua t6t. Theo so liéu nghién
ctty, ¢6 12,6% nguoi dan duoc khao
sat c6 nhan thiee thap (diém 1,9 - 3,1
diém), nhan thitc chung chi ¢ mtc
kha (diém trung binh = 3,87 diém),
nguoi c6 nhan thie thap thuong ¢
nhém nguoi dudi 18 tudi va 35 - 60
tudi; so sanh vé gidi tinh, ni gidi cd
diém trung binh nhan thitc cao hon
nam. Bén canh d¢, nhiéu nguoi dan
mdc du da duoc tdp hudn nhung

van 1 nan nhan cua toi pham.

Nguyén nhan 1a nhiéu nguoi dan
khong nam viing kién thtrc vé an
ninh mang, khong biét cach nhan
dién cac hinh thic st dung cong
nghé cao chiém doat tai san nén dé
méc bay ctia t6i pham. Ho khong
biét cach bao vé thong tin cd nhan
hodc thiéu canh giac khi bi tdn cong,
dan téi dé tro thanh nan nhan. Vé
thai 6, mot bo phan ngwoi dan con
chu quan, thiéu canh gidc, tin réng
minh dt thong minh d€ khong mac
bay tlr nhitng hanh vi st dung cong
nghé cao chiém doat tai san. Theo
nghién cttu cua Nicholas Patterson
va cdng su, mot so kién thire thuc t€
vé hanh vi st dung may tinh sai
cach cua t6i pham ma nguwoi dan
ti€p can dwoc phai dua trén cac goc
d6 tam ly cu thé..., viéc thiéu hiéu
biét va canh giac cua nguoi dung
tao diéu kién cho cac hoat dong toi
pham mang phat trién®. Vé hanh vi,
nguoi dan c¢é phan than trong trude
hanh vi st dung cong nghé cao
chiém doat tai san nhung phan ting
chua t6t. Nhiéu nan nhan nghi rai
ro sé khong lap lai, mot sd thi roi
vao trang thai sg hai, tranh né thong
tin vé an ninh mang dé khong nhé
lai trai nghiém tiéu cuec.

Thit hai, nguoi dan chua c6 diéu
kién tham gia tap huan hoac da
tham gia tdp huan nhung van tré
thanh nan nhan cta t¢i pham céng
nghé cao. C6 hon 50% ngwoi tham
gia khao sat song 6 nong thon, vung
sau vung xa, tuy nhién s luong
nguoi dan ¢ day tham gia tap huan
thap hon nhiéu so véi nguodi 6 thanh
thi. Kho khan nay xudt phat tir chién
lwoc gido duc an ninh mang chwa
bai ban, chwa da dang ddi tuwong
tiép can, ddc biét la cac nhom yéu
thé nhu tré vi thanh nién, nguoi cao
tudi, dan tdc thi€u so, hodc nguoi
dan vung sau vung xa; truyén thong
va gido duc cong dong chua dap
tng duoc nhu cau thuc t&. Phan 16n
viéc gido duc cong dong van dua
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vao cac kénh truyén thoéng (truyén
hinh, bdo in) va chua tan dung t6i
da cac kénh ky thuat s6, mang xa
hoi dé tiép can da dang doi tuong
nguoi dung. Céc chién dich tuyén
truyén hién nay chu yéu tap trung
vao do6 thi va phat dong qua kénh
truc tuyén - von khong phu hop va
c6 tinh kha thi d6i v6i nhém it tiép
can internet.

Thir ba, nhan thitc vé hanh vi st
dung cdng nghé cao chiém doat tai
san con bi dong. Cong nghé cao va
tng dung cta cong nghé dang co
nhitng budc tién tich cuc ca vé s
luong va chat luong, song hanh
cung sy phat trién d6 1a su bién hoa
khong ngung vé thu doan cua toi
pham st dung cong nghé cao chiém
doat tai san. Chi trong nam 2024, luc
Iong chitc nang da ngan chan truy
cap trén 23.500 trang mang, tai
khoan mang xa héi ¢6 hanh vi vi
pham phap luat; khoi t6 1.521 vy,
658 d6i trong pham t6i, va dang c6
xu hudng tang dan ca vé s6 luong
va phuong thitc pham t6i”. Toi
pham cong nghé cao lién tuc st
dung cac phuwong thitc méi nhw
deepfake gia mao nguoi than, ma
doc Al.. hay tham chi la cac tha
doan ma nhitng nha chtc trach,
nghién cttu cling khong thé luong
trudc duoc. Diéu nay khién cho
nguoi dan, co quan chitc ndng luén
O thé bi dong, cong cudc dau tranh
va phong chong tdi pham cong nghé
cao gap nhiéu kho khan.

Thit tw, nguoi dan chua ndm ro
quy trinh t8 gidc vi quy trinh con
phtic tap, kho khan va kho tiép can
nan nhan. Phong van mot s6 y kién
tham gia khao sat vdéi cau hoi
“Anh/chi hay chia sé ly do khong
bao cao hanh vi cta toi pham”,
nhiéu nguoi tham gia khao sat da
chia sé vé cdc moi lo ngai vé quy
trinh phtc tap, ton thoi gian, tién
bac, cdng strc va nghi ngo vé kha
nang xt ly hdu qua. Méac du da xuat
hién cac chwong trinh, du an, phong

hackers, School of Information Technology, Deakin University, Geelong, Australia, tr. 74.
7 Hoang Chung, T6i pham cong nghé cao tiép tuc gia tang véi nhiéu phwong thirc, thii dogn méi, https://www.qdnd.vn/
chinh-tri/tin-tuc/toi-pham-cong-nghe-cao-tiep-tuc-gia-tang-voi-nhieu-phuong-thuc-thu-doan-moi-804553 ngay 09/03/2024
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ban, t6 chtkc ti€p nhan va duong day
noéng (hotline) gitip cho nguwoi dan
thuén tién trong viéc td cao cac hanh
vi st dung cong nghé cao chiém
doat tai san, tuy nhién, kha nang
ti€p can ctia cac hoat dong trén dén
nhitng nguoi that sw can con han
ché. Hoat dong ti€p nhan con ruom
ra, nhiéu thu tuc gidy to, nguoi dan
dén trinh bao phai cho doi lau, hodc
phai cung cdp nhiéu ching ct tai
liéu chuwra duge chuéan bi sdn, gay ton
thoi gian va tham chi 1a tién bac. Cac
kénh t6 giac truc tuyén da duoc
phat trién, tuy nhién chua duwoc
thiét k& t6i vu cho nguoi dung, chwa
duwoc quang cao, pho bién rong rai,
pht hop dén ting ddi tuong.

Thir ndm, han ché trong viéc
quan ly nha nudc. Trudce hét, trinh
d6 can bd chuyén trach con han ché.
La nhitng nguoi tiép xuc tryc ti€p
véi cong dan, nhung trinh d¢ cong
nghé thong tin cua nhitng nguoi
tién hanh t6 tung con han ché nén
gap nhiéu kho khan trong viéc phat
hién, xtt ly tdi pham cong nghé cao;
viéc stt dung chitng ctt dién tix chuea
thuan thuc, con ling tang; chua
duwoc dao tao chuyén sau vé ky nang
thu gitt, bao quan phuong tién dién
tk, dt liéu dién tk; phan tich,
chuyén héa ching ct dién ta, ky
nang st dung ching ct dién tix dé
chitng minh t6i pham... Diéu nay
lam giam di uy tin ctia co quan nha
nudc, khién cho nguoi dan mat
niém tin dan dén nhan thic cua
nguoi dan vé hoat ddng trén tré nén
tiéu ciec hon. Ngan sach dau tu cho
nghién citu cong nghé phong ngtra
va xu ly, d6i pho loai tdi pham nay
con han ché&, dan dén viéc trién khai
cac giai phap bao mat chua dong bo.
Co s& vat chat con so sai, chua hién
dai, chura tich hop cdc cong nghé kip
thoi tai cac co quan nha nudc, cac
van phong, ban, co so can thiét.
Hanh lang phap ly chua cé tinh
hoan thién cao, van con xudt hién
su bat dong quan diém trong viéc
xac dinh tdi danh (t¢i st dung
mang may tinh, mang vién thong,
phuong tién dién tt thiec hién hanh
vi chiém doat tai san tai Diéu 290

va t0i Itra dao chiém doat tai san tai
Diéu 174 Bo luat Hinh su vé ddi
tuong Itra dado theo phuwong thitc
truyén théng nhung cé st dung
cong nghé cao). Cac quy dinh xtt ly
vu an hinh sy van dua trén phuong
phap diéu tra truyén théng, trong
khi moi trrong mang doi hoi cong
cu s6 hoa va phan tich di liéu 1on.
Chua c6 co ché phap ly vé su phdi
hop chat ché gitta co quan cong
quyén, ngan hang, nha mang va to
chttc tai chinh.

Giai phap nang cao nhan thic

ctia nguoi dan vé hanh vi s

dung céng nghé cao chiém

doat tai san

Thit nhit, nguoi dan can tw nang
cao kién thtrc, ky nang va chu dong
thuc hién cac bién phap bao vé ca
nhan tredc nhitng hanh vi st dung
cong nghé cao chiém doat tai san.
Tich cyc tham gia cac khoa dao tao
vé an ninh mang; chu dong thuc
hién cac bién phap bao vé ca nhan
nhuw théi quen sit dung mat khau
manh, han ché chia sé thong tin ca
nhan, cin trong voéi cac duong link
la, kiém tra thuong xuyén cac tai
khoan ngan hang, thé tin dung véi
cac giao dich c6 dau hiéu bat
thwong... Luon chu dong hop tac voi
cac co quan chirc ndng va td chuc
bao mat ¢ lién quan; dong thoi moi
nguoi dan la mot tuyén truyén vién,
chia sé kién thirc vé hanh vi sit dung
cong nghé cao chiém doat tai san
cho moi ngudi xung quanh. Mdi
nguoi dan can hinh thanh théi quen
stt dung mat khdu manh dé bao vé
cac tai khoan cia minh, nén thiét 1ap
mat khau duwdi dang t6 hop gitra
cht hoa, chit thuong, chtt s6 va ky
tw dac biét. Pong thoi thay doi mat
khdu dinh ky va kich hoat phuong
thitc xac thuc hai yéu t6 (2FA), tranh
chia sé tai khoan ca nhan cho nguoi
khac, han ché cong khai thong tin ca
nhan, can than trong véi cac duong
dan, tap tin dinh kém khong rd
nguon goc. Ludn binh tinh, cht dong
va 6n dinh tinh than khi nhan thdy
c6 ddu hiéu cta hanh vi st dung
cong nghé cao chiém doat tai san d€
chuén bi huéng x ly kip thoi.

Thit hai, cac co quan chitc nang
can thuc day manh mé trong cong
tac tuyén truyén, pho bién kién thirc
va xdy dung chién lugc gido duc,
tap hudn vé hanh vi st dung cong
nghé cao chiém doat tai san. Cong
tac giao duc hién dang duoc thuc
hién c6 hiéu qua khi da s6 nguoi
dan cd nhan thirc kha tot vé hanh vi
st dung cong nghé cao chiém doat
tai san. Viéc gido duc va truyén
thong phd bién kién thitc vé hanh vi
st dung cong nghé cao chiém doat
tai san tir sém khong chi gitp nguoi
dan giam thiéu nguy co tré thanh
nan nhan ctia hanh vi nay, ma con
c6 thé lan tda nhan thic ra cong
dong, gop phan xay dung mot xa
hoi an toan hon. Bén canh d6, can
mo rong tap hudn tap trung vao cac
nhém tudi dudi 18 va 35-60 tudi
thong qua hoi thao cong dong, ing
dung di dong hodc video hudng
dan truc quan. Co quan chtic nang
can da dang, sang tao cac hinh thtc,
thoi diém, phuong phép tuyén
truyén, ing dung cong nghé va phat
dong tuyén truyén trén cac nén tang
s0. Cap nhat va diéu chinh giao
dién cac website, Zalo, Facebook,
Tiktok,... duwoc st dung lam
phuong tién phé bién kién thitc gido
duc phai duwoc thiét ké truc quan, dé
tiép can, nham tuyén truyén gitp
nguoi dan dé dang cap nhat duoc
tin tiec vé tinh hinh, kién thic, ky
ndng ddi véi phong, chong tdi pham
st dung cong nghé cao chiém doat
tai san.

Thir ba, cai thién quy trinh bao
cao, td giac toi pham. Ddi voi co s
tiép nhan théng tin tdi pham truc
ti€p, can don gian hda quy trinh bao
cao, mo rong vé sd lugng cac co
quan tiép nhan sao cho thuan loi
nhat cho nguoi dan. B6i voi quy
trinh bdo cao truc tuyén, day la mot
cong thong tin can dugc chu trong
phat trién hon trong twong lai véi
giao dién than thién, triec quan, dé
tiép can va ¢ co ché bao mat, an
toan thong tin cho nguoi dan. Cong
thong tin nay phai dwoc quang ba
rong rai, cho phép nguoi dan dé
dang td giac qua SMS, email hodc
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tng dung di dong. Ngoai ra, co
quan chitc nang cé thé cong khai
tién d6 xtt ly cac vu viéc trén cac
phuong tién truyén thong dai
chting. Chang han, mo hinh “Cyber
Crime Portal” ctia An d¢ da cong
khai xtr Iy 85% tin bao trong vong 48
gio (Interpol, 2021) d€ ngudi dan dé
dang theo do6i va nam bat thong tin,
nang cao tinh minh bach va cting cd
niém tin cta nguoi dan vao hé
thong phap luat, giup nguoi dan
cam thdy yén tam, tr d6 tich cuc
tham gia hon vao viéc cung cap
thong tin, t0 giac toi pham.

Thir tw, Chinh pht nén tang
ngan sach dé€ dau tu trang thiét bi,
co sO vat chat va dao tao nang cao
trinh d6 doi ngl can bo. D€ hoat
dong cta cac co quan chuyén moén
c6 hiéu qua, dam bao ting dung va
c6 gia tri trong thiec thi nhiém vy,
quyén han, thiét yéu phai c6 trang

thiét bi hién dai, phan mém chuyén
dung dé diéu tra, phan tich va xt
ly cac ching ct ky thuat s6. Viéc
dao tao kién thirc va ky nang vé tin
hoc, ngon ngtt cho cac can bd cua
co quan chuyén moén cing vo cung
quan trong. T¢i pham cang tré nén
phat trién nhanh vé phuong thtc
va ca quy md qudc té, vay nén, can
bo chuyén trach phai cé duoc dao
tao, hoc tap theo yéu cau cua thoi
dai dudi sy chi dao, chu truwong
dau tu phat trién ngudn nhan luc
ctia Nha nude.

Thir nim, co quan nha nudc co
thdm quyén can ti€p tuc ra soat,
tong két, xay dung, cung cd, hoan
thién hanh lang phap ly, quy dinh
chdt ché, thong nhat. Doi véi quy
dinh vé t6i st dung mang may
tinh, mang vién thong, phwong tién
dién t& thuc hién hanh vi chiém

Tai liéu tham khao
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doat tai san tai Diéu 290 can cé su
tach bach v6i toi ltra dao chiém
doat tai san tai Diéu 174 Bo luat
Hinh su ndm 2015 vé d6i tugng lira
ddo theo phuong thtc truyén
thong nhung c6 stt dung cong nghé
cao. Viéc ap dung quy dinh tai diéu
luat nao dé€ xac dinh toi danh doi
voi cac truong hop nay trén thuc té€
cling con quan diém trai chiéu®, c6
dia phuwong ap dung diéu 174 dé
xét xtt nhung dia phuong khac lai
ap dung Dbiéu 290. B6 sung, hoan
thién thém cac quy dinh xt ly vi
pham hanh chinh trong linh vuc
cong nghé cao va cac co quan chttc
nang can tham muu cho Chinh phu
ban hanh day dua nghi dinh dé€
huoéng dan thyc hién Luat Giao
dich dién t, Luat S& hitu tri tué va
Luat Cong nghé thoéng tin...°
T.T.T
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HOAN THIEN PHAP LUAT VE BAO VE QUYEN LOI
NGUOI TIEU DUNG KHI MUA SAM QUA MANG XA HOI*
BUI MINH CHAU, LEHONG MINH"

Tém tdt: Kinh doanh qua mang xd hdi (social commerce) tuy moi xudt hign trong vai thip ky gin day nhw la mgt hinh
thitc kinh doanh madi, nhwng di nhin dwgc nhiéu sy quan tdm va dang din tré nén phd bién. Qudn 1y cic hoat djng kinh
doanh qua mang xa hi dé’bdo vé quyén lpi nguoi tiéu diung la chii dé thu hiit sw quan tdm ddc biét ¢ Viét Nam hién nay,
trong boi canh cic nén ting mang xda hoi ngay cang dwoc phd biéh va cdc quoc gia trén toan thé'gidi dang tirng budc thiic
ddy phdt trién thi truong thwong mai dién tir. Tir viéc khdi quat, phan tich phdp ludt vé kinh doanh qua mang xa hdi, cdc
tdc gid dé xudt mgt so’gidi phdp hoan thién cic quy dinh ciia phip ludt Vigt Nam vé kinh doanh qua mang xa hgi.

Tir khoa: Kinh doanh, mang xd hoi, bdo vé ngueoi tiéu dung.

Abstract: Business via social networks, although it has just appeared in some recent decades as a new form of business,
has received a lot of attention and is gradually becoming popular. Managing business activities via social networks to
protect consumers’ interests is the topic that attracts special attention in Vietnam today, in the context of increasingly
popular social networking platforms and countries around the world are gradually promoting the development of the
e-commerce market. From the generalization and analysis of law for business via social networks, the authors propose a

number of solutions to complete the provisions of Vietnamese law on business via social networks.
Keywords: Business, social networks, consumer protection.

Patvan dé

Khai niém “social commerce”
hay “kinh doanh qua mang xa hoi”
[an dau tién duoc dwa ra boi Yahoo!
(2005)! chi hinh thitc kinh doanh két
hop mang xa hoi (social network)
va thuong mai dién t&¢ (e-com-
merce) d€ thiuc ddy trao doi hang
héa trygc tuyén. Hinh théc kinh
doanh nay cho phép céc chu thé
phan phdi hang hoéa, dich vu khai
thac hiéu qua mang ludi két ndi
rong 16n ctia mang xa hoi d€ thiét
1ap m6i quan hé vé6i khach hang,
mé rong thi trwong phan phoi.
Theo s liéu tir Metric (nén tang s6
liéu thwong mai dién tw), thong ké
trén pham vi ndm san thuvong mai
dién tir n6i bat nhat tai Viét Nam la
Shopee, Lazada, Tik Tok Shop, Tiki,
va Sendo, trong ntta dau nam 2024,
Tik Tok Shop - mét tinh nang
thuong mai dién ti duoc tich hop

trong nén tang mang xa hoi dén tu
Trung Qudc - Tik Tok da chiém
23,2% thi phan doanh s6 cuia cac san
thuong mai dién tr Viét Nam (dat
doanh thu khoang 18.360 ty dong).

Bén canh d9, dix liéu cling ghi nhan
su tang trudong doanh s6 1én toi hon
110% cua nén tang nay 6 mot s
quy so voi cung ky ndm ngoai. Sy
vron lén manh mé cuaa Tiktok la
minh chiing cho sy phat trién cua
loai hinh kinh doanh méi nay. T6c
dd phat trién chéng mat va dé phu
song cua mo6 hinh nay dem lai
nhiéu co héi va lgi nhuan khong 16
cho cac chu thé kinh doanh nhung
bén canh d6 cling la nhitng nguy co
tiém 4n gay anh huong toi nguoi
tiéu dung nhu Itra ddo, chiém doat
tai san; ban hang gia, hang nhai,
hang kém chat luong... Do vay, viéc
xday dung quy dinh phap luat chi
tiét, hop ly d€ nang cao va bao vé

quyeén loi nguoi tiéu dung trong
linh vyce nay la rdt can thiét.

Khai quat vé kinh doanh qua
mang xa hoi

M6i xudt hién trong hai thap ky
tro lai day, thuat ngtr “kinh doanh
qua mang xa hoi” chua duogc dinh
nghia nhat quan boi khai niém nay
lién quan téi nhiéu phuong dién
nén c6 cac cach dinh nghia khac
nhau dé xudt boi cac quan diém
khac nhau. Trong cac nghién ctu,
mot sO tac gia st dung cac thuat ngte
khac thay thé cho khai niém nay
nhw mua sidm qua mang xa hoi (so-
cial shopping), tiép thi truyén thong
xa hoi (social network market-
ing)...> Phap luat Viét Nam ciing
nhu cac nudce trén thé gidi chua co
quy dinh cu thé dinh nghia cho khai
niém “kinh doanh qua mang xa
hoi”. Bai viét phan tich khai niém

e Bai viét trich tir dé tai nghién ctru khoa hoc “Phép luat vé kinh doanh qua mang xa hoéi ¢ Viét Nam” 2025, Truwong Dai

hoc Luat Ha Noi.

e e Truong Pai hoc Luat Ha Noi.

!Yahoo! Shopping (2005); Social Commerce via the Shoposphere & Pick Lists; https://web.archive.org/web/20100123163635/
http://www.ysearchblog.com/2005/11/14/social-commerce-via-the-shoposphere-pick-lists/; ngay 06/9/2024.
2R. G. Curty, P. Zhang (2013), Website features that gave rise to social commerce: a historical analysis, Electronic Commerce

@

Research and Applications 12, tr. 260-279.
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nay két hop tir dinh nghia “mang xa
hoi” va “kinh doanh”.

Mot trong nhitng dinh nghia
som nhdt cua “kinh doanh qua
mang xa hoi” (social commerce)
duwoc dua ra boi mot nhém nghién
cttu Trung Qudc vao nam 2010:
“Mot phuong phap thuong mai
dién t& mdi két hop mang xa hoi
vao viéc mua sam” (combining
social networking with shopping)®.
Nhém nghién ctru nay cho rang
kinh doanh qua mang xa hoéi bao
gom hai thanh t0: thwong mai dién
tir va nén tang mang xa hoi.

Dén nam 2013, mot bai viét trén
Tap chi Electronic Commerce
Research and Applications da dinh
nghia nhu sau: “Mot ting dung
thuwong mai dya trén internet, tan
dung cac nén tang mang xa hoi va
cac cong nghé web 2.0 d& hd tro
twong tac xa hdi va cung cap cac
noi dung do nguoi dung tao ra
nham hd trg khach hang dua ra
quyét dinh va tang kha nang mua
lai san phdm, dich vu trong cac thi
treong va cdng dong truc tuyén”s.
So vdi dinh nghia cua nhom
nghién cttu Trung Qudc nam 2010,
dinh nghia nay chi ra 4 thanh t6 tao
nén kinh doanh qua mang xa hoi
la: thwong mai dién t, nén tang
mang xa hoi, web 2.0 va hoat dong
xa hoi (social activities - nhw la
teong tac xa hoi, cac noi dung do
nguoi dung tao ra...).

Duwa trén co so cac dinh nghia
cia “mang xa hoi” va “kinh
doanh” néu trén, cac tac gia dwa ra
dinh nghia vé kinh doanh qua
mang xa hoi nhu sau: “Kinh doanh
qua mang xd hoi la mot loai hinh cung
1tng san phdm trén nén ting cdc trang
mang xd hoi, trong dé nguoi ban sir

dung cdc nén taing mang xd hoi nhw
mot cong cu dé’san phim, dich vu ciia
ho tiép cdn dwoc t6i nguoi mua nham
muc dich sinh lpi”.

La co hoi méi phat trién cho thi
treong thwong mai dién tk, tuy
nhién kinh doanh qua mang xa hoi
van ham chtta nhitng bat cap can
phai giai quyét, nhat la cac van dé
anh huong téi ngwoi tiéu dung.
Trong cac giao dich qua mang xa
hoi, nguoi ban va ngwoi mua sé
khéng gap nhau truc tiép, nguoi
mua khong thé ty minh danh gia
chat luong san phdam mot cach
chinh xéc, viéc khiéu nai va giai
quyét khiéu nai vé hang hoda, san
phdm, dich vu ciing gap kho khan.
Bén canh do, con ton tai nhitng kho
khan trong quan ly va kiém soat
cac mang xa hoi xuyén bién gidi,
dan dén c4c van dé vi pham quyén
loi ngwoi tiéu dung chwa dwoc xtr

SO 4 (132)@ THANG 4-2025
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Hinh minh hoa.

ly. Tai Viét Nam, Cuc Canh tranh
va Bao vé nguoi tiéu dung (thudc
Bo Cong thuwong) ghi nhan trung
binh mdi ndm, don vi nay tiép
nhan va xt ly t&r 500 - 2.000 khiéu
nai cua nguoi tiéu dung lién quan
dén cac giao dich online, trong d6
s0 lwong khiéu nai vé hang gia,
hang hoéa khong rd ngudn goc,
hang hoa vi pham s¢ hitu tri tué...
c6 xu hwéng ngay cang gia tang®.
Bén canh do, theo khao sat cua
nhém nghién ctu, c6 xap xi 80%
nguoi dung gap van dé voi chat
lwong hang hoa, 40% gap van dé
v6i dich vu van chuyén va 25% gap
van dé véi ro ri thong tin ca nhan.
Do vay, viéc xay dung hanh lang
phap ly bao vé quyén loi nguoi
tiéu dung la rat can thiét, nhat la
khi t6c do phat trién va phu séng
ctia mo6 hinh kinh doanh qua mang
xa hoi dang tang “chong mat”.

*K.L.Hsiao, J.C.C.Lin, X.Y.Wang, H.P.Lu, H.Yu (2010), Antecedents and consequences of trust in online product recommendations:
An empirical study in social shopping; Online Information Review 34, tr.935-953.

* Z.Huang, M.Benyoucef (2013), From e-commerce to social commerce: A close look at design features, Electronic Commerce Re-
search and Applications 12, tr.246-259.
5Yén Nhung, Hoan thién phdp 1y bido vé nguoi tiéu ding trong thirong mai di¢n tit, https://diendandoanhnghiep.vn/hoan-thien-
phap-ly-bao-ve-nguoi-tieu-dung-trong-thuong-mai-dien-tu-10143361.html, ngay 05/02/2025.
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Thuc trang phap luat va thuc
tién bao vé quyén lgi ngudi
tiéu dung khi mua sam qua
mang xa hoi
Phap luat vé bao vé nguoi tiéu dung
trong do6 cd bao vé nguoi tiéu dung
trén cac nén tang mang xa hoi tai
Viét Nam dwgc ddc biét quan tam va
cha trong hoan thién. Ty 1é ngwoi
dung internet tham gia mua sam
treee tuyén chiém dén 74,8%, trong
do ty 1€ nguoi dung st dung mang
xa hoi d&€ mua sdm chiém 42% vao
nam 2021, tang xap xi 10% so véi ty
1é &y nam 2020°. Con s6 nay cho
thdy t6c d0 tang treong va phu song
clia mua sam qua mang xa hoi la
khong hé nho. Céc chu thé kinh
doanh qua mang xa hoi, cung véi doé
da nhanh choéng thich nghi véi loai
hinh kinh doanh méi nay, dwa ra vo
s0 khuyén mai, phwong thirc quang
béa san pham, dich vu khac nhau dé
thu hut ngwoi tiéu dung. Tuy nhién,
thec trang phap ludt hién hanh,
cling nhu thuc tién thuc hién phap
luat vé bao vé nguoi tiéu dung tai
Viét Nam con mot so ton tai han ché,
cu thé nhw sau:

Vé bdo dam chadt lugng hang héa

Trach nhiém ctia cha thé kinh
doanh trong viéc cung cap thong
tin vé san phdm, hang hda, dich vu
cho nguoi tiéu dung dwoc quy
dinh tai Diéu 21 Luat Bao vé quyén
loi nguoi tiéu dung nam 2023 (Luat
BVQLNTD), theo do6, nguoi tiéu
dung phai duoc biét nhitng thong

tin co ban nhw: c4d nhan, t6 chttc
kinh doanh; cac théng tin co ban
ctia hang hda, san pham, dich vu
(do luwong, s6 lwong, khéi lwong,
chat lwgng, cong dung, gid, xuat x&
hang hda, thoi han st dung, phi,
chi phi, phurong thitc, thoi han giao
hang, phuong thic van chuyén,
thanh toan); nhan xét cua nguwoi
tiéu dung vé hang hda; chinh sach
bao hanh;... 7. Tuy nhién trén thuc
té hién nay, trén cdc nén tang mang
xa hoi cung cap dich vu thuong
mai dién ti, da sO6 cha thé kinh
doanh khoéng thuc hién trach
nhiém nay. Hang héa, dich vu luu
thong trén thi treong mang xa hoi
con tinh trang céng khai thiéu
thong tin hodc gay hiéu Iam cho
nguoi tiéu dung, di cing véi d6 la
tinh trang khong bao dam chat
lwong hang hoéa khi dén tay nguoi
tiéu dung.

Viéc cac chu thé kinh doanh qua
mang xa hoi khong cong khai day
du, trung thyce thong tin co ban vé
hang hoa, ngoai viéc xtt ly cac hanh
vi vi pham phap luat trong linh vuc
nay chwa duoc thit chit (do viéc
xac dinh chu thé€ vi pham, nhat 1a
tai cac nén tang mang xa hoi xuyén
bién gidi con gap nhiéu rao can),
con do hiéu biét phap luat cua dai
da s6 cac chu thé chua cao, cac quy
dinh ctia nén tang con long léo,
chuwa twong thich véi hé thdng
phép ludt nudce so tai. Biéu 22 Luat
BVQLNTD da quy dinh ro trach

nhiém ctia bén tht ba trong viéc
cung cap thong tin vé san pham,
hang hoéa, dich vu cho nguwoi tiéu
dung, trong d6 bao gom: bao dam
cung cap thong tin chinh xac, day
du vé san pham, hang hda, dich vu
do chu thé kinh doanh cung cap va
chuong trinh danh gid, xép hang
lién quan (néu cd); Yéu cau chu thé
kinh doanh cung cap thong tin, tai
liéu, phuong tién dé€ chiing minh
tinh chinh xac, day du cua thong
tin vé san pham, hang hoéa, dich vy;
chiu trdch nhiém lién ddi vé viéc
cung cdp thong tin khong chinh xac
hodc khong day du vé san phdm,
hang hoéa, dich vu, trir treong hop
chttng minh da thuc hién tat ca
bién phap theo quy dinh ctia phap
luat d€ kiém tra tinh chinh x4c, day
du ctia thong tin vé san pham, hang
héa, dich vu. Theo quan sat thuc
tién ctia nhém nghién ctru, nén
tang mang xa hoi nhw Facebook
mac du c6 day da cac chirc nang
nhut moét san thwong mai dién te
nhung lai khéng thuc hién day dua
cac nghia vu nay. Bén canh d6, nén
tang nay cting khong quy dinh cac
cht thé ban hang trén nén tang phai
cung cap day du thong tin hang
hoéa, san pham, dich vu tai khoan 1
biéu 21 Luat BVQLNTD. Khi thw
nghiém dang ban trén Facebook
Marketplace, nhém nghién cttu chi
can cung cdp cac thong tin gom
hinh anh, tiéu dé (tén san pham),
gia, phan loai, tinh trang (méi

¢ Cuc Thwong mai dién t& va Kinh t& s6, Sdch Thwong mai dién tir Vigt Nam niam 2022, tr. 37, https://trungtamwto.vn/
file/21930/betmdt2022-final-pdf_08c88.pdf, ngay 10/02/2025.

7 Dbiéu 21 Luat Bao vé quyén loi nguoi tiéu dung 2023:

“T6 chirc, ca nhan kinh doanh c6 trach nhiém sau day:

1. Cung cdp thong tin chinh xac, day du vé cac ndi dung sau day:
a) San pham, hang hoa, dich vu, bao gom: do luong, sd lwong, khdi lugng, chit luong, cong dung, gid, xuat xtt hang hoa,
thoi han st dung, phi, chi phi, phuong thikc, thoi han giao hang, phwong thitc van chuyén, thanh toan;

b) T6 chitc, cd nhan kinh doanh;
¢) Nhéan xét, danh gid ctia nguoi tiéu dung vé san phdm, hang hda, dich vy, td chtic, cd nhan kinh doanh (néu cd);

2. Thyee hién ghi nhan hang héa bao dam trung thuec, rd rang, chinh xdc, phan anh dung ban chat cia hang hoa theo quy

dinh cta phép luat;

3. Niém yét gia theo quy dinh cua phdp luat vé gid;
4. Cung cap thong tin vé kha ndng cung ting linh kién, phu kién thay thé ctia san phdm, hang hda;

5. Cung cap hudng dan stt dung; chinh sach bao hanh theo quy dinh tai DPiéu 30 cia Luat naytrong truong hop san pham,
hang hda, dich vu cé bao hanh;
6. Minh bach thong tin vé thanh phén, chttc nang, 1¢i ich khac biét d6i v6i san pham, hang hda duwoc san xuat, dich vu duge
cung cap danh riéng cho tiing gidi tinh; ~
7. Thong bao chinh xéc, day du cho nguoi tiéu dung vé hop ddng theo mau, diéu kién giao dich chung trudce khi giao dich.”
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100%, da qua sit dung nhw moi, da
qua st dung tot, da qua st dung
kha t6t). Nhu vay, so sanh voi quy
dinh phédp luat tai Viét Nam,
Facebook vdi vai tro bén thit ba chi
yéu cau chu thé ban hang cung cap
nhing thong tin ké trén, thi€u
thong tin co ban cua cac chu thé
kinh doanh, kich thudc, s lwong,
khéi lwong, cong dung, xudt xt,
thoi han st dung, phi, chi phi,
phuong thttc va thoi han giao
hang, phuong thitc van chuyén va
thanh toan déu khong bi bat budc
cung cdp dua trén thtr nghiém
dang ban ctia nhém nghién ctru.
Ngoai ra, khi thit nghiém, nhém
nghién ctru nhan thay nén tang nay
khong kiém duyét nhitng thong tin
nguoi ban phai cung cip, cing
khong yéu cau nguoi ban ching
thuc thong tin theo dung nghia vu
cua nén tang duwoc quy dinh tai
Piéu 22 Luat BVQLNTD.

Bén canh d6, khi tham gia vao
hoat dong kinh doanh qua mang
xa hoéi, nguwoi tiéu dung thuwong
nhan hang, sau d6 ky nhan vao
gidy nhan hang cua bén giao hang,
khong phai cac hoa don, chiing tir
cua bén ban. Diéu nay c6 kha nang
de doa truc tiép dén nguoi tiéu
dung, nhét la d6i v6i hang hoa co
gia tri 1on, boi nguoi mua trong da
s6 truong hop khong thé kiém tra
hang hoda, do vay khi hang hoda
phat sinh vdn dé (hang hoa hong,
khong dung véi chat lugng cong
bé...) sau khi nhan rat khé quy
trach nhiém cho bén ban hay bén
giao hang do khong c6 hda don,
gidy to cu thé, nhiéu giao dich
tham chi bang 10i néi khi hai bén
giao két qua dién thoai.

Vé bdo vé bi mdt thong tin cd
nhdn nguoi tiéu dung

Van dé bao mat thong tin cd
nhan la mot van dé ludn duoc

ngwoi tiéu dung quan tam khi
tham gia vao hoat dong thuwong
mai dién t, nhat 1a d6i vdi hoat
dong kinh doanh qua mang xa hoi
von da chua dwgc quan ly chat ché.
Theo khao sat cia Cuc Thwong mai
dién tk va Kinh t€ s6, viéc nguoi
tiéu dung lo ngai thong tin ca nhan
bi ti€t 16 chiém t6i 33% la ly do 16n
tht ba ma nhém dwoc khao sat cho
rang 1a tro ngai khi mua hang truc
tuyén; khi khao satly do chwa mua
sam truc tuyén, 43% nhém khao
sat cho rang la do s¢ 16 thong tin c4
nhan®. Theo khao sat nhan thtc
cla ngwoi mua hang qua mang xa
héi nam 2024-2025 cta nhom
nghién cttu, c6 khoang 25% nguoi
dung da ting gdp van dé véi ro ri
thong tin ca nhan.

Bao vé thong tin khach hang
tham gia hoat dong kinh doanh
qua mang xa hoi noéi riéng va hoat
dong thuong mai dién te ndi chung
dugc quy dinh cu thé tai s6 Nghi
dinh s6 52/2013/ND-CP vé thuong
mai dién tw (stra d6i, bd sung boi
Nghi dinh s& 85/2021/ND-CP ngay
25/9/2021). Theo d6, khi thu thap
va sit dung thong tin cd nhan cua
khach hang, bén thu thdp phai bao
dam xay dung va cong bd chinh
sach bao vé thong tin nguoi tiéu
dung day du cac ndi dung luat
dinh, bao dam thyc hién nghia vu
thong bao dung thoi diém (nghia
vu thong bao phai duoc hién thi rd
rang cho nguoi tiéu dung trudc
hodc tai thoi diém thu thap thong
tin), phai c¢6 su dong y cta khach
hang (trtt treong hop dac biét theo
luat dinh), trach nhiém s dung
thong tin ca nhan, trach nhiém luu
trit, bao vé dir liéu... Tuy da cé
hang rao phap ly twong d6i dé€ bao
vé quyén loi ctia nguoi tiéu dung,
nhung c¢6 nhiéu vdn dé nhu hinh
thicc thé hién théng bédo, van dé
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diéu chinh ndi dung da théng bao
cho khach hang... van chua duwgc
diéu chinh trong phap luat vé bao
vé nguoi tiéu dung tham gia kinh
doanh qua mang xa hoi.

Cac vu 10 lot thong tin ¢ Viét
Nam hién nay c6 xu hudéng ngay
cang tang, nhat la trong thoi diém
dai dich Covid-19, khi ca nuéc
thuc hién gian cach xa hoéi. Hién
nay khong hiém bat gip cac “cude
goi rdc”, “cudc goi ltra ddo”; nan
nhan cta chinh cac cudc goi nay
cling khong biét bang cach nao ma
thong tin ca nhan caa ho bi 19, lot
ra ngoai. Theo chia sé cua chi
N.Q.D (Ha No6i), sau khi dat mua
hang trén mang xa hoi Facebook,
chi D nhan vé mot goéi hang toan
tai ni long va phai thanh toan
560.000 dong. Trong khi d6, mén
hang thuc s ma chi Duyén ddt la
mot chiéc vay c6 gia tri tuong
duwong. Khi chi Duyén lién hé voi
ctra hang, ctra hang khang dinh vi
do don hang qua tai nén gtti hang
muodn, mén hang “tui ni long” chi
Duyén nhan khong phai ho gui’.
Co6 thé thdy rang hién nay van dé
bao mat théong tin ca nhan caa
khach hang trong hoat dong kinh
doanh qua mang xa hi con nhiéu
ké ho va chwa bao dam, can trd sw
phat trién cua thwong mai dién tw
tai Viét Nam.

Theo 6ng Nguyén Pht Luong,
Pho trwong Phong Gidm sat an
toan thong tin (Trung tam Giam
sat an toan khong gian mang qudc
gia, Cuc An toan thong tin, Bo
Thong tin va Truyén thong),
nguyén nhan ro ri thong tin c6 thé
dén tir phia ngwoi dung hoac do
phia cac nha cung cap dich vu chia
sé, lam 10 thoéng tin ca nhan. bBiéu
nay c6 thé do 16 hong trén cac hé
thong, tng dung cua don vi cung

8 Cuc Thwong mai dién t&r va Kinh t€'s8, tdd, tr. 40-41.
® Lwong Hanh, Nguy co 1§ lot thong tin khi mua hang online trén mang xd hgi, https://laodong.vn/ban-doc/nguy-co-lo-lot-
thong-tin-khi-mua-hang-online-tren-mang-xa-hoi-1209421.1do; ngay 05/02/2025.

0Phong Linh, Phit hodng vi 1§ thong tin cd nhin: 80% nguyén nhin xudt phat tiv Iy do nay..., https://thanhnien.vn/phat-
hoang-vi-lo-thong-tin-ca-nhan-80-nguyen-nhan-xuat-phat-tu-ly-do-nay-185230817164650831.htm, ngay 10/02/2025.
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cap dich vy, trong chinh sach bao
mat thong tin khach hang ctia don
vi cung cap dich vy, cling c6 thé do
nhitng doanh nghiép chu y dua
thong tin khach hang cho bén th
ba'’. Trong khi d6, so sanh véi quy
dinh tai khoan 3 Diéu 21 Dao luat
Bao vé thong tin ca nhan cta Nhat
Ban: “Néu chu thé thu thap thong
tin ca nhan thay d6i muc dich st
dung, ho phai thong bao cho khach
hang vé muc dich st dung da thay
d6i” thi quy dinh cua phap luat
Viét Nam chwa chat ché. Quy dinh
cta Nhat Ban duoc hiéu la trong
moi giao dich, chu thé thu thap
thong tin chi dwoc phép st dung
thong tin c4 nhan ctia khach hang
voi nhitng muc dich da thoa thuan,
néu c6 thay ddi muc dich st dung,
vuot qua nhitng mong mudn trudce
d6 cua khach hang thi diéu d6 da
vi pham quyén ctia khach hang.
Phap ludt vé bao vé nguoi tiéu
dung Viét Nam chwa c6 quy dinh
vé viéc nén tang mang xa hoi tu y
st dung thong tin ctia nguoi dung
vao cac muc dich khac khéng duoc
stt cho phép ctia nguoi dung.

Vé bao vé quyén loi nguoi tiéu
ding trong viéc gidi quyét tranh
chap thuong mai dién tir

Cac mang xa hoi ¢ Viét Nam
hién nay chua c6 co ché dé€ giai
quyét cac tranh chdp thuwong mai
dién tt, tham chi cac mang xa hoi
cung cdp dich vu thuwong mai dién
tk xuyén bién gidi khong cong
nhan minh la san thuong mai dién
tt theo quy dinh cta phap luat
nhdm chdi bo trdch nhiém cua
minh. Phap luat Viét Nam hién nay
chi quy dinh bén hinh thtc giai
quyét tranh chdp thuwong mai:
thuong lugng, toa an, hoa giai va
trong tai''. Tuy phap luat vé giai
quyét tranh chdp thuwong mai dién
tee tai Viét Nam da kha day du,
nhung viéc giai quyét cac tranh

chap nay chua kip thoi, thoa dang;
cac hinh thtee giai quyét luat dinh
can nhiéu thoi gian va thua tuc, té
ro can hinh thic giai quyét phu
hop hon véi tinh hinh thuec té.

Mét sé ggi mé hoan thién

phap luat vé bao vé quyén

loi nguoi tiéu dung khi mua

sam qua mang xa héi

Hoan thién quy dinh vé bdo
dam chdt luong hang héa, dich vy
trén cdc nén tang mang xi hoi

bé hang hoa dén tay nguoi tiéu
dung bao dam chat lwong, cac co
quan nha nudc c6 thdm quyén can
hop tac vdi nén tang mang xa hoi
cung cdp dich vu thuong mai
dién t hoat dong tai Viét Nam
dé€ quan ly chat hoat dong ban
hang, quang cdo cua cac chu thé
kinh doanh qua mang xa hoi.
bong thoi, b6 sung cac quy dinh
méi d€ phu hop véi su phat trién
cta thi treong, cu thé nhu sau:

Mot 1a, quy dinh cac cha thé
kinh doanh qua mang xa hoi, hoat
dong thuong xuyén, lién tuc va
phat sinh doanh thu nhat dinh thi
phai dang ky hodc thong bao t6i B6
Cong thuwong modi cd thé hoat
dong. Xudt phat tir thuc tién, cac
chu thé kinh doanh qua mang xa
hoi c6 thé thu duoc doanh thu rat
16n trong mdt ngay, can thiét phai
cd st quan ly ttt co quan nha nuwdc
dé kiém soat. O mot s6 qudc gia
nhu Trung Qudc, chu thé kinh
doanh qua mang xa hoi véi te cach
la chu thé kinh doanh thwong mai
dién tx phai dang ky “thuc thé thi
truong” (T35 E4K) trir cdc cd nhan
ban san pham ndng nghiép, phu
phdm néng nghiép, san pham tiéu
tha cong my nghé, ca nhan sw
dung ky ndng cua minh dé€ tham
gia cac dich vu lao dong tién ich va
cac giao dich nho 1é té co gia tri
nho véi tong khdi luwong giao dich
hang ndm khong qua 100.000 nhan

1 Piéu 317 Luat Thuong mai ndm 2005.

dan té'?. Tai Han Qudlc, moi cha
thé c6 hoat dong thwong mai dién
ti¢ déu phai dang ky kinh doanh
(trtv treong hop kinh doanh qua
mang mot [an), viéc khong dang ky
kinh doanh c6 thé dan téi phai
chiu thém thué, khong duoc khau
trir thué dau vao... Viét Nam hién
nay da ton tai cac quy dinh, thu tuc
vé dang ky, thong bao cta cac ing
dung, website thuwong mai dién t
ban hang hodc tng dung, website
cung cdp dich vu thuwong mai dién
tk, cadc quy dinh hién hanh ciing
tap trung chu yéu vao viéc quan ly
cac nén tang ma it quan ly cac chu
thé kinh doanh. Vi vay, ti thuc
tién va tham khao tir cac qudc gia
khéc, chung t6i cho rang, bén canh
viéc hop tac quan ly véi cac nén
tang mang xa hoi, phap luat can c6
co ché quan ly cac chu thé kinh
doanh qua mang xa hoi néi riéng
va cac chu thé kinh doanh thwong
mai dién t ndi chung.

Hai la, can bo sung quy dinh vé
viéc cung cap hoa don dién ti, hop
dong dién tk khi tham gia giao
dich qua mang xa hoi. Cac chu thé
kinh doanh qua mang xa hoi phai
cung cap hda don dién ti hodc lya
chon lap hop dong dién tit c6 chiv
ky s cua cac bén tham gia khi thuc
hién giao dich qua mang xa hoi.
Bén canh d6, khi bén giao hang
nhan hang hoéa tir chu thé kinh
doanh, phai c6 xac nhan tinh trang
hang hda tir hai phia d€ bao dam
hang hda téi tay nguoi tiéu dung
dung tinh trang, chat luong, thong
s6 ky thuat... Xuat phat tir hang
loat hanh vi ltra dado, chiém doat tai
san phat sinh ttr cac giao dich trén
mang xa hoi, cac bién phap ké trén
nhdm muc dich bdo dam an ninh
thuvong mai dién te va bao dam
quyén loi nguoi tiéu dung khi mua
hang qua mang xa hoi.

2 Diéu 10 Luat Thuong mai dién tir cia Cong hoa nhan dan Trung Hoa 2018 (R4 AR HFE B FESE- 20185F).
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Hoan thién phdp ludt vé bdo vé
dit liéu cda nhan

Mot la, xay dung lai dinh nghia
“thong tin ca nhan”. Tai Nghi dinh
s0 52/2013/ND-CP ngay 16/5/2013
vé thuwong mai dién tir, dinh nghia
thong tin ca nhan duoc xay dung
theo phuwong phap liét ké, bao gom
cac thong tin gép phan dinh danh
mot cd nhan cu thé nhw tén, tudi,
dia chi nha riéng, sd dién thoai,
thong tin y t€, sO tai khoan, thong
tin vé cac giao dich thanh toan ca
nhan va nhitng thong tin khac ma
ca nhan mong mudn gik bi mat.
Tuy nhién “nhiing thong tin khac
ma ca nhan mong mudn git bi
mat”, theo tac gia, khong giup
dinh danh mot c&d nhan cu thé ma
thudc pham vi quyén riéng tu vé
bi mat ca nhan. Chinh vi vay, can
c6 si phan biét thanh hai khai
niém thong tin cd nhan va bi méat
ca nhan dé€ lam nén tang xay dung
cac quy dinh phu hop vdi ting
khai niém.

Hai la, b6 sung quy dinh vé hinh
thirc thé hién thong bao vé viéc thu
thap, st dung di liéu ca nhan cta
nguoi dung ma cac nén tang gui
dén nguoi dung. Tai Quy dinh
chung vé bao vé dit liéu cua Lién
minh chau Au (GDPR), Dao luat
bao vé thong tin cd nhan Nhat Ban
(APPI) déu c6 cac quy dinh mang
tinh dinh hwéng cho bén thu thap
d@ liéu - dé cap trong bai viét nay
la cac chu thé€ kinh doanh qua
mang xa hoi. Cac bén thu thap dit
liéu c6 thé lya chon théng bao qua
van ban, 10i néi hoac cac phuong
thtc dién t&¢ nhw mail, fax... Cac
quy dinh vé hinh thc thé hién
thong bao, ngoai viéc gitp chu thé
thu thap thong tin thong bao tdi
khach hang dung quy dinh phap
luat, con giap khach hang nhan
thiac day dua vé cdc hinh thac
thong bao, tao thuan loi cho viéc

cac bén thoa thuan Iwa chon hinh
thitc phu hop, giup nguoi tiéu
dung ty bao vé dit liéu ca nhan
cua minh. Theo nghién ctu cua
nhém sinh vién, hién phap luat
Viét Nam chwa c6 quy dinh vé
hinh thire thé hién thong bao muc
dich stt dung thong tin ca nhan
cho nguoi dung. Do vay, dé xay
dung mot hanh lang phap ly toan
dién, viéc bd sung quy dinh nay la
can thiét.

Ba la, b6 sung cac quy dinh vé
stta d6i noi dung da thong bao vé
viéc thu thap, st dung dit liéu ca
nhan ctia nguwoi dung ma cac nén
tang gui dén nguwoi dung. Tham
khao tir phap luat Nhat Ban: “Néu
chu thé thu thap thong tin cd nhan
thay d6i muc dich st dung, ho
phai théng bao cho khach hang vé
muc dich st dung da thay d6i”".
Quy dinh nay c6 nghia la trong
moi giao dich trong doi song
thuwong ngay, chu thé thu thap
thong tin chi duoc phép st dung
thong tin ca nhan ctia khach hang
voi nhitng muc dich da thoa thuéan,
néu cé thay d6i muc dich st dung,
vuot qua nhitng mong mudn trude
d6 cua khach hang thi diéu d6 da
vi pham quyén ctia khach hang. Vi
vay, véi muc dich bao dam ton
trong quyén riéng tu, bao vé quyén
riéng tw cta khach hang nhung
van tao diéu kién linh hoat cho
hoat dong ctia doanh nghiép, phap
luat Viét Nam can thiét bd sung
quy dinh nay.

Xay dung co ché'giai quyét tranh
chdp thuong mai dién ti phdt sinh
trén nén tang mang xdi hgi

Hién nay, Viét Nam chua ban
hanh van ban phap luat lam co so
phéap ly cho hinh thttc riéng biét
giai quyét tranh chdp thuwong mai
dién tk, cac hinh thtc giai quyét
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tranh chdp truyén théng lai chua
dap ung duoc yéu cau thuc t€ boi
cac dac tinh méi cua kinh doanh
qua mang xa hoi ndi riéng va
thwong mai dién t® ndi chung.
Trung Qudc la mot trong nhitng
qudc gia tién phong ap dung hinh
thirc toa an truec tuyén vao thuong
mai dién tk, Singapore cling da ap
dung hinh thttc héi nghi ttr xa
trong linh vuc nay. Twong tw &
chau Au va Hoa Ky, phwong thtec
ODR - Online Dispute Resolution
(giai quyét tranh chép truc tuyén)
tke lau da duwogc ap dung rong rai
trén cac nén tang thuwong mai dién
t'. Co the thdy, d& co thé giai
quyét cac tranh chdp thuong mai
dién t phat sinh trén nén tang
mang xa hoi nhanh chong, hiéu
qua thi can phai c6 cac bién phap
giai quyét tranh chdp truc tuyén.
Thuc té phap luat Viét nam da
ton tai nhitng quy dinh so khai vé
ODR ndm rai rdc trong cac van ban
phap luat nhu: Luat Giao dich dién
t¢ nam 2023, Luat Thwong mai
ndm 2005, Luat Vién thong ndm
2023, B0 luat TG tung dan sw ndm
2015... Tuy nhién, cac quy dinh
trén van chi mang tinh nguyén tac
nén chua thé 4p dung vao thuc
tién. Vi vay phap luat Viét Nam
can b8 sung nhitng ndi dung sau:
Mgt la, can c6 quy dinh cu thé
vé trinh ty va thu tuc giai quyét
tranh chap tryc tuyén (ODR). Hién
nay, Bo luat T tung Dan sw nam
2015 da c6 nhitng quy dinh vé
trinh tw, thu tuc giai quyét tranh
chap trong kinh doanh, thuong
mai. Tuy nhién, d€ phtt hgp véi se
phat trién cua thuwong mai dién tuw,
can xem xét viéc stra doi, bG sung
cdc quy dinh lién quan dén
phuong thitc giai quyét tranh chap
triee tuyén trong Bo luat nay. Bén
canh d6, Luat Trong tai thwong

13 Khoan 3 Diéu 21 Dao luat Bao vé thong tin c4 nhan Nhat Ban (B A B O REICE T % 5%).
4 Tran Hanh Linh, Kinh nghiém quéc t¢"vé dp dung phwong thirc gidi quyét tranh chip truc tuyén trong linh viec thwong mai dién
tir va bai hoc cho Vigt Nam, Tap chi Cong thuong, s6 11, thang 5/2023.
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mai nam 2010 cling can duoc diéu
chinh hoac b6 sung cac quy dinh
vé quy trinh giai quyét tranh chap
thwong mai dién tk béng ODR,
trén co so ké thira nhitng quy dinh
trudc day. Viéc nay nham bao dam
tinh phap 1y va tinh thuc tién cta
phuong thirc ODR trong giai quyét
tranh chdp thuwong mai dién tu.
Ngoai ra, do trong tai ODR ngay
cang duoc sit dung pho bién va
mang lai hiéu qua cao, cac trung
tam trong tai tai Viét Nam cling
can xem xét ban hanh hodc stra d6i,
bd sung cc quy tac t6 tung trong
tai. Pong thoi, can c6 huéng dan
cu thé dé tao diéu kién thuan loi
cho cac bén tranh chap thuc hién
giai quyét tranh chdp truc tuyén
mot cach minh bach, cong bang va
hiéu qua.

Hai la, can ban hanh mdi hoac
stra d6i, bd sung cac quy dinh phap
luat lién quan dén dia diém giai

quyét tranh chdp thuwong mai dién
tee. Do phuong thirc giai quyét
tranh chdp truc tuyén co tinh dac
thti, can c6 quy dinh cu thé vé dia
diém dién ra qua trinh giai quyét
tranh chap cing nhu dia diém ban
hanh phan quyét trong tai. Theo
Luat Trong tai Thwong mai nam
2010, dia diém giai quyét tranh
chdp bang trong tai hién nay duoc
xac dinh 13 “dia diém vé mat dia
ly” ch& khong phai “dia diém vé
mat phap ly”. Diéu nay c6 thé tao
ra rui ro phap ly d6i voi hiéu luc
ctia phan quyét trong tai. Vi vay,
can stra d6i quy dinh theo hudng
xac dinh dia diém giai quyét tranh
ché&p thwong mai dién tir bang hinh
thitc ODR khong chi la dia diém
theo nghia dia ly ma con la dia
diém co gid tri phap ly. Diéu nay sé
gitup bao dam tinh hop phép cta
phan quyét trong tai, dong thoi
van phu hop véi quy dinh hién

Tai liéu tham khao

hanh ctia Luat Trong tai thuwong
mai ndm 2010 vé viéc cho phép cac
bén ty thoa thuan vé dia diém giai
quyét tranh chap®™.

Két luan

Bén canh nhitng thanh tuu
dang ghi nhan, kinh doanh qua
mang xa hoi con gdp nhiéu kho
khan, thach thirc dén tir nhan thic,
hanh lang phép ly, co ché, chinh
sach va tir cac chu thé tham gia.
Trén co so thuc tién va tham khao
phap luat ctia cac qudc gia khac,
Viét Nam c6 thé goi mo ra mot s
van dé co ban vé bao vé nguoi tiéu
dung mua hang qua nén tang
mang xa hoi nhu bao dam chat
Ieong hang hoa, dich vy; bao vé di
liéu cd nhan nguwoi tiéu dung va
giai quyét tranh chadp thuwong mai
dién tr phat sinh trén nén tang
mang xa hoi.
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NANG CAO HIEU QUA THUC HIEN
PHAP LUAT VE PHONG, CHONG BUON LAU
TRONG XUAT NHAP KHAU HANG HOA
TAlI CANG HANG KHONG Quoc TE

THS NGUYEN LE VAN"

Tém tdt: Budn lgu hang héa nhdp khdu 1o mot trong nhitng vén dé nghiém trong ma nhiéu quoc gia, trong dé 6 Viet
Nam dang phai d6i mat. Khong chi gdy thiét hai cho ngdn sich nha niwedc, budén ldu con de doa dén sirc khoe va sy an toan
cua nguoi tiéu ding, boi cdc mat hang budn 1du thwong khong dwoc kiéin sodt vé chit lwong, xudt xi¢ va an toan vé sinh
thwc phdm. Do dé, viéc thiec hign cdc quy dinh phdp ludt vé phong chong budén Idu trong xudt nhip khiu hang héa mot
cdch o higu qua tré nén cdp thiét hon bao gio hét. Bai viét phin tich nhitng quy dinh phdp ludt hién hanh vé phong chong
budn ldu trong xudt nhdp khdu hang hoa tai cang hang khong quoc té, qua dé dé xudt hwong hoan thién cdc quy dinh nay.

Tir khéa: Budn ldu, phong chong budn ldu, cang hang khong quoc té:

Abstract: Imported goods smuggling is one of the serious problems that many countries, including Vietnam are facing.
Not only causing damage to the state budget, smuggling also threatens the health and safety of consumers, because
smuggling items are often not controlled in quality, origin and food safety and hygiene. Therefore, the implementation of
the law on smuggling prevention in import and export effectively becomes more urgent than ever. The article analyzes the
current law provisions on smuggling prevention in import and export at international airport, thereby proposing the

direction of completing these provisions.

Keywords: Smuggling, smuggling prevention, international airport.

Patvan dé

Buon 1au dwoc xac dinh la mot
trong nhitng t6i pham nguy hiém,
khong chi lam thiét hai dén nén
kinh t& dat nudc, gay that thu thué
cho Nha nudc ma con de doa pha
vd chinh sach kinh t& 4t nwdc, xa
hoi, anh huong khong nho dén loi
ich ctia nguoi tiéu dung. O nuwdc ta
trong nhitng nam gan day, hoat
dong buon lau, ddc biét budn lau
trong xuat, nhap khau hang hoa tai
cac cang hang khong qudc té€ trén
dia ban ca nudc dién bién rat phirc
tap voi quy mo ngay cang rong
16n, cac vu budn lau bi phat hién
ngay cang nhiéu, gia tri hang pham
phap c6 nhiéu vu 1én téi hang ty
dong. Nguoi pham tdéi st dung
nhiéu thu doan xao quyét hon va
chiing lu6n sén sang manh dong,
chdng nguoi thi hanh cong vu khi
bi bat qua tang. Vi vay, viéc nghién
ctru lam rd cac quy dinh ctia phap
luat vé phong chdng budn lau
trong xudt nhap khau hang hda tai
cang hang khong qudc t&€ nham

phat hién, dé xudt, kién nghi giai
quyét cac van dé vudng mac trong
thuece tién 4p dung 1a rat can thiét.

Quy dinh phap luat

Vé pham vi hoat dong hdi quan
tai cita khdu cang hang khong quoc té

Budn lau la moét hién twong
kinh té - xa hoi, xuadt hién khi c6
hang rao thué€ quan va hang rao
phi thué€ quan quan ly hoat dong
thuong mai & mdi qudc gia. Buén
lau la hoat dong kinh té bat hop
phap voi muc dich gitp cac chu
thé thuc hién dat duoc loi nhuan
trén co so khong tuan thu cac quy
dinh cta nha nudc vé thué€ quan.

Theo B0 luat Hinh sy nam 2015,
budn 1au cb thé dwoc hiéu la budn
bin qua bién gidi hodc tir khu phi thué
quan vao ngi dia hodc nguoc lai trdi
phdp ludt hang hoa, tién Viét Nam,
ngoai té, kim khi quy, dd quy. Cong
wdc quoc t€ vé giup do hanh chinh
gitta cdc nuwdc nhdm ngan ngira,
diéu tra, tran 4p cac hanh vi vi
pham hai quan nam 1977 (goi tat 1a

@ Pho Trudng Cong an ctra khdu Cang hang khéng qudc t& Noi Bai.

Cong wdc Nairobi) dwa ra khai
niém nhu sau vé budn lau: “Budn
lgu la gian lgn thwong mai nhim che
Qidu sw kiém tra, kiém sodt cua hai
quan bang moi thii dogn, moi phwong
tién trong viéc dwa hang héa lén lit
qua bién gii”.

Nghi dinh s6 01/2015/NDB-CP
tai Diéu 5 quy dinh pham vi cu thé
dia ban hoat dong hai quan tai ctra
khdu cang hang khoéng cé van
chuyén qudc té la ranh gidi cu thé
cta cang hang khong duoc quy
dinh trong quyét dinh phé duyét
quy hoach ctia Thu twéng Chinh
pht hoac Bo treong Bo Giao thong
van tai, bao gom: khu vue nha ga
hanh khach, hang hoéa xuat khau,
nhap khau; khu vuc ctra hang kinh
doanh hang mién thué; khu vuc
x&€p d&, chuyén tai, khu vuc kho
bai chita hang hoéa xudt khau, nhap
khau dwgc van chuyén qua duong
hang khong; kho luu gitt hang hoéa,
hanh ly ky gtti, kho luu git hang
héa, hanh ly thédt lac cua hanh
khéach xudt canh, nhdp canh; khu
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vuc san dé tau bay; khu vuc chita
va cap nhién liéu; khu vuc thiét bi
phuc vu mat dat; khu vuc swa
chita, bao dudng may bay; duong
cong vu.

Theo Diéu 8 Nghi dinh sd
01/2015/ND-CP (stra doi tai Nghi
dinh s 12/2018/ND-CP), pham vi
cu thé dia ban hoat dong hai quan
tai cac khu vuc ngoai cra khau la
dia di€ém co quan hai quan lam tha
tuc hai quan hoac giam sat hai
quan hodc kiém sodt hai quan hodc
kiém tra thuc té€ hang hda theo quy
dinh cua phép luat vé hai quan,
bao gom: tru s6 co quan hai quan;
cac khu cong nghiép, khu kinh t&
cra khau c6 doanh nghiép san
xuat, kinh doanh hang hoéa chiu sy
giam sat, kiém soat hai quan; khu
thwong mai tw do, khu ché xudt;
tru s¢, kho hang ctia doanh nghiép
ché xudt; khu phi thué quan; khu
viee vu dai hai quan khac; khu vuce
hai quan riéng; khu vuc cang xudt
khdu, nhap khau hang hoéa dugc
thanh lap trong ndi dia, dia diém
thu gom hang 1é (CFS); kho ngoai
quan, kho bao thué, kho bai chtra
hang héa xuat khdu, nhap khau,
qud canh ctia cac td chtec van tai
kinh doanh va giao nhan hang hoa
xudt khau, nhap khau, qua canh;
cac khu vuc trén bién, trén sdng,
trén bo khi ¢ phuong tién van tai
neo, dau, di chuyén dé van chuyén
hang hda xudt khau, nhap khau,
phuong tién van tai xudt canh,
nhdp canh, qua canh; hang hda,
phuong tién van tai chuyén tai,
chuyén ctta khau, qua canh dang
trong qud trinh lam tha tuc hai
quan va chiu su kiém tra, giam sat,
kiém soat cua co quan hai quan;
tru sé nguwoi khai hai quan khi
ki€m tra sau thong quan, bao gom
noi lam viéc, noi san xudt, noi cung
tng cac dich vy, kho bai, nha
xuong, noi leu gitt, bao quan, thué,
gi hang hoda xudt khau, nhap
khau ctia nguoi khai hai quan.

Kho chita hang mién thué, ctra
hang kinh doanh hang mién thu&

Ty

trong noi dia d€ ban hang mién
thué& cho hanh khach xuét canh,
nhap canh. Khu vuc dang t6 chuic
hoi cho, trién lam, trung bay, gidi
thiéu san pham hang hoda tam
nhép, tai xuat. Khu vuc, dia diém
kiém tra thyc t€ hang hoéa xudt
kh&u, nhap khau tai co sé san
xudt, co sO gia cong lai, cong
trinh. Dia diém kiém tra tap trung
theo quyét dinh cua Tong cuc
truong Tong cuc Hai quan. Khu
vue, dia diém kiém tra chung gitra
Hai quan Viét Nam véi Hai quan
nuéce lang giéng tai khu vuc ctra
khdu duong bd trong lanh tho Viét
Nam theo cac diéu udc qudc té€ ma
Viét Nam la thanh vién. Khu vuc
dang lvu gitt hang hoa xudt khau,
nhap khau chiu sy giam sat hai
quan. Noi c6 phuong tién van tai
dang van chuyén hang hoa chiu sy
giam sat, kiém soat hai quan trén
cac tuyén duong.

»

&

Kiém tra hang héa nhdp khiu tai Chi cuc Hdi quan sin bay quoc t¢'N¢i Bai.

Anh: TTXVN

Quy dinh vé phong, chong budn liu

Hé thong cac quy pham phap
luat trong nudc vé phong, chéng
budn lau, gian lan thwong mai
trong linh vic hai quan duoc chira
dung trong nhiéu van ban quy
pham phap ludt khac nhau. Cu thé:

- Luat Hai quan nam 2014: diéu
chinh toan bé moi néi dung, hoat
dong lién quan dén linh vuc quan
ly nha nudc vé hai quan, trong do6
c6 quy dinh cu thé vé chiic néng,
nhiém vy, thdm quyén cua lyc
lwuong ddu tranh phong, chong
budn lau va gian lan thwong mai;
dia ban hoat déng; hop tac qudc t&
vé kiém soat hai quan.

- Nghi dinh s& 08/2015/ND-CP
ngay 21/01/2015 ctia Chinh phu quy
dinh chi tiét va bién phép thi hanh
Luat Hai quan vé thu tuc hai quan,
kiém tra, giam sat, ki€ém sodt hai
quan; Nghi dinh s6 59/2018/ND-CP
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ngay 20/4/2018 stta d6i, bd sung
mot sd diéu cta Nghi dinh s6
08/2015/ND-CP ngay 21/01/2015.

- Phap luat lién quan dén xu ly
vi pham hanh chinh, gom: Luat Xt
ly vi pham hanh chinh nam 2012;
Luat Thué xuat khau, thué nhap
khau ndm 2016; Luat Quan ly thué
nam 2006, stta doi, b6 sung nam
2012; Luat Thwong mai nam 2005;
cac nghi dinh huéng dan thuc hién
cac luat néu trén va cac van ban lién
quan khac.

- Phép luat lién quan dén hoat
dong diéu tra, xir ly hinh sy, gom:
B0 luat Hinh sy nam 2015, stra d0i,
bd sung nam 2017; B luat TS tung
hinh st nam 2015; Luat T6 chitc
diéu tra hinh sy nadm 2015; Luat
Phong, chéng ma tay ndm 2000; cac
nghi dinh huéng dan thuc hién cac
luat néu trén va cac van ban lién
quan khac.

- Phép luat lién quan dén cong
tac phoi hop gitra hai quan véi cac
bd, ban, nganh, chinh quyén dia
phuwong va cac luc lwong khac,
gom: Nghi dinh s6 01/2015/ND-CP
ngay 02/01/2015 cta Chinh phu
quy dinh chi ti€t pham vi dia ban
hoat dong hai quan, trach nhiém
phéi hop trong phong, chong buén
1au, van chuyén trai phép hang hoa
qua bién giéi; Nghi dinh s6
12/2018/NB-CP ngay 23/01/2018
cua Chinh phu stra d6i, bd sung
mot sd diéu cua Nghi dinh s6
01/2015/ND-CP; céc thong tw vé
viéc trao d6i cung cap thong tin
gitta Tong cuc Hai quan, B Tai
chinh véi mot s6 b nhu: Cong an,
Qudc phong, Cong thuong, Giao
thong van tai...

- Phap luat lién quan dén trang
thiét bi, kinh phi hoat dong, gom:
Quyét dinh s& 20/2016/QD-TTg
ngay 11/5/2016 ctia Thu tudng
Chinh phu quy dinh hd tro kinh
phi cho hoat dong chong budn lau,
gian lan thwong mai, hang gia va
thanh toan chi phi quan ly, x& ly

tai san bi tich thu theo quy dinh
phép ludt trong linh vic chéng
budén lau, gian lan thwong mai,
hang gia.

Ngoai ra, cac co quan chttc nang
nhu Bo Tai chinh, B Céng Thuong,
B6 Cong an, B6 Qudc phong, Tong
cuc Hai quan... da ra ban hanh
nhiéu van ban hudng dan, cu thé
hoa cac quy dinh ndi trén.

Quy dinh vé cdc bién phdp
nghiép vu kiém sodt hdi quan

Bién phap nghiép vu cua luc
luong kiém soat hai quan la cach
thire, ky thuat, chién thuat ma luc
lwgng kiém soat hai quan, cong
chtre kiém soat hai quan dwoc sw
dung dé€ phong, chdng buon lau,
van chuyén trai phép hang hoa qua
bién gidi theo quy dinh tai Diéu 101
Nghi dinh s6 08/2015/ND-CP, duoc
huéng dan tai Thong tu sd
728/2018/TT-BTC ngay 15/6/2018
cta Bo Tai chinh, bao gom:

- Van dong quan ching.

- Tuan tra hai quan.

- Thu thap, nghién ctu thong
tin vé dia ban, tuyén van chuyén
hang hda, vu viéc, hién tuong,
phuong tién van tai xudt canh,
nhap canh, qua canh va nguoi co
lién quan (diéu tra nghién ctu ndm
tinh hinh).

- Thu théap, nghién ctru thong
tin vé cd nhan c6 dau hiéu hoat
dong lién quan dén buoén lau, van
chuyén trai phép hang hoda qua
bién gidi (swu tra).

- Thu thap, xt ly thong tin trong
nudc va ngoai nudc lién quan dén
hoat dong hai quan. C can bg,
cong chttc hai quan ra nwdc ngoai
dé xac minh, thu thap thong tin, tai
liéu theo quy dinh cua phap luat
Viét Nam va diéu wdc qudc t€ ma
Viét Nam la thanh vién (thu thap,
xtt ly thong tin).

- Tuyén chon, xay dung, st
dung nhing nguoi khong thuoc
bién ché cta co quan hai quan dé
thuc hién cdc nhiém vu phong,

SO 4 (132)@ THANG 4-2025

chong budn 1au, van chuyén trai
phép hang héa qua bién gidi (co s&
bi mat).

- BO tri cong chitc hai quan kiém
tra, giam sat, theo doi dién bién
hoat dong cta dodi twong budn lau,
van chuyén trai phép hang héa qua
bién gidi (trinh sat ngoai tuyén).

- St dung cac phuong tién, ky
thuat nghiép vu chuyén dung theo
quy dinh cta phép luat dé thuc
hién nhiém vu kiém tra, giam sat,
theo doi dién bién, hoat dong cua
ddi tuwong budn 1au, van chuyén
trai phép hang hoa qua bién gidi
(trinh sat ky thuat).

- Stt dung két hop céc bién phap
nghiép vu kiém soat hai quan,
phuong tién, trang thiét bi ky thuat
trong hoat dong phong, chong
buén lau, van chuyén trdi phép
hang hoa qua bién gidi (ddu tranh
chuyén an).

Nhuv vay, phuwong phap dau
tranh phong, chdng budn lau cta
hai quan c6 ddc diém la su két hop
gitta cac hoat dong tuyén truyén,
van dong nhan dan, doanh nghiép
nang cao y thitec chap hanh phap
luat, tham gia phat hién t6 giac toi
pham; tién hanh thu thap thong tin
vé tinh hinh lién quan dén hoat
dong xudt, nhap khau va hoat
dong cua cac d6i twong buodn lau,
van chuyén trai phép hang héa qua
bién gidi. Trén co sd do, tién hanh
ap dung cac bién phap nghiép vu
dé€ thuc hién viéc quan ly, kiém
so4t, diéu tra nhdm phat hién, bét
gitt va xtr ly cac vu vi pham theo
quy dinh ctia phap luat.

Kién nghi hoan thién phap

luat vé phong chéng buén

ldu trong xuit nhap khau

hang héa

(1) Khuyén nghi siea d6i, b6’ sung
Ludt T4 chikc co quan diéu tra hinh sy
nam 2015 theo hudng: bS sung
tham quyén cho co quan hai quan
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trong hoat ddng diéu tra, khoi t6
do6i v6i cac tdi danh quy dinh tai
cac biéu 191 (t6i tang trir, van
chuyén hang cam), Diéu 192 (toi
san xuat, budn ban hang gia).

Theo Diéu 33 Luat TO chitc co
quan diéu tra hinh sy nam 2015, hai
quan c6 tham quyén diéu tra, khoi
t6 doi voi toi danh quy dinh tai cac
Diéu 188 (t6i buodn lau), Diéu 189
(t0i van chuyén trai phép hang hoa,
tién té), biéu 190 (t6i san xuat,
budn ban hang cdm) cua B luat
Hinh sy nam 2015.

Nhuw vay, Diéu 33 Luat To chtic
co quan diéu tra hinh sy nam 2015
dwa trén tiéu chi hang héa da thu
hep tham quyén diéu tra, khoi to
cta hai quan ddi v6i hang hoa la
hang cdm, hang gia. Xét vé ban
chat thi toi budn ban hang gia duoc
tach tir toi budn 1au; toi van chuyén
hang cadm duwoc tdch tir toi van
chuyén trai phép hang hda, tién té
qua bién gidi. Néu da trao tham
quyén diéu tra, khoi t6 cho hai
quan ddi véi tdi danh quy dinh tai
biéu 188, Diéu 189 thi cling nén
trao thim quyén nay cho Hai quan
doi voi toi danh tai Diéu 191, Diéu
192 ctia Bo luat Hinh sy nam 2015.
D4c biét trong nhitng nam gan day,
s0 lwgng cac vu viéc lién quan dén
viéc budn ban hang gia, van
chuyén hang cdm gia ting nhu
quan ao, giay dép, thudc la diéu,
phdo nd, hang phé liéu, dién ti
dién lanh, hang tiéu dung da qua
st dung... Thuc té, cac ddi tuong
bu6n lau thwong chi thong qua
nguoi van chuyén dé€ dua hang
cam vao Viét Nam, khi bi phat hién
thi bo trén, chi con lai nguwoi van
chuyén. Do d¢6, viéc han ché tham
quyén diéu tra theo loai hang hoa
la khéng phtu hop véi ly luan va
thuec tién.

(2) Xdy dwng va dp dung c6 hi¢u
qud chinh sdch thiic ddy phdt trién
kinh té'- xd hoi civa khiu, bién gioi.
Khu kinh t€ cra khdu c6 stic thu

@

hut dau tu khd manh mé, khong
chi ddi véi cac nha dau tu trong
nuwdc ma ca voi cac nha dau tw
nudc ngoai. Cac khu kinh té€
cing khang dinh ro vai tro quan
trong ddi voi phat trién kinh té -
xa hoi, bao dam an ninh qudéc
phong tai cdc cang hang khong
qudc té, cu thé:

- Gop phan thuc day mo rong thi
treong xudt nhap khau hang hoa.
Do vay, viéc quan tam trién khai
hiéu qua cac chinh sach uu dai sé
thu hut su quan tam dau tu caa
doanh nghiép hai bén, nang cao stc
canh tranh cua hang hoa, dich vu
trao doi, tao ra sy phat trién ¢ cac
vung dé€ hinh thanh khu vuc thi
treong rong 16n c6 kha nang thu
hat va tham nhap voi cac khu vuc
thi treong khac.

Sw phat trién caa thi treong do
cac khu kinh t€ ctra khiu ciing dem
lai nhiéu co hoi viéc lam cho nguoi
lao dong khong chi 6 khu vuc ctra
khau ma con ¢ cac vung lan can.
Trao doi thwong mai thong qua cac
khu kinh té€ ctta khdu theo d6 gia
tang, gop phéan phat trién san xuat
trong nudc.

- Thuc day phat trién cong
nghiép, dich vy, du lich va hoan
thién két cdu ha tang khu vuc cira
khdu, bién gidi; tao modi treong
thudn loi thu hat dau tu; phat
trién khoa hoc cong nghé; hop tac
lién doanh, chuyén giao cong
nghé vdi cac doanh nghiép trong
va ngoai nudc.

Thuc t€ cho thdy, cac khu kinh
té€ cra khau ciing gép phan day
nhanh qua trinh cong nghiép hoa,
hién dai héa nong nghiép, nong
thon cua cédc tinh, thanh phd, tao
thém nhiéu nganh cong nghiép,
dich vy, thu huat lao dong nong
nghiép. Thong qua hoat dong cta
cac khu kinh té€ ctta khau, san
phdm noéng nghiép Viét Nam da
chiém linh thi phéan ctia da dang thi
truong; nguoi ndéng dan c6 co hoi

ndm bit, mua sém, st dung thiét
bi, vat tu, giong cay trong, vat nudi
c6 chat lwong cao dé€ phat trién
nong nghiép...

- Gop phan tdang truong kinh té,
x6a doi giam ngheo; thuc day hop
tac kinh t€ - thwong mai, xay dung
moi quan hé hitu nghi bén viing
voi nude ban: sy hinh thanh va
phat trién cua cac khu kinh t€ ctra
khdu thuc ddy phat trién nganh
nghé san xudt, chuyén dich co cidu
kinh t€, tao viéc lam va thu nhéap
cho nguoi dan, gop phan xoda doi
giam ngheo, doi sdng nhan dan
theo d¢ titng budc duwoc nang lén.

- Su phat trién khu kinh t€& ctta
khau con tao diéu kién hinh thanh
cac khu dan cu tap trung cac vung
mién, dan tdc thiéu sd..., gop phan
day manh giao luu kinh t€ van hoa,
qudc phong an ninh khu vuec, that
chdt tinh httu nghi gitta cac qudc
gia, thuc day phat trién kinh t€ - xa
hoi, hoi nhap kinh t€ khu viece va
thé gioi.

(3) Bd Tai chinh can c6 chinh
sach tang quy mo cho luc luong
chuyén trach kiém soat hai quan.
Nghién cttu cac vu viéc buon lau,
gian lan thwong mai do lyc lwong
kiém soat hai quan phat hién trong
thoi gian qua cho thdy: tinh hinh
buon lau, gian lan thuwong mai va
tinh hinh hoat dong ctia nhiéu loai
toi pham khac xay ra trong dia ban
hoat dong ctia hai quan dién bién
hét stc phic tap va cod chiéu
hudéng gia tang, hoat dong & nhiéu
dia ban, trong khi bién ché danh
cho cong tac kiém soat chong budn
lau con kha mong, nén khong
quan ly, nam vitng duwoc hét dia
ban, anh huong dén hiéu qua cong
tac dau tranh.

Ngoai ra, can dau tw thém moi
cac trang thiét bi, phuwong tién
chuyén dung cho cdng tac chdng
buén lau. Hién nay hau hét cac
trang thiét bi, phwong tién chuyén
dung cho céng tac chéng budn lau
tai cac chi cuc hai quan nhu may
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soi hanh ly, vii khi, cong cu hd tro,
phuong tién, thiét bi thong tin lién
lac... phéan 16n da xuéng cap, han
ché tinh nang st dung hodc da
hong. Mtrc d6 dau tu maéi dap tng
cho nhu céu téi thiéu, chua twong
xung voi yéu cau nhiém vu va yéu
cau kiém soat thuc té. Dic biét
trong diéu kién hién tai khi
phuong tién, trang bi cua d6i
twong budn lau ngay cang hién dai
hon so véi trang thiét bi, phuwong
tién ctia lwc Iwong hai quan.

Bén canh d¢, lam t6t cong tac
thi dua, khen thuong, néu guong
nguoi tot, viéc tot, quan tam giai
quyét thoa dang cac ché do, chinh
sach cho can b cong chtrc truc tiép
lam cong tac ddu tranh chéng budn
lau, gian lan thwong mai. C6 chinh
sach khuyén khich cdc ca nhan can
bd cong chire kiém soat hai quan tw
nghién cttu hoc tap nang cao trinh
d6 chuyén mon nhu hé tro kinh phi
khi tham gia hoc hoan thién cw
nhan, hoc cao hoc.

(4) Téng cuc Hai quan, voi chiic
nang nhiém vu ctia minh, xay
dung luc lvgng kiém soéat chuyén
trach, c6 bd may phu hop, nang
dong, hiéu qua ma trude hét can
phai c6 nhitng con nguoi, cu thé la
nhitng can bd cong chirc kiém soat
hai quan khoéng nhitng can tinh
thong vé phap luat hai quan, phap
luat hinh sy, t6 tung hinh s, cac
diéu wdc qudc t€ ¢d lién quan, gioi
vé nghiép vu kiém soat hai quan
ma con phai c6 phdm chét chinh tri
trong sang, liém khiét, vitng vang
va ky luat. Viéc st dung can bo
phai két hop chat ché, linh hoat
trong viéc bd tri sdp x&p s6 can bd
cong chiec da dugc dao tao veé
chuyén moén nghiép vu diéu tra va
c6 kinh nghiém trén linh vuc kiém
soat hai quan véi viéc luan chuyén,
diéu dong, chuyén d6i vi tri cong
tac theo quy dinh cua phap luat.
Dam bao boi dudng dao tao can b
cong chirc ki€m sodat hai quan co

100% s6 lwgng dao tao chuyén sau,
phéat huy cac kién thiee da duoc
dao tao dong thoi tranh lang phi
nguo6n nhan lyc ma khong duoc st
dung dung muc dich.

Khong ngling ting budc hoan
thién co ché quan ly hoat dong
xudt nhdp khau, tang cuong cong
tac quan ly d6i véi cac doanh
nghiép vira va nho trong hoat dong
kinh doanh xudt nhap khdu dé chu
dong phong ngtta, ngan chan va
loai bo nhitng kha nang, diéu kién
hoat dong pham t6i budn lau.

Ung dung, khai thac triét 4@,
kip thoi sy phat trién cdong nghé
thong tin cua thé gidi, cac trang
thiét bi hién dai vao hoat dong
nghiép vu kiém tra, giam sat, kiém
soat hai quan. Cai thién va tang
cuong cong tac bao mat trong hé
thong thong tin hai quan va thu tuc
khai béo hai quan dién tw. Tién t6i
xay dung co so dit liéu chia sé
dung chung trong cac lwc luong
thuyce thi phap luat bao gom hai
quan, thué€ vy, canh sat kinh té, an
ninh kinh t& by d6i bién phong,
cang bién, hang khong... tao diéu
kién phdi hgp chia sé thoéng tin,
nang cao hiéu qua dau tranh chéng
budn lau. Trong cong tac nghiép vu
hai quan can ap dung cac bién phap
va thiét bi tién tién trong kiém tra,
giam sat.

Van dung cac hiép dinh hop tac
qudc t€ vé hai quan, thuong xuyén
trao doi thong tin véi co quan hai
quan cac nudc, dac biét cac nudc
lang giéng nham phét trién hiru
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nghi, hd tro hop tdc trén nhiéu
phuong dién nhu hd tro hanh
chinh, xtc tién mau dich, thuc day
mau dich, thuan loi héa thong
quan hang hoéa, chong budn lau va
gian lan thuwong mai trong linh virc
hai quan.

Ngay nay, ddu tranh chong
buon lau ctia hai quan da thuc suw
mang tinh qudc té toan cau, ngay
cang c6 vi tri va vai tro quan trong
trong mdi qudc gia. Tt ca cac
nudc trén thé gidi déu giao nhiém
vu choéng budn lau cho luc lugng
hai quan, dong thoi, dam bao cac
diéu kién can thiét cho luc lugng
hai quan thwc hién nhiém vu nay.
Cong tac dau tranh chdng budn
lau cua hai quan khong chi la
nhitng cdng viéc ndi bd ma con
duwoc xem la hanh dong thwec hién
cadc cam két ctia mdi qudc gia
trong tién trinh héi nhap qudc té,
tham gia bao vé nhittng loi ich
chung cua cong dong.

Tang cwong cac hoat dong hop
tac quoc t€, phoi hop véi cac nude,
khu vyc trong cong tac phong,
chong buon 14u va gian 1an thuong
mai trong linh vuc hai quan la mot
xu thé tat yéu trong qua trinh hoi
nhép cta Viét Nam. Viéc tuan thu
nghiém tuc cac cong wdc, hiép
dinh, cam két qudc t&€ ma Viét Nam
tham gia hodc la thanh vién cling
gop phan nang cao hiéu qua cua
cong tac phoi két hop qudc té trong
cong tac dau tranh phong, chong
buén lau, gian lan thwong mai
trong linh viec hai quan.

N.L.V
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KE HOACH SU DUNG DAT CAP TINH

GIAI PHAP HOAN THIEN VA NANG CAO
HIEU QUA THUC HIEN PHAP LUAT

NGUYEN KIM HUNG"

Tém tit: Lugt Dat dai nam 2024 ra doi dd c6 nhitng siea doi quan trong trong quy dinh vé k&' hoach ste dung dat.
Trong d6, quy dinh méi vé viéc mién ldp k&' hoach sir dung dat cap tinh doi véi cdc tinh khong phdi la thanh phd’tryec thudc
Trung wong va viéc cin civ quy hoach chung do thi dé'ldp ké'hoach sir dung dat cap tinh doi vi cic thanh phd’triec thudc
Trung wong mang y nghia quan trong doi véi cong tac quan 1y va st dung dat dai. Sw thay d6i nay khong chi gép phiin
tinh gidn thii tuc hanh chinh, ma con bao dam tinh hiéu qua, dong bo va phit hop v6i cdc muc tiéu phit trién bén viing.
Bai viét phan tich nhitng tic dong va y nghia ciia quy dinh méi nay, dong thoi néu ra mgt so'thdch thirc trong thuc té"va
qua do dé xudt cic gidi phdp tiép tuc hoan thién va ning cao hiéu qua thuwc hién phdp ludt vé ké'hoach sir dung dit cdp tinh
trong thoi gian tdi.

Tir khoa: Ludt Dat dai, quy hoach sir dung dat, si dung dit cdp tinh.

Abstract: The Land Law 2024 was born with important amendments in the regulations on land use plan. In this, the
new regulations on the exemption of level provincial land use planning for provincial its not municipal city and the basis
of urban general planning to make the provincial level land use plan for municipal city are important for land management
and use. This change not only contributes to streamlining administrative procedures, but also ensures efficiency,
synchronization and consistent with sustainable development goals. The article analyzes the impacts and significance of
this new regulation, and has raised some challenges in practice and thereby proposing solutions to continue completing

and improving the effectiveness of the law on provincial level land use plan in the coming time.
Keywords: Land Law, land use planning, provincial level land use.

Khai quat vé ké hoach su
dung dat cap tinh

La mot cong cu quan trong trong
quan ly nha nuwéc vé dat dai, ké
hoach st dung dat gitx vai tro dinh
hudéng phan bé va khai thac quy dat
theo tlttng giai doan, bao dam sy
phét trién kinh t& - xa hoi bén virng
va hiéu qua. Dudi cac goc do tiép
can khac nhau, ké hoach st dung
dat c6 thé dwoc xem xét trén ba
phuong dién: kinh t€, xa hoi va
phap ly. Dudi goc do kinh t€, ké
hoach st dung dat gitp t6i wu hoa
viéc phan b6 tai nguyén dat dai,
giam chi phi giao dich, hd tro thu
hut dau tw, ddc biét trong cac linh
vuc cong nghiép, do thi, ha tang,
qua d6 thuc ddy phat trién kinh t&
hiéu qua. Dudi goc do xa hoi, k&
hoach str dung dat bao dam hai hoa
loi ich gitta Nha nwéc, doanh
nghiép va nguoi dan, hd tro 6n dinh
doi song, tao viéc lam, cai thién diéu
kién séng va bao vé mdi truong,

dong thoi bao ton cdc gia tri van
héa, lich s va canh quan thién
nhién. Duéi goc do phap ly, ké
hoach st dung dat c6 gia tri bét
budc thi hanh, la co sé phap ly cho
cac hoat ddng nhu thu hoi dat, giao
dat, cho thué dat va chuyén muc
dich st dung dat. Khéi niém ké&
hoach st dung dét cting duoc quy
dinh trong cac van ban Luat Dat
dai ctia nuwedc ta, cu thé Luat Dat dai
nam 2013 xac dinh: “Ké hoach st
dung dat la viéc phan chia quy hoach
sir dung diit theo thoi gian dé’thuwc hign
trong ky quy hoach siv dung dat”.
Tiép do, Luat Dat dai nam 2024
duoc ban hanh tiép can khai niém
nay theo hudéng khai quat hon khi
quy dinh: “Ké"hoach sir dung ddt la
viéc phin ky quy hoach sw dung dat
theo thoi gian dé’thwc hién”.
Kéhoach st dung dat cap tinh la
mot ndi dung quan trong trong hé
thong quy hoach, ké hoach st dung
dat ctia mdi qudc gia. Day 1a cong cu

e Truong Pai hoc Luat Ha Noi.

@

phap ly gitp cu thé héa quy hoach
stt dung dat cap tinh trong tirng giai
doan ngén han, thuong la 5 nam
hodc hang ndm, nhdm bao dam viéc
stt dung dat dién ra theo ding dinh
hudng, ddp tng nhu cau phat trién
kinh té - xa hdi, bao vé mdi truong
va st dung hop ly tai nguyén dat
dai. Theo quy dinh phap luat Viét
Nam, k& hoach str dung dét cdp tinh
dugc xac dinh theo nguyén tic phan
ky 05 nam, xac dinh ro dién tich cac
loai dat can phan bo, chuyén doi
hoac bao vé trong tirng giai doan,
lam co so cho cac cdp chinh quyén
va t6 chitc, cd nhan thuc hién céc
hoat dong lién quan dén dat dai nhu
giao dat, cho thué dat, chuyén muc
dich str dung dét va thu hoi dat.

Ké hoach st dung dat cap tinh

theo Luat Pat dai nam 2024

So vdi Luat DAt dai nam 2013,

quy dinh vé k& hoach st dung dat
cdp tinh ¢6 sy diéu chinh dang ké
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trong Luat Dat dai nam 2024. Néu
truede day, Luat Bat dai quy dinh k&
hoach st dung dat cp tinh la bat
budc, thi hién nay trach nhiém lap
ké hoach st dung dat cap tinh da
dugc quy dinh tach biét khac nhau
gitta cac tinh khong phai la thanh
pho truc thudc Trung wong va cac
thanh phé trec thudc Trung wong.

Cdc tinh khong phdi thanh phé
truc thudc Trung wong khong phdi
ldp ké'hoach sir dung dit cdp tinh

Theo khoan 4 Diéu 65 Luat DAt
dai nam 2024, cac tinh khong phai la
thanh phd tryc thudc Trung wong
khong con phai lap ké hoach st
dung dét cdp tinh nhu trudc day.
Thay vao d9, cac dia phuwong nay
chi can thuwc hién phan ky quy
hoach st dung dat theo tirng ky ké
hoach 05 nam. Quy dinh nay danh
dau mét bude tién trong viéc cai
cach tha tuc hanh chinh trong linh
viee quan ly dat dai, giup giam tai
ganh nang cho chinh quyén dia
phuong va nang cao hiéu qua trién
khai quy hoach, ké hoach.

Truoc day, theo quy dinh tai
Luat DAt dai nam 2013, cac tinh déu
phai lap ké hoach st dung dat cap
tinh song song vdéi quy hoach st
dung dat, diéu nay c6 thé dan dén
tinh trang chong chéo gitra quy
hoach va ké hoach, lam giam tinh
dong bo va gay khé khan trong
cong tac trién khai thuc t€. Thay d6i
nhu quy dinh hién nay c6 y nghia
quan trong trong viéc tinh gian tha
tuc lap k& hoach st dung dat cap
tinh. Viéc mién 1ap ké& hoach st
dung dat cdp tinh nhung van yéu
cau thuc hién phan ky quy hoach
theo titng giai doan 5 nam vtra gitp
bao dam tinh lién tuc trong quan ly
dat dai, dong thoi tao diéu kién dé
cac tinh, thi xa chu dong diéu chinh
ké& hoach phu hop véi tinh hinh
phét trién kinh t€ - xa hoi thuc t&€
dia phwong minh. Dac biét, véi cac
tinh khong phai la thanh phé triec
thugc Trung uwong cha yéu bao
gom khu viee nong thon, mién nui,
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trung du, v6i su phan bo dat dai da
dang gitta dat nong nghiép, datlam
nghiép, dat khu cong nghiép va
khu dan cu ndng thon nén cong tac
quan ly dat dai phai linh hoat theo
chu ky 5 nam sé phtt hop hon vdéi
su thay d6i trong chinh sach phat
trién nong nghiép, cong nghiép va
bao vé moi treong.

Nhin ttr goc d6 phap ly, quy
dinh nay phan 4nh nguyén tic phan
quyén va trao quyén tw cha nhiéu
hon cho cac tinh trong quan ly dat
dai. Bang cach don gian héa thu tuc
lap k& hoach, Nha nuéc tao diéu
kién d€ cac dia phuong tap trung
vao thuc hién quy hoach st dung
dat thay vi phai trai qua qua trinh
1ap ké& hoach phtic tap. Viéc mién
1ap k& hoach st dung dat cap tinh
ddi véi cac tinh khong phai 1a thanh
phd truc thudc Trung wong ¢ tac
dong dén cong tac quan ly va su
dung dat nhu sau:

Thir nhdt, thay vi mdi tinh phai
1ap ca quy hoach va ké hoach st
dung dat cap tinh riéng biét thi hién
nay chi can trién khai phan ky quy
hoach st dung dat theo ting ky ké
hoach 5 nam, giup giam tai cong

Hinh minh hoa.

viéc cho co quan quan ly nha nwéc
O cdp tinh, tranh tinh trang chong
chéo va mat thoi gian trong qua
trinh 1ap va phé duyét k& hoach.

Thit hai, cac dia phuong cé thé
chu dong hon trong diéu chinh ké
hoach st dung dét theo tinh hinh
thuce t€, tang cuong tinh linh hoat
trong quan ly dét dai. Viéc phan ky
quy hoach st dung dét theo ting
giai doan 5 nam cho phép chinh
quyén dia phwong cap nhat va diéu
chinh cac muc tiéu str dung dat phu
hop véi sy thay d6i trong diéu kién
kinh té - xa hdi va nhu cau dau tu
phat trién.

Thit ba, trede day cac dia phuwong
phai lap ké hoach song song va can
ctt vao quy hoach, do viéc lap hai
[an nén dé dan dén sy thiéu dong bo
trong trién khai. Hién nay, phép luat
chi yéu cau phan ky quy hoach giup
bao dam sy nhat quan gitta quy
hoach va ké hoach st dung dat, han
ché tinh trang diéu chinh cuc bd gay
anh huong dén sy phat trién tong
thé cua dia phuong.

Thit tu, bang cach giam bét thu
tuc 1ap k& hoach st dung dat cap
tinh, chinh quyén dia phwong c6 thé
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phan b6 nguodn lyc tap trung vao
cong tac thyee thi va gidm sat quy
hoach stt dung d4t nham nang cao
hiéu qua quan ly, tranh tinh trang
quy hoach treo, sit dung dét khong
dung muc dich va bao vé tai nguyén
dat dai mot cach bén virng.

Thanh phé truc thudc Trung
wong cin cik vao quy hoach chung dé
ldp ké'hoach sir dung dit cdp tinh

Theo quy dinh méi tai Luat Dat
dai nam 2024, d6i vdi cdc thanh
phd truc thudc Trung wong, viéc
1ap ké& hoach str dung dat cap tinh
sé can ct vao quy hoach chung d6
thi da dwoc phé duyét. Quy dinh
nay gop phan nang cao tinh dong
bd gitta quy hoach d6 thi va ké&
hoach st dung dat, dong thoi giup
don gian hoa thu tuc hanh chinh va
t6i wu hoa viéc quan ly dat dai tai
cac do thi 1on.

Ha Noi, Da Nang, Thanh phd H6
Chi Minh, Hai Phong, Can Tho va
Hué la cac thanh phd truc thudc
Trung wong cd co so ha tang va
khoa hoc cong nghé phat trién,
nhiéu co so giao duc bac cao, dan ce
dong, thuan loi vé giao thong van
tai. Theo quan diém chi dao cua
Tong Bi thuw T6 Lam, cac thanh phd
truc thudc trung wong phai ¢ trién
vong phat trién, dau tw thanh phd
tiec la dau tu cuc tang truong cua
khu vic nén phai c¢é nghién cttu
nhiing co ché, chinh sach ddc biét'.
Céac thanh phd tryc thudc Trung
uwong c6 mutc do do6 thi hoa cao, voi
hé théng ha tang phat trién dong b,
tap trung vao sit dung dat do thi
(dat ¢, dat thuong mai, dat giao
thong, dat cong trinh cong cdng).
Cac d6 thi nay da c6 quy hoach
chung d6 thi dwoc phé duyét theo
quy dinh ctia Luat Quy hoach va
Luat Quy hoach d6 thi va nong
thon, nén ro rang viéc lap quy hoach
str dung dat cap tinh riéng biét nhw
trudce day la khong can thiét.

Thit nhdt, don gian hoa thu tuc
hanh chinh va nang cao hiéu qua
quan ly nha nudc. Tuwong tir y nghia
cta viéc quy dinh mién lap ké hoach
stt dung dat cap tinh doi voi cac tinh
khong phai la thanh phd true thudc
Trung wong, quy dinh 06 thanh phd
truc thuéc Trung wong khong lap
quy hoach cap tinh ma cin ctt vao
quy hoach chung d€lap ké hoach st
dung dat cdp tinh cting c6 y nghia
giam thu tuc hanh chinh, nang cao
hiéu qua quan ly nha nuwéc. Véi quy
dinh mdi, thay vi lap quy hoach st
dung dat cap tinh, cac thanh phd chi
can 1ap ké hoach st dung dat dwa
trén quy hoach chung d6 thi. DBiéu
nay gitip rt ngdn quy trinh phé
duyét, giam bét chi phi hanh chinh,
dong thoi bao dam su linh hoat
trong diéu chinh ké& hoach st dung
dat theo nhu cau thuec té.

Thit hai, ting cuong tinh d6ng bo
vanhat quan trong quy hoach db thi
va quy hoach st dung dat. Trudc
day, hé thong quy hoach dat dai va
quy hoach d6 thi ton tai song song,
trong mot s6 treong hop cé thé dan
dén mau thuan hodc chdong chéo
trong dinh hudng phat trién. Hién
nay, thanh phd truc thudéc Trung
wong can ctt vao quy hoach chung
do thi d€ 1ap k& hoach str dung dat
cdp tinh giup thong nhat vé mat
chién luoc, bao dam rang k& hoach
st dung dat phu hop véi dinh
hudéng phat trién chung ctia d6 thi
va cac yéu cau quy hoach nganh
khac. Ngoai ra, khi quy hoach
chung d6 thi da duoc phé duyét,
moi van dé lién quan dén quy hoach
khong gian, stt dung dat, két cdu ha
tang va phat trién kinh t& - xa hoi da
duwoc xac dinh r6. Do d¢, viéc lap
thém quy hoach st dung dat cap
tinh sé trd nén khong can thiét, ma
thay vao d6, thanh phd c6 thé tap
trung vao viéc trién khai ké hoach
st dung dat trén co s6 quy hoach
chung d6 thi da co.

Thit ba, phithop véi yéu cau phat
trién kinh t€ - xa hoi va quy hoach
ha tang d6 thi. C4c thanh phd truc
thudc Trung wong thuong cé téc do
do6 thi hoa va phat trién kinh t€
nhanh chong, doi héi cong tac quan
ly dat dai phai c6 tinh linh hoat cao.
Viéc st dung quy hoach chung do
thi lam co s& d€ lap ké hoach s
dung dat giup thanh phd nhanh
chong diéu chinh, bo tri quy dat
phuc vu phat trién kinh t€ - xa hoi,
xay dung két cdu ha tang ky thuét
va ha tang xa hoi mét cach hop ly
ma khong phai chiu sy rang budc
cua mot hé thdng quy hoach riéng
biét khac. Viéc nay ciing tao diéu
kién thuan loi cho viéc trién khai cac
du 4n dau tu, ddc biét 14 cic du an
o6 str dung quy dét 16n nhu khu d6
thi, khu cong nghiép, khu cong nghé
cao, co sO ha tang giao thong va
cong trinh cong cong. Khi quy
hoach chung d6 thi da duoc phé
duyét, cac chi dau tu c6 thé can ct
vao do dé trién khai cic du 4n ma
khong gap trd ngai vé tinh dong bod
trong quy hoach st dung dat.

Thir tw, tang cuong hiéu qua st
dung dét va quan ly quy dat do thi.
Viéc khong lap quy hoach str dung
dat cap tinh déi voi thanh pho truc
thudc Trung wong gitap tranh tinh
trang diéu chinh quy hoach nhiéu
lan, gay lang phi tai nguyén dat
dai. Bang cich cin c vao quy
hoach chung d6 thi, cac thanh phd
c6 thé chu doéng hon trong viéc
phan bd, st dung quy dat mot cach
hiéu qua, bao dam rang dat dai
duoc sit dung dung muc dich, phu
hop v6i nhu cau phat trién va
tranh tinh trang stt dung dat lang
phi hoac quy hoach treo.

Mét sé thach thic dat ra khi
thuc hién quy dinh méi vé ké
hoach st dung dat cap tinh
Mic du cac quy dinh méi vé ké
hoach st dung dat cap tinh trong

! https://vneconomy.vn/thanh-pho-truc-thuoc-trung-uong-phai-co-trien-vong-phat-trien.htm, ngay 17/01/2025.
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Luat DAt dai nam 2024 duwoc danh
giala c6 y nghia tich cuc trong viéc
tinh gian thu tuc hanh chinh, nang
cao hiéu qua quan ly dat dai va bao
dam su dong bo trong quy hoach
phat trién, nhung trong qua trinh
thuc hién van cé thé gdp mot sd
thach thtre, chu yéu lién quan dén
viéc can thay d6i co ché€ quan ly,
yéu cau nang cao nang luc diéu
hanh va kha nang thich ¢ng caa
tiing dia phuwong trong qua trinh
lap, thuc hién quy hoach va ké
hoach st dung dat.

MGt 1a, viéc mién lap ké'hoach st
dung dat cdp tinh d6i vdi cac tinh
khong phai thanh phd truc thudc
Trung wong c6 thé khién mot s6 dia
phuong chua kip thich tng véi co
ché phan ky quy hoach, dan dén
tinh trang diéu chinh dat dai khong
dong bd gitra cac cap quan ly, co
nguy co thiéu tinh kiém soat va diéu
phoi gitta cac cdp quan ly nha nude
vé quy hoach, k&€ hoach str dung dat.

Hai la, viéc can ctt vao quy hoach
chung dé lap ké hoach st dung dat
cua thanh phé truc thudc Trung
wong doi héi quy hoach chung do
thi phai c¢6 chdt luong cao, mang
tinh 6n dinh va bao quat day du cac
nhu cau st dung dat cua thanh phd
trong dai han. Néu quy hoach
chung do6 thi chua hoan chinh hoéc
chuwa dwoc cap nhat kip thoi thi cé
thé gay khoé khan cho qua trinh lap
ké hoach st dung dat.

Ba la, dac diém ctia quy hoach
chung do6 thi la tinh 6n dinh trong
thoi gian dai, thwong kéo dai ttr 10
dén 20 ndm. Trong khi d9, thuc tién
phat trién kinh t€ - xa hdi lai c6 thé
thay d6i nhanh chéng do tac dong
cta nhiéu yéu t6 nhu d6 thi hoa,
bién dong dan s6, nhu cau dau tw ha
tang va thay d6i chinh sach dat dai.
Do vay, néu khong cé cong cu phap
ly phtt hop d€ diéu chinh ké hoach
str dung dat mot cach hop ly, c6 thé
xay ra tinh trang bat cap trong viéc
trién khai cac du an phat trién do thi

hodc lam chdm tién d§ cac cong
trinh ha tang quan trong.

Bon la, viéc phan quyén nhiéu
hon cho céc tinh trong quan ly dat
dai dong nghia vdi viéc chinh quyén
dia phuong phai chiu trach nhiém
cao hon trong qua trinh lap, thuc
hién va diéu chinh k& hoach st
dung dat. Khi dugc trao quyén tw
chu nhiéu hon trong phan ky quy
hoach st dung dat, chinh quyén cac
tinh can phai c¢6 nang luc quan ly
cao hon dé bao dam rang viéc trién
khai k& hoach stt dung dat phu hop
v6i muc tiéu phat trién kinh t€ - xa
hoi tong thé cta dia phuong. Tuy
nhién, thyc t€ nhitng ndm qua cho
thdy rang kha nang lap quy hoach,
ké& hoach , phan bo dat dai va giam
sat thuc hién ctia mét s6 dia phuwong
con han ché, dic biét 1a & cac khu
vuc c6 hé thdong quan ly dat dai
chua dong bd hodc chua duwoc s6
hoéa day du.

Kién nghi hoan thién va nang
cao hiéu qua thuc hién phap
luat vé ké hoach s dung dat
cap tinh

Nham bao dam viéc thue hién
quy dinh méi vé ké hoach st dung
dat cap tinh dat hiéu qua cao, khac
phuc nhitng thach thttc nay sinh
trong qua trinh trién khai, can c6 cac
giai phap dong bd, bao gom hoan
thién khung phap ly, nang cao nang
luc quan ly dat dai caa dia phuong,
cai thién chat lugng quy hoach
chung d6 thi va tdng creong cong tac
giam sat, diéu phoi gitta cac cap
quan ly.

Thit nhit, can nhanh chéng hoan
thién khung phap ly va ban hanh
c4c van huéng dan chi tiét vé phan
ky quy hoach stt dung dat.

Mdc du Nghi dinh sd
102/2024/ND-CP da duwoc ban hanh
quy dinh cu thé vé ndi dung ké
hoach st dung dat ctia thanh phd
trec thudc Trung wong tai Diéu 19,

SO 4 (132)@ THANG 4-2025

dong thoi Bo Tai nguyén va Moi
truong cling da kip thoi ban hanh
Quyét dinh s6 9159/BTNMT-
QHPTTND huéng dan UBND cac
tinh, thanh phd triec thudc Trung
wong thyc hién K& hoach st dung
dat 05 nam (2021-2025), nhung thuc
t& trién khai van dit ra yéu cau phai
tiép tuc hoan thién cac quy dinh
hudéng dan chi tiét vé phan ky quy
hoach st dung dat ciing nhw lap ké
hoach st dung dat theo quy hoach
chung. Cu thé, B6 Tai nguyén va
Moi treong can sém ban hanh
huéng dan chi tiét vé ndi dung, quy
trinh va tiéu chi thuc hién phan ky
quy hoach st dung dat nham bao
dam tinh théng nhat, minh bach
trong viéc trién khai. Van ban nay
can quy dinh cu thé vé nhitng noi
dung: trdch nhiém cta ting cdp
chinh quyén trong viéc thuc hién
phan ky quy hoach str dung dat, bao
dam tinh dong bo véi quy hoach
tong thé qudc gia va quy hoach
vung; co ché diéu phdi chit ché gitta
cac cdp chinh quyén (trung wong,
tinh, huyén, xa) nham giam thiéu
tinh trang diéu chinh dat dai khong
dong bo, bao dam su lién két trong
cong tac quy hoach va k& hoach st
dung dat. Véi thanh phd triec thudce
Trung wong thi van can ban hanh
thém cac van ban huéng dan chi tiét
vé 1ap k& hoach stt dung dat nham
bao dam su thong nhat, dong bd va
hiéu qua trong quan ly va st dung
quy dat do thi. Viéc nay khong chi
gitp dia phwong c6 co so phap ly
day du dé to chike thuc hién ma con
han ché tinh trang lung tang trong
ap dung, bao dam su phdi hop chat
ché gitra cac cdp quan ly trong quy
hoach va ké hoach st dung dat theo
dung dinh hudng phat trién kinh t&
- xa héi va bao vé moi treong.

Thit hai, nang cao chat lvong quy
hoach chung d6 thi lam co sé cho
lap ké hoach str dung dét tai thanh
pho truc thudce Trung wong. Vi cac
thanh phd truc thudc Trung wong,
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viéc lap ké hoach str dung dét dua
trén quy hoach chung d6 thi doi hoi
quy hoach chung phai c6 chat luong
cao, 6n dinh va mang tinh duw béo
chinh xac. Tuy nhién, thuc t€ cho
thdy quy hoach chung d6 thi 6 mot
s0 noi con thiéu tinh cap nhat hodc
chua bao quat day du nhu cau phat
trién ctia d6 thi trong dai han.

D& khac phuc van dé nay, ching
t6i cho rang quy hoach chung d6 thi
va nong thon can duwoc xay dung
trén co so dir liéu day du, cé tinh
khoa hoc cao va duoc cap nhat dinh
ky nham phan anh dtng thuec trang
va nhu cau phét trién cta mdi dia
phuong; tang cuong co ché phdoi
hop lién nganh, nghia la viéc lap ké&
hoach str dung dat can duoc thuc
hién dong bd véi quy hoach phat
trién kinh t€ - xa hoi va quy hoach
cac linh vuc khac nham bao dam
tinh thong nhat trong trién khai; xay
dung moét hé thong quy dinh rd
rang vé viéc danh gia dinh ky, diéu
chinh quy hoach chung db thi khi c6
nhing bién dong 16n vé kinh t& - xa
hoi hodc nhu cau st dung dat.

Thir ba, tang cuong co ché diéu
chinh linh hoat ké hoach st dung
dat d& phu hop véi thuc tién phat
trién kinh té - xa hoi.

Thoi ky quy hoach chung d6 thi
thuwong ¢é tinh 6n dinh dai han
nhung trong thuc t€, nhu cau st
dung dat c6 thé thay d6i nhanh
chéng do cac yéu t6 nhu téc do do6
thi hoa, bién dong dan s, dau tw
phét trién ha tang hodc thay doi
chinh sach dat dai. Do dé, can cé co
ché diéu chinh ké'hoach st dung dat

1. Luat DAt dai nam 2013.

mot cach linh hoat nhung van bao
dam tuan tha quy hoach chung d6
thi. Trudc tién, can bd sung quy
dinh cho phép diéu chinh ké& hoach
st dung dat khi c6 bién dong 16n vé
kinh t€ - xa hoi, thay vi c6 dinh k&
hoach trong ca giai doan 05 nam. Tt
d¢, thiét 1ap quy trinh danh gia tac
dong khi diéu chinh k& hoach st
dung dat, gitp xac dinh mtrc d6 anh
huong cua sy thay doi dén moi
treong, ha tang do thi va quyén loi
ctia ngroi dan. Dac biét, trong thoi
dai cong nghiép 4.0, viéc ting dung
cong nghé va dir liéu s6 trong quan
ly ké hoach st dung dat, giup theo
doi bién dong dat dai theo thoi gian
thuc va duwa ra quyét dinh diéu
chinh hop ly ciing v cing can thiét.

Thit tw, xay dung hé thong giam
sat, theo doi chat ché viéc thuc hién
ké hoach st dung dat.

Khi khong con k&' hoach st dung
dat cap tinh d6i voi cac tinh khong
phai la thanh phg truc thudc Trung
uwong, viéc theo doi, giam sat qua
trinh thwec hién quy hoach va phan
ky quy hoach str dung dat cang tro
nén quan trong dé€ bao dam quy
hoach dwoc thyec hién ding huedng
va khong gy tac dong tiéu cuc dén
modi treong, xa hoi. Do vay, can xay
dung hé thong gidm sat hiéu qua, cu
thé'la xay dung bo tiéu chi giam séat
viéc thiec hién quy hoach st dung
dat, giup danh gia tinh kha thi va
murc d¢ phu hop cta k&€ hoach véi
thuc t€. Ngoai ra, co quan chuyén
mon, td chire ddc 1ap va cong dong
dan cu cling phai tang ceong tham
gia vao viéc gidm sat thuc hién quy

Tai liéu tham khao

hoach va ké hoach st dung dat, bao
dam tinh minh bach va trach nhiém
giai trinh caa chinh quyén dia
phuong. Hé thong gidm sat nay
cting can som tich hop tng dung
cong nghé GIS va dit liéu lon (Big
Data) d€ theo doi bién dong st
dung dat theo thoi gian thue, giap
phat hién kip thoi cac vi pham va
dua ra giai phép diéu chinh hop ly.

Thir ndm, nang cao nang luc
quan ly dat dai tai dia phwong. Khi
duoc trao quyén ty cht nhiéu hon
trong quan ly dat dai, chinh quyén
cac tinh can cé nang luc cao hon
trong viéc lap, thuc hién va giam sat
ké hoach st dung dat. Tuy nhién,
thuc t€ cho thdy ¢ mot s6 dia
phuong, ndng luc quan ly con han
ch€, ddc biét la trong viéc quy
hoach, phan b6 quy dat va giam sat
thyc hién. D€ nang cao ning luc
quan ly dat dai cia nguén nhan su,
cac dia phuong co thé t6 chirc dinh
ky chuong trinh dao tao, boi dudng
chuyén mon cho can b quan ly dat
dai dia phuwong minh nham nang
cao ky nang lap ké hoach, danh gia
quy hoach va thuc hién giam sat.
Ngoai ra, dya trén hé thong di liéu
dat dai ctia Trung wong, cac tinh,
thanh cting nén dau tw xay dung hé
thong dw liéu dat dai dong bo két
ndi voi dia phwong minh. Dic biét,
phai tdng cuong sw phoi hop gitra
cac co quan quan ly nha nudc vé dat
dai, bao dam tinh d6ng bo trong qué
trinh thuc hién k& hoach st dung
dat, tranh tinh trang diéu chinh cuc
bd gay anh huong dén quy hoach
tong thé.

N.K.H

2. Luat stra d6i, b6 sung mot s6 diéu cua 37 luat co lién quan dén quy hoach nam 2018.
3. Ludt Quy hoach d6 thi va nong thon nam 2024.

4. Luat Dat dai nam 2024.

5. Nghi dinh s6 102/2024/ND-CP ctia Chinh pha ngay 30/7/2024 quy dinh chi tiét thi hanh mot s6 diéu cua Luat

Pat dai.

6. Quyét dinh s6 326/QD-TTg ctua Thu tudng Chinh phti ngay 09/3/2022 vé viéc phan bo chi tiéu st dung dét qudc
gia den ndm 2030 va ké hoach str dung dat 05 nam (2021-2025) cho cac tinh, thanh phd triee thudc Trung wong.
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DE NGHI GIAO KET HOP PONG

HUONG HOAN THIEN PHAP LUAT VIET NAM
TU KINH NGHIEM CUA MOT SO Qudc GIA

PONG TRAN KHANH CHI"

Tém tit: Dé nghi giao két hop dong la viéc cdc chii thé'bay t6 16 y dinh giao két hop dong va chiu sy rang budc vé dé
nghi nay doi voi bén dirge dé nghi. Dy la mot trinh ti phdp 1y co ban va dong vai tro quan trong trong viéc thiét 1dp, duy
tri va bao vé quan hé phap luidt gitva cic bén. Trong pham vi bai viét, tac gid tdp trung phan tich quy dinh phdp ludt ciia
mot s6’ nwéc nhw Hoa Ky, Phdp, Bi vé dé nghi giao két hop dong co sw doi chiéu, so sinh véi quy dinh cia phdp ludt din
sw Vigt Nam, qua d6 dwa ra nhitng kién nghi gop phiin hoan thién cic quy dinh nay cho Bg ludt Din sy va cic vin bdn
hwdng dan thi hanh trong twong lai.

Tir khoa: Giao két hop dong, dé nghi giao két hop dong, BO ludt Dan sy nam 2015.

Abstract: Proposal to entering into contract is the subjects expressed their intention about entering into contract and
under the constraint of this proposal to the proposed party. This is a basic legal order and plays an important role in
establishing, maintaining and protecting legal relations between the parties. In the article, the author focuses on analyzing
the law provisions of some countries such as the United States, France and Belgium on the proposal to entering into contract
with check and comparison with the provisions of the Vietnamese civil law, thereby making recommendations to contribute

to the completion of these provisions for the Civil Code and the documents guiding in the future.
Keywords: Entering into contract, proposal to entering into contract, Civil Code 2015.

Quy dinh cia mét sé quéc gia
vé dé nghi giao két hop déng
Hoa Ky (Common Law)

Hoa Ky la qudc gia rat cht trong
dén cac van dé lién quan dén hop
dong vi day la nén tang cua nén
kinh té thi treong, noi ma cac giao
dich kinh doanh, dau tw va thuong
mai qudc t€ déu phu thudc vao sy
chéc chén va thuec thi ctia hop dong.
Suw phat trién cua phap luat hop
dong tai Hoa Ky da gép phan thuc
day su phat trién kinh t€ manh mé
va kha nang canh tranh toan cau
cuia quéc gia nay.

Dé nghi giao két hop dong theo
cach hiéu cta My la “biéu hién cta
yéu cau tham gia vao mét quan hé
¢4 loi ich, dwoc thuc hién boi bén dé
nghi d6i voi bén duoc dé nghi, véi
cac diéu kién ma bén dé nghi dua ra
va doi hoi sy dong y d6 theo mot
hinh thitc nhédt dinh (10i hita hodc
cam két) ciia bén duoc dé nghi”.

biéu kién cua dé nghi giao két
hop dong gom y dinh giao két hop

dong thé hién ro rang, dé nghi giao
két co tinh xac dinh va duoc truyén
tai cu thé. Nhitng tinh chat nay kha
twong dong voi quy dinh vé giao
két hop dong cta Viét Nam va diéu
nay cling tao diém riéng biét phan
biét gitta dé nghi giao két hop dong
v6i cac hanh vi mang tinh chat la
101 moi giao két nhw bay ban hang
hoéa dé€ ban, moi thau, quang cao,
trung bay...!. Dé nghi giao két hop
dong tai Viét Nam hién nay thiéu di
“tinh xdc dinh” trong y chi, d6i
twong, tinh chat, ndi dung... va hau
hét cac tham phan khi giai quyét
tranh chap phai tham khao trén
quy dinh vé hop dong hodc trén
thuc té€ giao dich. Diéu nay gay
nhiéu kho khan do can cac chuyén
gia, cac thuwong nhan trong cac linh
vuc cu thé va ton thoi gian trong
cong tac xac minh.

Hiéu lyc cia mét dé nghi giao
két hop dong (offer) theo phép luat
Hoa Ky: trudc tién can cé sy thé
hién ro6 rang y chi giao két hop

* Truong Dai hoc Luat Ha Noi.

dong (contractual intention), va thi
hai 1a cé tinh xdc dinh cua 1oi dé
nghi (definiteness). Thoi diém cé
hiéu luc cua dé nghi giao két hop
dong la tir thoi diém dwoc gui toi
bén nhan dé nghi. Diéu nay cé
nghia la dé nghi chi c6 gia tri khi
bén nhan dé nghi c6 thé tiép can
nodi dung mot cach hop ly. Diéu
khoan nay xudt phat tir nguyén tac
chung trong Luat Hop dong Hoa
Ky nham bao dam tinh cong khai
va minh bach trong giao dich
thuong mai. Tuy nhién, hiéu luc
cua dé nghi c6 thé bi gidi han trong
mot khoang thoi gian nhat dinh,
duoc bén dé nghi quy dinh r6 rang.
Luat phap Hoa Ky dwa ra ly giai cu
thé hon tai Diéu 41 Tuyén tap vé
Luat Hop dong Hoa Ky: Thoi gian
hop ly la mot cau hoi thuc t&€ dua
trén hoan canh ton tai khi dé nghi
va chap nhan dé nghi duwoc thuc
hién. BO luat Thuong mai thdng
nhédt Hoa Ky (UCC, §2-205) dua ra
khuyén nghi nguoi chao hang tinh

! Nguyén Thi Mai Huong, So sdnh ché'dinh giao két hop dong theo phdp ludt Vigt Nam va phdp lugt Hoa Ky, Luan van Thac si
nganh Luat Kinh t& - Treong Pai hoc qudc gia Ha Noi, 2010, tr. 5.
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mdc thoi gian hgp ly la 3 thang nhw
néu trén®. Néu khong cé thoi han cu
thé, dé nghi c6 thé hét hiéu luc sau
mot khoang thoi gian hop ly tuy
theo titng truong hop.

Khac v6i mot s6 hé thong phap
luat khac, Hoa Ky cho phép bén dé
nghi rut lai hodc stra d6i dé nghi
giao két hop dong trude khi bén
nhan chap nhéan, triv khi ¢é thoa
thuan rang budc gitr cho dé nghi c6
hiéu luc trong mot thoi gian nhat
dinh (option contract). Sy rut lai
hodc stra d6i phai dugc thong bao
cho bén nhan mot cach rd rang
trude khi c6 su chdp nhan. Trong
mot sO truong hop, luat phap Hoa
Ky ciing thira nhan nguyén tac
“promissory estoppel” (tam dich:
cdm pha nhadn cam két). Theo
nguyén tic nay, néu bén nhan da
c6 hanh dong dua trén dé nghi voi
su tin tuwong hop ly vao tinh 6n
dinh cua dé nghi, thi bén dé nghi
o thé bi rang budc khong duoc rut
lai dé nghi. Ngu6n ctuia phap luat
Hoa Ky chu yéu la cac an 1¢ dua
trén nhitng luan ly hién thwe hon la
gia dinh thuyec tai, quyén tw do thay
doi, rut lai dé nghi giao két hop
déng dugc bao dam, y chi can bang
cho ca 2 bén®.

Dac biét, d6i voi cac giao dich
thuvong mai, B luat Thwong mai
Thong nhat Hoa Ky (UCC) c6 mot
sO diéu khoan linh hoat hon so vdi
nguyén tic hop dong truyén thong.
Cu thé, theo Diéu 2-207 cua UCC*,
néu hai bén c6 nhitng thoa thuédn
khac nhau vé mot sd diéu khoan
nhung van cé y dinh giao két hop
dong, hop dong co thé hinh thanh
véi cac diéu khoan chung da théng
nhat, trong khi cac diéu khoan khéc
sé duoc giai quyét dua trén thong 16
thuong mai.

i
p

Phap (Civil law)

B0 luat Dan sy Phap ra doi nam
1804 va cho dén nay da qua mot sd
lan stra d6i c6 nhiéu sy thay doi
toan dién, hién dai hoa cac quy dinh
dé€ giap hé théng phap luat Phap
tré nén minh bach, linh hoat va phu
hop hon véi thuc tién kinh té& - xa
hoi. Phép ddc biét cha trong dén
nguyén tac tu do hop dong nhung
van dit ra cac gidi han nhdm bao vé
loi ich cuia bén yéu thé va bao dam
cong bang trong giao dich

Dé nghi giao két hop dong thudc
giai doan “tién hop dong” la mot
giai doan kho, giai doan “mau
xam” va luat khong tao diéu kién
thuan loi nhiéu cho giai doan nay
nén luat s phai dua vao cac tai liéu
ma hé thong luat an 1é thuong s
dung dé xac dinh su thong nhét ctia
hai bén. Thuc ra, Bo luat Dan sy

Hinh minh hoa.

Phap khong cé diéu khoan dinh
nghia vé 10i dé nghi giao két hop
dong, c6 1é vi cac luat gia Phéap
quan niém phap luat khong nén
can thiép qua sau vao viéc xac lap
hop dong. Tuy nhién, an 1é cua
Phép da theo hudng “loi dé nghi
giao két hop dong la sw thé hién v chi
cuiia mot bén néu ro cic diéu kién co
ban ciia hop déng dé’bén com lai chdp
nhdn va tién dén thiét 1ap hop dong”>.
bong thoi, Bo luat Dan sy Phép
quy dinh tai Di¢u 1118 1a mét chap
nhan c6 hiéu luc néu duoc gui
trong thoi gian hop ly hoac trong
thoi han bén dé nghi quy dinh®.
D6i tuong cua giao két hop
dong ¢ phap luat Phap, dé nghi gui
téi “cong chiing” van c6 thé'la 1oi dé
nghi giao két hop dong’. O day, dé
nghi giao két hop dong cd thé
huwdéng téi moét ngwroi, moét nhom

2ThS Mai Thi Mai Huong - ThS Hoang Thi Thanh Nguyét, Cac quy dinh phap luat vé giao két hop dong nhin tir goc d6 luét
hoc so sanh, Tap chi Cong thuong, thang 10/2019.

*ThS Mai Thi Mai Huong - ThS Hoang Thi Thanh Nguyét, tdd.
4Uniform Commercial Code § 2-207.

°Cass, 23 sept. 1969, Pas., 1970, 1, p. 73.

©B0 luat Dan s Phap ban dich, Dai sit quéin Phdp tai Vigt Nam, https://luat90.com/bo-luat-dan-su-phap/?utm_ source=chatgpt.com
7 Catherine Delforge (2002), “Le conflit né de la confrontation de conditions générales contradictoires et son incidence sur la formation
des contrats”, trong M. Fontaine (chu bién), Le processus de formation du contrat, Contributions comparatives et interdisci-

plinaires a 'harmonisation du droit européen, Nha xut ban Bruylant, Bruxelles, tr.157, 184.
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nguoi cu thé hodc cd thé hudng toi
cong chung noéi chung va “trong an
lé ngay 28/11/1968, toa an Phap
cong nhan viéc tra 10i chdp nhan
mot 101 dé nghi duoc dua ra rong
rai cong chung co6 gia tri phap ly
rang budc nhw hop dong”. By luat
Dan su Phap cing khong co quy
dinh va “mot quyét dinh giam d6c
tham ngay 10/12/1997 da duy tri an
1é nam 1983 theo hudng viéc ngwoi
dé nghi chét cling nhu méat nang luc
hanh vi dan su khong lam mat gid
tri ctia dé nghi giao két hop dong
trir treong hop hop dong du kién
giao két mang tinh c4 nhan dai voi
nguoi da chét hay mat ning luc
hanh vi dan su”.

biéu kién giao két hop dong
can c6 trong phép luat Phap la “dé
nghi giao két hop dong phai day
du theo nghia n6 phai néu cu thé
nhitng yéu t6 chu yéu va co ban
cua giao dich du kién sé duoc giao
két”8. Bén canh d6, phap luat dé
cao viéc bay to y chi ctia cac bén
phai kem theo viéc mudn lam va
c¢6 kha nang lam dugc®. Vi du:
Phap nhan ky hop dong nhung
khong phai phap nhan d6 ky ma
phai la nguoi c6 tham quyén ky va
ngwoi do phai cé trach nhiém thuc
hién hop dong.

Trong luat Phap, quan diém cta
cac luat gia cling cho rang viéc chap
nhan giao két hop dong phai duoc
thé hién ra bén ngoai. “Sw im ling”
duoc hiéu la truong hop hoan toan
khoéng c6 mot sy bay toé y chi nao
cta bén dugc dé nghi, ké ca dudi
hinh thttc dn. V& nguyén tac, nguoi
ta khong thé dya vao sw im ling
cua bén duoc dé nghi d€ suy ra y
chi chap nhéan dé nghi giao két hop
dong cua bén dé. Tuy nhién, trong
nhitng treong hop ngoai 1€ sau day
thi sy im ldng ctia bén dwoc dé nghi

c6 thé duoc xem la chdp nhan giao
két hop dong. Tai biéu 1120: “Im
lang khong duoc coi la chdp nhan
dé nghi giao két hop dong, trir
treong hop phap luat, thong 1é,
quan hé kinh doanh hodc hoan
canh dic biét dan téi co quy dinh
khac'?”. Vi du, bBiéu 1738 BO luat
Dan su Phap quy dinh: “Hop dong
thué nha 0 sé duoc tiép tuc ngay ca
treong hop hop dong thué nha da
hét han, bén thué nha van con
chiém hitu chd thué va bén cho thué
khong co6 bat ct y kién gi vé viéc
tiép tuc chiém hitu chd thué”. Hodc
quy dinh vé hop dong bao hiém tai
khoan 2 Diéu L.1122 Bb luat Bao
hiém: “Trong truong hop cong ty
bao hiém im lang trong thoi han 10
ngay c6 nghia la chdp nhan loi dé
nghi thay d6i néi dung hop dong
bao hiém”.

An1é cling thira nhan sy im lang
cta bén duoc dé nghi dong nghia
vo6i viée chap nhan dé nghi giao két
hop dong trong ba trwong hop : (i)
C6é méi quan hé kinh doanh da
duoc thiét 1ap tir truede gitta cac bén
trong hop dong; (ii) C6 sw ton tai
ctia cac tap quan thwong mai theo
d6 su im lang ddng nghia voi chap
nhéan giao két hop dong; (iii) Dé
nghi hop dong duoc dua ra hoan
toan vi loi ich cia bén dwgc dé nghi.

Bi (Civil law)

Bo luat Dan sy Bi (Code civil
belge) duoc ban hanh Tan dau tién
vao nam 1804, chiu anh huwéng 16n
tte Bo luat Dan sy Phép va da duoc
stta doi nhiéu Jan. Piém nhan quan
trong ctia bo luat la cdc quy dinh vé
giao két hop dong, trong d6 chu
trong dén nguyén tac tu do hop
dong, thién chi trong giao dich va
bao vé quyeén lgi ctia cac bén.

# Catherine Delforge, tldd, tr. 181.
°ThS Nguyén Thi Hanh, Sw pht trién cila BY ludt Dén sy Phdp va mgt s6'ché dinh phdp Lj co ban trong B ludt Dén sy Phdp, kinh nghiém
cho Vigt Nam trong qud trinh sia doi BY lugt Dan sw ndm 2005, https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-

doi.aspx?ItemID=1492
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O Bi, khéi niém “dé nghi giao
két hgp dong” khong duogc quy
dinh cu thé nhung c6 thé dua vao
an l¢é yéu cau “dé nghi giao két
hop dong phai thé hién y dinh
cudi cung cua nguoi duwa ra loi dé
nghi la chiu sy rang budc trong
truong hop dugc chdp nhan” va
“yéu cau nay cung cb noi ham
tuong tu trong phap luat Phap”!.

biéu kién cé hiéu luc “dé duoc
coi la dé nghi giao két hop dong
theo nghia phép ly, dé nghi con
phai day du. Cac tac gia cho rang
diéu kién nay duwoc dap tng khi loi
dé nghi néu cu thé nhiing thanh
phan chu yéu va co ban ctaa hop
dong sé duoc giao két”'%. Trong
phép luat cua Bi, dé nghi giao két
hop dong la mot hanh vi phap ly
don phuong ma, ngoai hé qua
chinh la cho phép hinh thanh hop
dong khi c6 sy gdp go voi chap
nhan dé nghi giao két hop dong, c6
hé qua riéng cua nd, khong phu
thudc vao viéc chdp nhan. Thuec t€,
dé nghi giao két hgp dong rang
budc vé mat phap ly nguoi dé nghi
khi loi dé nghi da dén nguoi duoc
dé nghi. O day, “dé nghi giao két
hop dong rang budc nguoi dua ra
loi dé nghi, khong phu thudc vao
tng xw cua nguoi dugce dé nghi”.
So di phap luat Bi ghi nhan hiéu Iuc
rang budc ctia dé nghi giao két hop
dong la vi phap luat Bi dwa vao hoc
thuyét vé cam két don phuong
(hanh vi phap ly don phuong). Trén
co sO hoc thuyét nay, “gia tri rang
budc ctia dé nghi giao két hop dong
phat sinh duy nhat tir tng x& ctia
nguoi dua ra dé nghi va tir y chi ma
nguoi nay thé hién®®. Cé thé hiéu
rang, trong thoi gian dua ra 1oi dé
nghi giao két hop dong véi nguoi
con lai, bén dé nghi sé bi rang budc
boi 10i dé nghi cua minh trong mot

10B6 luat Dan su Phap ban dich, Pai stt quan Phap tai Viét Nam, https://luatd0.com/bo-luat-dan-su-phap/?utm_source=chatgpt.com
I Catherine Delforge, tldd, tr. 154, 178.
12 Catherine Delforge, tdd, tr. 155.
13 Catherine Delforge, tldd, tr. 159.
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thoi gian nhat dinh d€ khong tién
hanh giao két v6i nguoi thit ba vé
hop dong nay.

O Bi, “dé nghi giao k&t hop
dong can dugc gitr trong thoi han
ma dé nghi dn dinh va, trong
treong hop khong c6 thoi han nay,
trong thoi han du dé nguoi duoc dé
nghi c6 thé ra quyét dinh va chdp
nhan. An 1é va cac tac gia néi trong
treong hop nay vé thoi han hop
ly”*. Quy dinh khoang thoi han
hop ly ¢6 nhiéu diém tuwong dong
theo phap luat Phap, B, cac qudc
gia theo hé thdng Common Law
(My, Canada, ch...).

Bén canh d¢6, trudc su im ling
cua giao két hop dong tai Bi, “mot
s6 tac gia cho rang dé nghi giao két
hop dong cé hiéu luc trén co so
cam két don phuong nén viéc
nguoi dé nghi chét, mat nang luc
hanh vi dan sy hay pha san lam
cho dé nghi khong con gid tri”,
nhung cé quan diém khac lai cho
rang dé nghi giao két hop dong can
duoc “git lai cho du nguoi dé nghi
chét, mat nang lyc hanh vi dan sy
hay phd san” trir truong hop “hoan
canh ddc biét cua mot hop dong
mang tinh cd nhan cao d6i voéi
nguoi dua ra loi dé nghi”*.

Rut lai va sita d6i dé nghi giao
két hop dong theo phép luat ctia Bi,
mot tac gia viét rang “la mot hanh
vi phap ly don phuwong, dé nghi
giao két hop dong rang budc nguoi
dé nghi. Nghia vu git 10i dé nghi
dwoc dua ra nay khac voi nghia vu
phat sinh tir hop dong ma viéc giao
két dang duoc du liéu”. N6i tom lai,
hé thong phdp luat nay quy dinh
theo hudng nguoi dé nghi khong
duoc huy dé nghi mot khi dé nghi
c6 hiéu lwc. Tuy nhién, cach thuc
quy dinh vé viéc khong duwoc huy
dé nghi giao két hop dong la khac
nhau gitra cac hé thdong phéap luat
cua cac qudc gia: c6 hé thong ghi

nhan day la nguyén tic nhung c6 hé
thong lai ghi nhan kha nang huy bo
nhu 1a treong hop ngoai 16. Thuc té,
ranh gidi gitta nhitng treong hop
nay rat khé phan dinh. O Viét Nam,
chung ta ciing cho phép huy bo dé
nghi nhung trong nhitng trueong
hop dac biét (phai dap ing nhitng
diéu kién cu thé), ngoai nhing
trueong hop nay, chting ta hiéu rang
nguoi dé nghi khong duoc hay bo
dé nghi giao két hop dong ma minh
da dua ra.

Mét sé han ché va kién nghi

hoan thién phap luat Viét Nam

vé dé nghi giao két hgp déng

Thir nhat, thiéu sét trong khdi niém
va diéu kién ciia dé nghi giao két hop
dong. Theo quy dinh tai Diéu 386 Bo
luat Dan s ndm 2015, d& duwoc coi
la dé nghi giao két hop dong phai
dap ung ba diéu kién chu yéu sau:
(i) phai thé hién 10 y dinh giao két
hop dong; (ii) phai chiu sy rang
budc vé ndi dung ma bén dé nghi tu
dua ra; (iii) phai dugc gii dén bén
da dwoc xac dinh cu thé hodc tdi
cong chung (bén dé nghi). Tuy
nhién, khai niém “dé nghi giao két
hop dong” dang thiéu di mét yéu to
quan trong la “tinh xdc dinh” dan
dén kho khan trong truong hop
giao két hop dong c6 thiéu sot, vi
pham nén khong thé duoc hinh
thanh va xay ra tranh chép.

Do d¢, tac gia kién nghi b6 sung
“tinh xdc dinh” hodc quy dinh diéu
luat vé “ngi dung co ban ciia dé nghi
giao két hop dong”, cu thé: (i) Chu thé
xac dinh r0 bén dé nghi va bén nhan
dé nghi, diéu nay da duoc dé cap rd
rang trong quy dinh ctia B luat
Dan sy nam 2015; (ii) D&i tuwong ctia
dé nghi 1a hang hoda, dich vu hoac
quyeén, nghia vu ma cac bén hudng
dén; (iii) Phai c6 ndi dung chu yéu
cua loai hop dong cac bén mudn xac

14 Catherine Delforge, tldd, tr. 162.
15 Catherine Delforge, tldd, tr. 167.
16V Van Mau, Vigt Nam Dan ludt - lwge khao, Quyén 11 “Nghia vu va khé wéc

@

Qudc gia gido duc, Sai Gon, 1963, tr. 58.

lap gom cac diéu khoan co ban vé
gia ca, sO lugng, phuong thirc thuc
hién hop dong, thoi gian, dia diém
giao nhan...; (iv) Y chi giao két hop
dong thé hién y dinh rang budc vé
mat phap ly cua bén dwa ra dé nghi.
biéu nay giup thé hién ro rang hon
y chi cta bén dé nghi va tranh
nhiing tranh chap vé ndi dung khi
giai quyét.

Thir hai, bat cdp trong ndi dung co
bian ciia dé nghi giao két hop dong. Vé
ban chat, dé nghi hop dong phai
chita dung nhitng “ndi dung t6i
thiéu, thé hién duoc ban chat va chu
dich cua hop dong”'®, cu thé la: y
chi cia nguroi chao hang duoc guri
cho mot hay nhiéu nguoi xac dinh;
dwoc néu rd hang hda va an dinh s6
lwgng; vé gid ca mot cach truc tiép
hodc gian ti€p, hodc quy dinh thé
thiec xdc dinh nhiing yéu t6 nay.
Tuy nhién, phéap luat Viét Nam van
thiéu ndi dung nay va chi c6 thé xac
dinh dwa trén su tw do thda thuan
hodc dwa trén quy dinh tai Diéu 398
vé noi dung cua hop dong. Do d¢,
tac gia kién nghi xem xét b6 sung
quy dinh noi dung co ban cua dé
nghi giao két hgp dong véi cadc muc
da dé cap phia trén.

Thir ba, bat cdp trong quy dinh vé
hinh thitc cia chdp nhin dé nghi giao
két hop dong. Theo quy dinh tai Diéu
393 Bo luat Dan sw 2015, chdp nhan
dé nghi giao két hop dong duoc thé
hién la “su chap nhan cua bén duoc
dé nghi vé viéc chap nhéan toan bo
nodi dung cta dé nghi”. Trong mot
vai treong hop, “sw im lang” cling
dwoc coi 1a su tra 10i néu cac bén cd
théa thuan hodc theo thoi quen da
xac lap. Tuy nhién, chwa c6 quy
dinh twong minh cac treong hop
phap luat quy dinh im ldng la chap
nhéan giao két hop dong. Vi vay, can
xem xét b6 sung “sw im lang” c6 thé
duoc chap nhan theo quy dinh cta
phap luat.

”, Phiin thit nhit: Nguon goc ciia nghia vy, Nxb Bo
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Bén canh d6, khoan 3 Biéu 18
Céng wdc Vién vé mua ban hang
héa quéc t&€ va khoan 3 Diéu 2.1.6
PICCY déu dua ra ngoai 1é trong
treong hop bén duoc dé nghi im
ling nhung van cau thanh chdp
nhan dé nghi, khi: (i) tap quan cac
bén da thoa thuan; (ii) thoi quen do
ho thiét lap trong mdi quan hé
tuong hd da quy dinh rd. Xem xét
trén thuc t€, néu nhu st dung tap
quan tro thanh hinh thtc tra 1oi
chap nhan giao két hop dong rat
hiéu qua.

Do d¢, dé xuét bs sung quy dinh
khoan 2 Diéu 393 Bo luat Dan su
nam 2015 nhw sau: “Sw im ling ciia
bén dwoc dé nghi khong dirgc coi la
chap nhdn dé nghi giao két hop dong,
trir trieong hop co thoa thudn, theo tip
qudn hodc theo théi quen da dwoc xdc
ldp giira cdc bén, hodc theo phdp ludt”.
Diéu nay giap tang tinh linh hoat
trong viéc ap dung phap luat va
pht hop véi thong 1é qudc té.

Thir tw, bat cdp trong quy dinh vé
thoi han tra loi dé nghi giao két hop
dong. Theo quy dinh tai Diéu 387 B
luat Dan sy nam 2015, thoi han dé
nghi giao két do bén cac bén ty
quyét dinh, phap luat khéng quy
dinh cu thé vé thoi gian. Quy dinh
nay tuy thé hién tinh tu do trong
giao dich nhung dan dén tinh
hudng bén dé nghi c6 thé phai cho
doi qua lau trong khi c6 rat nhiéu
1oi dé nghi khéac hodc khach hang
khac mong muén thuc hién giao
dich. Do d9¢, tac gia kién nghi bd
sung hudng dan thoi han hop ly, cu
thé la:

“1. Néu khong c6 théa thudn, thoi
han hop ly khong qud 05 ngay lam viéc,
tuy theo phwong thirc lién lac va tdp
quan thwong mai

2. Néu cé tranh chip, thoi han hop
ly sé dwa trén tdp qudn giao dich,
phwong tién lién lac va mirc d¢ phirc
tap ciia hop dong”.

SO 4 (132) @ THANG 4-2025
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Hinh minh hoa.

Dai voi nhitng dé nghi gt di to
rd y dinh bén dé nghi chiu rang
budc gan két voi dé nghi d6 nhu
diéu khoan khong huy ngang, thoi
gian hop ly nay xac dinh c6 thé ting
dung muc 3 thang d6i vdéi hang
héa, 1 thang d6i voi dich vy, truong
hop khéc dudi 1 thang?®.

Thir nam, bat cap trong quy dinh vé
hiéu lyc ciia dé nghi giao két hop dong.
Theo Diéu 388 Bo luat Dan s ndm
2015 c6 ba thoi diém c6 hiéu luc ctia
hop dong: do cac bén an dinh; bén
dugc dé nghi nhan duoc dé nghi
do; luat lién quan c6 quy dinh khac.
Tuy nhién, treong hop “luat lién
quan c6 quy dinh khac” chua duoc
giai thich cu thé trong luat va cac
van ban lién quan. Do d¢6, tac gia
kién nghi b6 sung thém diéu luat vé
hiéu luc ctia chap nhén giao két hop
dong gom cac y: (i) Tra loi chdp
nhan giao két hop dong cd hiéu luc
trong thoi gian bén dé nghi giao két
an dinh; (ii) Khi giao két truc tiép,

7 BO nguyén tic vé hop dong thuong mai qudc t& (PICC) 1a mot tap hop céc quy tac do Vién Théng nhat tw phap qudc t&
(UNIDROIT) xay dung nham cung cap mot bd quy tic chung cho cac hop dong thuong mai qudc té.
ThS Mai Thi Mai Huwong — ThS Hoang Thi Thanh Nguyét, tldd.
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tra 101 chap nhan giao két hop dong
6 hiéu luc ngay tai thoi diém giao
két; (iii) Truong hop tra 1oi chap
nhan giao két hop dong dén cham
vily do khach quan ma bén dé nghi
biét hodc phai biét vé ly do nay thi
van con hiéu luec.

Thir sdu, thiéu truwong hop trong
quy dinh vé chdm dirt dé nghi giao két
hop dong. Diéu 391 Bo luat Dan sy
nam 2015 quy dinh dé nghj giao két
hop dong duoc chdm dut trong 06
treong hop sau: bén duoc dé nghi
chap nhan giao két hop dong; bén
duoc dé nghi tra loi khong chap
nhan; hét thoi han tra 10i; khi thong
bao vé viéc thay doi hodc rut lai dé
nghi ¢6 hiéu luc; khi thong bao vé
viéc huy bo dé nghi c6 hiéu luc;
theo thoa thudn ctia bén dé nghi va
bén duoc dé nghi trong thoi han
cho bén dwgc dé nghi tra 1oi. Theo
kinh nghiém ctia mot s& qudc gia,
cham dut giao két hop dong con ¢
mot s6 treong hop khac, tac gia

1. B¢ Luat Dan sg nam 2015.

kién nghi Diéu 391 can dugc bo
sung cac truong hop chdm dut dé
nghi giao két hop dong nhu sau:

“Dé nghi giao két hgp dong cham
dirt trong truong hop sau ddy:

1. Bén dwoc dé nghi chdp nhin giao
két hop dong;

2. Bén dwoc dé nghi tra 1oi khong
chdp nhin;

3. Hét thoi han tra 101 chdp nhin;

4. Khi thong bdo vé viéc thay doi
hodc riit lai dé nghi co hiéu lyc;

5. Khi théng bdo vé viéc hity bé dé
nghi cd hiéu lc;

6. Theo thoa thudn ctia bén dé nghi
va bén dwoc dé nghi trong thoi han cho
bén dwoc dé nghi tra loi;

7. Bén dé nghi chét hodc mdt nang
lyec hanh vi dan su;

8. Doi twong trong dé nghi giao két
hop dong khong con hay khong thé'thurc
hién dwoc;

9. N§i dung cuia dé nghi giao két vi
pham phdp ludt”.

Tai liéu tham khao

2. Cong udc Vién 1980 vé mua ban hang hoéa qudc té.
3. B6 nguyén tic cua luat hop dong chau Au PECL.

4. Tuyén tap vé Luat Hop dong Hoa Ky.

5. Uniform Commercial Code (UCC).
6. Belgian Civil Code.

7. B6 luat Dan sy Phap ban dich, Pai st quan Phap tai Viét Nam.

Két ludn

Giao két hop dong la mot ché
dinh quan trong trong phap luat
Viét Nam néi riéng, phép luat thé
gidi néi chung. Bo luat Dan sy nam
2015 da mang theo nhiéu diém tién
bd ddnh dau budc tién vuot bac cta
nén lap phap nuwdc nha va tiép thu
nhiéu kinh nghiém ctia phap luat
thé gi6i. Tuy nhién, thuc tién 10
nam ap dung phap luat da boc 16 ra
mot s& diém bat cap, han ché va
thiéu s6t dan dén kho khan trong
viéc giai thich va ap dung quy dinh
vé giao két hop dong. Gép phan
hoan thién hon ntta phap luat Viét
Nam vé van dé nay, tac gia bai viét
da phan tich nhitng mat han ché
con ton tai, trén tinh than tham
khao kinh nghiém ctia cac qudc gia
phat trién d6i v6i quy dinh vé giao
két hop dong va can ct vao thuc
tién giao dich tai Viét Nam dé€ dua
ra cac kién nghi, dé xudt mang gia
tri tham khao.

D.T.K.C

8. Vii Van Mau, Vigt Nam Din lugdt - lwgc khdo, Quyén II “Nghia vu va khé wéc”, Phiin thit nhdt: Nqudn goc ctia nghia vy, Nxb Bo
Qudc gia gido duc, Sai Gon, 1963.

9. Nguyén Vén Phai, Siza d6i, bd'sung cdc quy dinh lién quan dén dé nghi giao két hop dong trong bg ludt dan sw, Tap chi Nghién
ctu 1ap phap, sd 24/2010.

10. Nguyén Thi Mai Huong, So sdnh ché'dinh giao két hop dong theo phdp ludt Viét Nam va phdp lugt Hoa Kij, Luan van Thac st
nganh Luat Kinh t& - Truwong DPai hoc quéc gia Ha N6i, 2010.

11. ThS Mai Thi Mai Huong - ThS Hoang Thi Thanh Nguyét, Cdc quy dinh phdp ludt vé giao két hop dong nhin tir goc dg luat hoc
so sdnh, Tap chi Cong thwong, s6 10/2019.

12. ThS Nguyén Thi Hanh, Sw phdt triéi ciia BY lugt Dan sw Phdp va mgt s6'ché’ dinh phdp 1y co bin trong Bg ludt Dén sw Phdp,
kinh nghiém cho Viét Nam trong qud trinh siva doi B lugt Din sw nam 2005, https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-
doi.aspx?ItemID=1492

13. Pham Thi My Linh, Giao két, thuc hién hop dong theo quy dinh ciia Bo ludt Din sy ndm 2015, Luan van Thac si Ludt hoc, Truong
Dai hoc Luat Ha N6i, 2017.

14. Nguyén Van Nghia, Pham Thi Nga, Trdch nhi¢gm phip 1y tién hop dong 6 mot so nudc trén thé gidi, Tap chi Nghién ctru lap
phap, s6 11/2021.

15. Nguyén Minh Tuan, Binh ludn khoa hoc Bg ludt Dian sw nam 2015, Nxb Tw phép, Ha No6i, 2017.

16. Bui Phuong Linh, Giao két hop dong theo quy dinh ciia phdp ludt Viégt Nam, Khoa luan t6t nghiép, Truong Dai hoc Luat Ha
Noi, 2024.
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HIEU VA AP DUNG ESG TRONG DOANH NGHIEP
MOT CACH HIEU QUA

TS.LS QUACH MINH TR
HO THI CAM NHUNG"”

ESG va lugc st hinh thanh

ESG la tir viét tat ctia environment
(mdi truong), social (xa hoi) va
governance (quan tri). Day la mot
hé théng cac tiéu chudn vé moéi
treong, xa hoi va quan tri ma khi
duwoc 4p dung sé dua doanh
nghiép vao khudn kho an toan,
hoat ddng hiéu qua, han ché rui ro,
la thuwde do dé€ cd ddng, nha dau
tw, khach hang va bén lién quan
khéac cua t6 chitc, doanh nghiép
danh gia tinh bén vitng, 6n dinh
trong van hanh, hoat dong cua
chinh td chitc, doanh nghiép. K& tir
khi hién dién trén thi treong cho
dén giai doan nam 2019, khai niém
ESG chua that sy phat trién va
dugc quan tam toan dién ¢ tat ca
cac khia canh ma chi xu4t hién &
mot trong cac khia canh “E” hodc
“S” hodac “G”, len 16i trong cac
cudc hop gitra cac to chitc qudc t€,
toa dam, trao ddi song phuong
hodc da phwong va dugc mot s6 to

chttc, doanh nghiép 16n trén thé

gidi dua vao ap dung’.

ESG la mo6t khai niém chi méi ra
doi cach day 20 nam, khi nam 2004
Lién hop quéc dwa vao bdo cdo
nghién cttu va dwgc cong b trén
toan thé giéi “Who cares win” (tam
dich “Ai quan tam, ngwoi do
thing”), nhung nguyén tc, tinh
than ctia ESG da ton tai ¢ ca thé ky
trede d6. Du lau doi la vay, nhung
ESG chi méi dugce phd bién rong rai
trong nén kinh t& qudc t& 05 nam
trd lai day. Tt khoi xudng va phat
dong, tuyén truyén cua Lién hop
qudc ciing nhw nhan thdy duoc tam

.I”

quan trong cua ESG, cac quéc gia,
cac td chitc tai chinh da tich cuc
hudéng ting nham dua ESG vao ap
dung trong hoat dong kinh t€, van
hanh tai td chiic, doanh nghiép.

Vi du, ¢ khia canh “G” - quan
tri, nam 2006, Chinh phua Anh da
ban hanh Dao luat Coéng ty
(Company Act) dé luat hoa cac
tiéu chuan co ban cho viéc diéu
hanh, quan tri doanh nghiép, tao
ra nén mong co ban cho viéc quan
tri doanh nghiép dung muyc, minh
bach, bao vé loi ich cua cac bén
lién quan.

Song song d6, ¢ khia canh “E”
- moi truong, thuc t€ da duwoc quan
tam ttr sém, cac hoi nghi, dién dan
trén thé gidi do cac td chic da
qudc gia nhw Lién hgp qudc, To

* Cong ty Luat TNHH Passio Lawyers.
** Luat su tap su, Truong Hop dong ngoai Ngan hang TMCP Phat trién TP. H6 Chi Minh.

! https://www.thecorporategovernanceinstitute.com/insights/lexicon/what-is-the-history-of-esg/

Hinh minh hoa.

chtic Kinh t€ thé giéi WTO... to
chitc nham 14y y kién ctia cdc qudc
gia la thanh vién, théng nhat
duong 16i, phuong phap, ké hoach
thuc hién va nhitng néi dung dugc
thong nhat da duoc ghi nhan tai
cac van kién tai liéu quoc t€ nhuw
Cong uwoc khung cta Lién hop
quéc vé Bién doi khi hau 1992,
Nghi dinh thu Kyoto 1997 va Thoa
thuan Paris 2015.

O khia canh “S” - xa hdi, cc
yéu t& ctia ndi dung nay da duoc
xudt hién ttr rat 1au vao khoang thé
ky 19, cuing Itc véi cudc cach mang
cong nghiép lan thit hai la cac cudc
cai cach tién luwong, giam gio lam,
an toan vé sinh lao dong... hoac
thuwc hién chdng phan biét chung
toc, phan biét gidi tinh...
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Hién nay, ESG da duoc chuan
hoa va hé thdng thanh b tiéu
chudn chi tiét twong tng, gom 3
nhom tiéu chudn twong Gng lan
lwot véi modi treong, xa hoi, quan
tri, cu thé:

E - Evironmental: Nhom tiéu
chudn lién quan dén cac van dé vé
bao vé mdi truong va tai nguyén
thién nhién, cha yéu gom: tac
dong tr bién doi khi hau va phat
thai carbon; quan ly nuwdc va chat
thai gay 6 nhiém, suy giam da
dang sinh hoc; khai thac nguyén
liéu tho, khi thai doc hai va o
nhiém va bao bi lang phi...

S - Social: Nhom tiéu chuan
lién quan dén cac van dé xa hoi,
chu yéu nhu sy hai long ctia khach
hang, nhitng vdn dé chung lién
quan dén nguoi lao dong nhu tinh
da dang, cong bang va hoa nhap
ctia nguoi lao dong, quyén riéng
tu ctia nguoi lao dong, quan hé
cong dong, cai thién binh dang vé
chung toc va gidi tinh, kha ndng
tiép can dich vu cham séc stc
khoe, cung cap gidao duc va nang
cao ky nang cho nguoi lao dong,
cung cap bao mat va quyén riéng
tw di liéu ciing nhw kha nang tiép
can ngheé nghiép/viéc lam...

G - Governance: Nhom tiéu
chuan lién quan dén cac hoat dong
quan tri cong ty, chu yéu gom: Bao
dam tinh phu hop gita khoang
cach luwong gitra lanh dao cdp cao
cua doanh nghiép va nguoi lao
dong cap duwdi khac, bao dam tinh
phu hop, tudn tha trong viéc quan
tri, diéu hanh, cac giao dich phat
sinh trong chinh danh nghiép,
tuan thu cac thong 1é kinh doanh
c6 dao dtrc, tuan thu phap luat va
quy dinh, minh bach vé thong 1é
va két qua kinh doanh, cé lap
truong cong khai vé cac van dg,
bao vé quyén so hitu tri tué...

Thuc t€, hé thong tiéu chuan
nay chua dwoc luat hoéa tai bat ky
mot van ban quy pham phap luat
tai bat cit qudc gia nao thé hién yéu
cau bat budc ap dung, ma mang

yéu t lwa chon 4p dung. Hé thong
tiéu chudn nay dugc xay dung
khong dwa trén quy dinh phap
luat cia mét qudc gia cu thé ma la
su tong hop, duc két dua trén cac
quy dinh chung va khung trén thé
gidi, cac thong 1¢ thi treong qudc
t€ tot lién quan va cac nghién cttu
thue tién c6 sw xem xét, danh gia
ty 1€, ty trong, hiéu sudt, chi s6 phu
hop chung. Nhin chung, tac gia
nhan thdy réng mdc du bd tiéu
chuan ESG dugc xay dung voi tién
dé la cac quy dinh phap luat co
ban va cac diéu wdc quic té€, quy
dinh khung ctia thé gidi, nhung lai
chat ché va chi tiét hon rat nhiéu
d6i véi moi treong, xa hoi (an sinh
xa hoi, lao dong, cong dong,...) va
quan tri (tiéu chi minh bach trong
quan tri doanh nghiép, giao dich
vOi nguoi co lién quan).

Dén nam 2019-2020, suw kién
dich bénh Covid-19 hoanh hanh va
da dé€ lai hau qua khon luong cho
cac to chte kinh t€, doanh nghiép,
dan dén viéc dinh tré, tam dimng
hoat dong, nguy co pha san, hoac
hiéu sudt kinh doanh thdp, gay
thua 15 ctia s6 luong 16n cc cong
ty, doanh nghiép, tao hiéu ting day
chuyén gay anh huong xdu dén nén
kinh té toan cau. Ttr d96, cac to chitc
kinh t€, cong ty, doanh nghiép (sau
day goi chung la “doanh nghiép”)
da tap trung hon trong viéc tim
kiém cac phuong an dé git tinh 6n
dinh, bén vitng cho hoat déng kinh
doanh ctia minh hodc cta cac
doanh nghiép dwoc gdp von dau
tw. Bén canh viéc tim hiéu, xay
dung cac phuwong an vé rui ro hoat
dong va bao dam kinh doanh, hoat
dong lién tuc, ESG lai dugc chu
trong va co sy bung no vé tinh pho
bién duoc nhidc dén véi tan suat
cao. Tai Viét Nam, ESG da duoc
mot s6 doanh nghiép 1on dwa vao
trién khai, c6 thé ké dén nhu Tap
doan Masan, Tap doan Dau khi
Viét Nam, Cong ty cO phan Sira
Viét Nam, Cong ty c¢d phan Hang
khong Vietjet Air... la nhiing

doanh nghiép tién phong dwa ESG
vao van hanh va kinh doanh.

Ap dung ESG trong hoat
dong ctia doanh nghiép nhu
thé nao?

ESG la mot hé thong cac tiéu
chudn, la co s¢ dé doanh nghiép
danh gid, xem xét va diéu chinh
hoat dong van hanh, kinh doanh
ctia minh theo hudng phti hop véi
quy dinh phap luat, phtu hop vdi
tiéu chuan qudc t€ va phu hop véi
tinh trang kinh té, tai chinh, linh
viee hoat ddng cua doanh nghiép,
bao dam han ché& xudng mtrc thap
nhat cac rui ro c6 thé phat sinh gay
ra anh huwdng tiéu cuc dén gia tri
doanh nghiép, dén hoat dong
doanh nghiép. Vi vay, cd thé noi
ESG khong chi dwoc xem la mot
phuong tién dé danh gia va theo
doi hiéu sudt cia mot to chiee vé
cac van dé bén virng va xa hoi, ma
con la mot cach dé€ xay dung niém
tin tir 0 ddng, nha dau tu, va
khach hang.

Theo quan sat cta tac gia, c6 02
nguyén nhan chinh dan dén viéc
mot doanh nghiép chdp nhan dua
ESG vao hé thong hoat dong, kinh
doanh cta minh. Tht nhat, doanh
nghiép nhan thay rang can é&p
dung hé thong tiéu chuan ESG dé
gitt tinh bén vitng, 6n dinh caa
doanh nghiép, la nguyén nhan dé
dan dén niém tin ctia khach hang,
doi téc, cac c6 dong, nghia la cac
doanh nghiép nay chu dong thuc
hién. Tht hai, doanh nghiép dwoc
cac c6 dong hodc nha dau tu hodc
bén cho vay/cap tin dung yéu cau
ap dung ESG trong hoat dong ctia
doanh nghiép. Treong hop nay,
doanh nghiép khong la bén chu
dong thuc hién ma dwoc ddt vao
tinh hudng phai thuwc hién dé€ dat
dwoc muc dich vé von, vé chi sd
tin twong cta cac nha dau tw, bén
cho vay v6i doanh nghiép...

Vi du, khi nha dau tu yéu cau
mot doanh nghiép hoat dong
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trong linh vuc xay dung dé€ dugc
gop von dau tu phai thuwc hién va
béo cdo ESG theo bo huéng dan
tiéu chudn (guidelines) do Cong ty
Tai chinh qudc t€ IFC ban hanh.
Cu thé, néu doanh nghiép thuc
hién mot duy 4n bat dong san xay
dung nha 6 c6 thuc hién chuyén
d6i muc dich st dung dat thi
doanh nghiép sé phai thwc hién
cac k& hoach danh gia moi truong
va xa hoi theo hudng dan cua IFC,
danh gia kha nang dap ung cac
tiéu chudn hoat dong tiéu biéu cta
IFC (IFC Performance Stanndard
Applicability - IFCPS?) trén tat ca
cac khia canh vé moi treong (mue
d6 anh hudng dén moi truong), xa
hoi (m6i quan hé lao dong gitra
doanh nghiép véi ngwoi lao dong,
gitta nha thau cua doanh nghiép
vOi nguoi lao dong ctia ho c6 thuc
hién/lién quan dén du an, lao
dong tré em, phu ntt...), quan ly
ngudn nguyén liéu, tiéu thu nang
lugng, tiéu thu nudc, tuan tha
phap luat vé bao vé moi truong,
cac chinh sach lién quan dén
nguoi lao dong, trach nhiém d6i
voi cdong dong dia phuong va vé
quan tri doanh nghiép (cac cap
lanh dao, quan tri doanh nghiép
tham gia/thong qua du an...). T
viéc ap dung ESG, nha dau tu
nhéan thay rang cac rai ro cé thé
xay ra gay anh huong tiéu cuc dén
hoat dong du an sé duogc giam
thi€u dén murc thdp nhat va doanh
nghiép sé dat dugc sy 6n dinh
trong hoat dong kinh doanh cua
minh, 1a co s& d€ nha dau tu can
nhéc viéc thuc hién dau tu.

Hodc mot truong hop khac, khi
dau tw vao mot ngan hang thuong
mai cd phan 16n ctia Viét Nam c6
mot vi lanh dao nit n6i tiéng, nha
dau tu nudc ngoai da yéu cau mot
trong cac tiéu chudn thudc vé “S”

SO 4 (132) @ THANG 4-2025

va “G” d6 la phai dat dugc ty 1€
30% ban diéu hanh, ban lanh dao
cia ngan hang la n& gidi, d€
chting minh rang ngan hang nay
khong phan biét gidi tinh va bao
dam ty 1& cong bang trong viéc
tng ctr vao vi tri lanh dao gitta cac
gioi tinh.

Mac du vay, viéc ap dung ESG
van con kha nhiéu han ché trong
viéc tiép can dén cac doanh nghiép
- chu thé€ chinh déng vai tro quan
trong dé dat dwoc muc dich cho sy
xudt hién cua ESG, vi chi phi qua
ton kém & budc dau va thoi gian
dé dat két qua kha dai, dan dén cac
doanh nghiép c¢6 ngudn vén han
ché sé khong thé thuc hién ESG
trong hoat dong kinh doanh.

Boi vay, trudc khi ap dung
ESG, doanh nghiép can tim hiéu,
tham van y kién ctia cac chuyén
gia, t0 chtic tu van vé ESG d€ lua
chon bo tiéu chudn phu hop ap
dung cho hoat dong kinh doanh,
van hanh ctia doanh nghiép, dong
thoi chudn bi mét nguon luce d€ co
thé dwa ESG tich hop vao viéc van
hanh, kinh doanh. Ngoai b tiéu
chuan ESG cua IFC, hién trén thé&
gidi cling ton tai kha nhiéu hudng

Hinh minh hoa.

dan thye hanh va bao cao ESG nhu
AA1000 AS (AA1000 Assurance
Standard) - Tiéu chudn bao dam
AA1000, GRI (Global Reporting
Initiative) - Sang kién bao cdo toan
cau, SASB (SASB Standards) - Hoi
dong chudn muc k& toan bén
ving... la cac bd tiéu chudn tiéu
biéu dwoc thue hién theo bdi nhiéu
doanh nghiép lon°.

Két luan

ESG thuc day doanh nghiép
phat trién bén ving la diéu ma
khéng ai c6 thé phua nhan nhung
khong dong nghia véi viéc ap
dung ESG ltc nao cling mang lai
thanh cong cho doanh nghiép. Do
do, trong van dé ap dung ESG,
doanh nghiép can phai c6 su
nghién cttu, danh gia va tham van
chuyén gia d€ viéc ap dung phu
hop va dat két qua tot. Bai viét
mang dén mot géc nhin mang
tinh chia sé cua tac gia dén cac
doanh nghiép dang c6 ké hoach
du kién ap dung ESG trong thoi
gian sap toi.

Q.M.T-H.T.C.N

2 https://www.ifc.org/content/dam/ifc/photos/2023/ifc-performance-standards-cg-methodology-sdg-mapping.jpg
? https://tapchitaichinh.vn/tieu-chuan-moi-truong-xa-hoi-va-quan-tri-noi-ham-va-cac-huong-dan-thuc-hien.html
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HOAT DONG CUA BO HIEU QUA CHINH PHU MY
VA THACH THUC DAT RA

LENGUYEN VIET HUNG"
Bo Hiéu qua chinh phu My

Ngay 20/01/2025, Tong thong
My Donald Trump da ky sac 1énh
hanh phap cho phép thanh lap
mot nhom c6 van ¢ tén goi BO
Hiéu qua chinh phu (DOGE)
nhdm muc tiéu cit giam nhan su
va chi tiéu cta Chinh pht béang
cach hién dai hoa cong nghé va
phan mém lién bang, t6i da hda
hiéu qua va ndng sudt cua Chinh
pht. Sic 1énh quy dinh chi tiét
chttc nang nhiém vy, ndi dung
hoat dong cua DOGE'.

Mo hinh t6 chitc cia DOGE
duwoc xay dung trén co so:

Thir nhit, t6 chirc lai va doi tén
Dich vy kij thudt s6’ Hoa Ky?. Dich
vu ky thuat s6 Hoa Ky dwoc doi
tén thanh Dich vu DOGE Hoa Ky
(USDS) va sé duoc thanh lap tai
Vén phong Téng thong.

Thir hai, thanh ldp mot T6 chikc
tam thoi. S€ c6 mot quan tri vién
USDS duoc b6 nhiém tai Vin
phong Tong théng, nguoi nay sé
bao cdo voi Chanh van phong Nha
Trang. Ngoai ra, sé c6 mot t8 chirc
tam thoi dwoc thanh lap trong
USDS, theo muc 3161 cua tiéu dé
5, Bo luat Hoa Ky?, dugc thanh lap
trong USDS, theo d6 c6 mdt to
chttc tam thoi dwoc goi la “To
chttc Tam thoi cta Dich vu DOGE
Hoa Ky”. TG chttc nay sé do quan
tri vién USDS dung dau va sé danh

" Tap chi Luat su Viét Nam

riéng dé€ thuc day chuong trinh
nghi sw DOGE kéo dai 18 thang
cta Tong thong. T6 chitc Tam thoi
cua Dich vu DOGE Hoa Ky sé
chdm dut vao ngay 04/7/2026. Viéc
chdm dat TO chitc Tam thoi caa
Dich vu DOGE Hoa Ky sé khong
duoc hiéu 1a ngu y cham duat, lam
suy yéu hodc stra d6i bat ky tham
quyén hodc diéu khoan nao khac
cta phap lénh nay*.

Thir ba, cic dpi DOGE. Sau khi
tham van véi USDS, mbi trudong
co quan’ sé thanh 1ap trong cac co
quan teong ttng ctia minh mot doi
DOGE gbm it nhat bon nhan vién,
c6 thé€ bao gom cac nhan vién
chinh phu dac biét, dwoc thué
hodc phan cong trong vong ba
muoi ngay ké tir ngay ban hanh
sac lénh. Cac trudong co quan sé
Iwa chon cac thanh vién d6i DOGE
sau khi tham van véi quan tri vién
USDS. Mbi d6i DOGE sé bao gom
mot tredng doi, mot ky su, mot
chuyén gia nhan sy va mot luat su.
Trwong co quan phai bao dam
rang cac truong d6i DOGE phdi
hop cong viéc ctiia ho véi USDS va
te van cho truong co quan tuong
tng cua ho vé viéc thuc hién
Chuong trinh nghi sy DOGE ctia
Tong thong.

Mac du c6 tén la Bo (hoac Ban)
Hiéu qua chinh phu nhung DOGE
khong phai la mot bd cdp Noi cac,

ma la mot to chitc tam thoi duw kién
két thuc vao ngay 04/7/2026, dich
ctia no6 la thyee hién Chuong trinh
nghi su cua Tong thdng Donal
Trump vé cai cach bd may hanh
chinh lién bang, cit giam chi tiéu
lang phi va nang cao hiéu qua hoat
dong ctia Chinh pht. Theo sic 1énh
thanh lap, s€ thwc hién hién dai héa
cong nghé va phin mém lién bang dé
t0i da héa hiéu quda va ning sudt.
Quan trj vién USDS s& bat dau
sang kién hién dai hda phan mém
d€ cai thién chat luong va hiéu qua
cta phan mém, co s¢ ha ting mang
va hé thong cong nghé thong tin
(IT) trén toan chinh phu; d6ng thoi
lam viéc véi cac trudong co quan dé€
thuc day kha nang tuwong tac gitta
cac mang va hé thong co quan, bao
dam tinh toan ven caa dw liéu va
tao diéu kién cho viéc thu thap va
dong bd hoa dir liéu.

Trwdng co quan sé thwec hién
moi budc can thiét, phoi hop véi
quan tri vién USDS & muc d6 t6i
da phu hop véi luat phap, dé€ bao
dam USDS c¢6 quyén truy cap day
du va kip thoi vao tat ca cac ho so
co quan, hé thdng phan mém va
hé théng cong nghé thong tin.

Hoat dong cua B Hiéu qua
chinh phu My

DOGE hoat dong nhu mot to
chttc bén ngoai Chinh phu, khong

! https://www.whitehouse.gov/presidential-actions/2025/01/establishing-and-implementing-the-presidents-department-of-

government-efficiency/

I Dich vu ky thuat s Hoa Ky, tiéng Anh 1a The United States Digital Service (USDS) 1a don vi cong nghé ndm trong Vin
phong Tong théng Hoa Ky, duoc Tong théng Barack Obama thanh 1ap vao ngay 11/8/2014. Co quan nay cung cap dich vu
tw van cho cdc co quan lién bang vé cong nghé théng tin. Nhiém vu cta co quan nay la cai thién va don gian hda dich vu
ky thuat s, cling nhu cai thién céc trang web lién bang vdi st ménh “cung cdp cac dich vu Chinh phu t6t hon cho nguoi
dan My thong qua cong nghé va sang tao”, https://en.wikipedia.org/wiki/United_States_Digital Service, ngay 05/4/2025.

% Tiéu dé 5 - T6 chic chinh pha va nhan vién, Muc 3161 - Viéc lam va boi thuong cho nguoi lao dong,
https://corpuslegalis.com/us/code/title5/employment-and-compensation-of-employees

* Tiéu dé 5 - T8 chiic chinh phu va nhan vién, Muc 3161 - Viéc lam va boi thuong cho nguoi lao dong.
https://corpuslegalis.com/us/code/title5/employment-and-compensation-of-employees

5 “Co quan” ¢6 nghia duoc quy dinh trong phan 551 cta tiéu dé 5, B luat Hoa Ky, theo d6 khong bao gom: Quéc hoi; cac
toa an ciia Hoa Ky; chinh quyén cac viing dat hodc viing 1anh thd thudc so hitu caa Hoa Ky; chinh quyén quan Columbia
cta va mot s6 don vi ddc thu khac. “Truong co quan” ¢6 nghia la vién chitc cap cao nhét cia mét co quan, chang han nhw
thw ky, quan tri vién, chu tich hodc gidm ddc...
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can su phé duyét cia Thuong vién
dé di vao hoat dong. Co ché nay
cho phép DOGE c¢6 thé nhanh
chong thuwe hién cac cai cach ma
khong bi rang budc boi cac quy
trinh hanh chinh phtc tap. Ca
DOGE va Tong théng Donal
Trump déu khong cé tham quyén
theo hién phép dé cat giam chi
tiéu, nhung ho c6 thé dua ra cac
khuyén nghi cit giam cho Qudc
hoi, noi ndm gitt quyén luc d6i véi
ngan sach.
Nhain sw cia DOGE

DOGE ban dau du kién c6 hai
lanh dao la ty pha Elon Musk va
doanh nhan Vivek Ramwswamy,
tuy nhién 6ng Ramaswamy roi vi
tri d& tranh ct nhim dén ghé
thong ddc bang Ohio trong cudc
bau ct thang 11/2026.

Ngay 03/02/2025, Thu ky bao
chi Nha Trang Karoline Leavitt
thong bao chinh thttc ty phu Elon
Musk la “vién chttc chinh phu dac
biét”, day la vi tri quan chtrc cap
cao trong Chinh pht ma khong
can Thuong vién phé chuan, gitp
ong lam viéc trong Chinh phu
nhung van tranh mot s6 quy dinh
bat lgi nhu khong phai tuan thu
quy dinh vé cong khai tai chinh va
tranh dwoc cdc nguy co xung dot
vé loi ich. Théng thuong, cdc nhan
vién Chinh phu dac biét c¢6 thoi
han gitt chitc vu khéng qua 130
ngay, tuy nhién Tong thong
Donald Trump thoi diém do
khong néu rd thoi han nao cho vi
tri cia ong Elon Musk, dong thoi
mdc du ty phd nay khong nhan
luong Chinh phu nhung van sé
toan quyén thi hanh nhiém vu
duang theo luat phap.

Ngay 25/02/2025, ba Amy
Gleason chinh thttc duoc bd
nhiém lam Quyén quan tri vién

cua DOGE. Ba Gleason c¢6 kinh
nghiém trong linh vuc y t€ va la
nguwoi ung ho viéc cai thién cong
nghé cham sdc sttc khoe, dac biét
la trong céc linh vyc nhu ho so y
té€ dién tk, giai phap cho bénh
nhan va kha nang twong tac. Voi
quyét dinh nay, Chinh phu cta
Tong thong Donald Trump da xac
nhan nguoi ding dau diéu hanh
DOGE, tuy nhién “Tong thong da
giao nhiém vu giam sat DOGE cho
ong Elon Musk. C6 nhitng quan
chtrc chuyén nghiép va nhitng nguoi
duoc bo nhiém dang gitup diéu hanh
DOGE hang ngay” - theo thong tin
ctia Thu ky bao chi Nha Trang
Karoline Leavitt®. Nhu vay, 6ng Elon
Musk, nhan vién Chinh phu dac
biét, s€ déng vai tro la gwong mat dai
dién cho DOGE va khong phai nhan
vién toan thoi gian.

bén nay, luong nhan sy da xac
dinh lam viéc cho DOGE 1la
khoang 100 nguoi va du kién c6
thé 1én t6i 200 ngwoi’, phan nhiéu
la cac ky su tré tudi dén tir thung
lting Silicon, lam viéc cho cac cong
ty cta ty phtu Elon Musk hay cac
cong ty lién quan, nhitng ky s nay
duoc danh gid la gioi nhat thé gidi
veé linh vuc ctia ho. C6 thé ké dén 6
ky su chu chot chi trén dwdi 20 tudi
chua ting cé kinh nghiém trong
Chinh pht nhw Edward Coristine,
Akash Bobba, Luke Farritor,
Gautier Cole Killian, Gavin Kliger
va Ethan Shaotran.

Edward Coristine la sinh vién
tai Pai hoc Northeastern & Boston,
Coristine c6 su hiéu biét sau sic vé
cong nghé va ma hoa, day cling la
yéu td dong vai tro quan trong tai
DOGE. Akash Bobba, ciing la mot
sinh vién tré nhung c6 nhiéu kinh
nghiém vé ky thuat dau tu va phan
tich di liéu, la chuyén gia trong
viéc hop ly hoa cac hoat dong ctia
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Chinh phu. Ethan Shaotran la l1anh
dao cong ty khoi nghiép veé tri tué
nhan tao c¢6 nén tang dién toan.
Luke Farritor, mac du mai 23 tudi
nhung la mot chuyén gia trong
linh viec Al cuing véi kha nang giai
quyét cac thach thtc phuc tap,
chiu ap luc cao va la mét thanh
vien day dan kinh nghiém.
Gautier Cole Killian, t6t nghiép
Pai hoc McGill, dac biét manh vé
thuat toan va thi treong tai chinh,
htta hen gitp tao ra nhitng thay
d61 16n trong cach quan ly quy cta
Chinh phu.

Gautier Cole Killian cung voi
Bobba, Coristine, Farritor va
Shaotran duwoc cap email caa Co
quan Quan ly dich vu tong hop
My (GSA)® véi quyén truy cap cap
A, tic lam 6 tang cao nhdt va co
quyén truy cap vao moi hé thong
cong nghé thong tin.

Nguoi con lai trong nhitng k§
st chu chot 1a Gavin Kliger, 25
tu6i va I6n tudi nhat trong nhom
ky su nay, doéng vai tro dac biét
tai DOGE vdéi chttc vu cd van dic
biét cho Quan tri vién.

Hoat dong ciia DOGE

Khi tro lai ndim quyén Tong
thong My lan th hai, mot trong
nhiing van dé 6ng Donald Trump
quan tam nhat 1a cit giam chi tiéu
va cai t6 by may chinh quyén lién
bang. Theo s6 liéu chinh thitc cong
b, nuéc My ¢6 khoan no cong
36.000 ty USD va tham hut ngan
sach 1.800 ty USD trong nam 2024.
Thoi diém d6, ty phu Elon Musk
tuyén bd sé cat giam ngan sach
khoang 2.000 ty USD/nam bang
cach truy vét gian lan va chdng
lang phi trong Chinh pht, mot con
s0 day tham vong néu so sanh véi
tong ngan sach lién bang cho nam
tai chinh 2024 wéc tinh 6.750 ty
USD. Sau d6, 6ng ha bot ky vong,

®https://nld.com.vn/nha-trang-tiet-lo-lanh-dao-thuc-su-cua-bo-hieu-qua-chinh-phu-my-19625022612095937 . htm
7https://vneconomy.vn/co-phieu-tesla-giam-khong-phanh-elon-musk-thua-nhan-kho-khan.htm. _

8 GSA 1a mét co quan doc lap ctia Chinh phtt Hoa Ky dwoc thanh 1ap vao ndam 1949 d€ gitip quan ly va ho tro hoat dong co
ban ctia cac co quan lién bang. GSA cung cdp san phdm va thong tin lién lac cho cic van phong Chinh pht Hoa Ky, cung cap
phuong tién di lai va khoéng gian van phong cho nhan vién lién bang va phét trién cac chinh sach giam thiéu chi phi trén toan
Chinh phti va cac nhiém vu quan ly khac, https://fen.m.wikipedia.org/wiki/General_Services_Administration
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cam két “tiét kiém” 1.000 ty USD
mdi nam cho nuwéc My.

Cac khoan cat giam, tiét kiém
theo du kién sé dwa trén viéc ban
bét tai san nha nwdc, huy bo hoac
tdi dam phan mot s6 hop dong,
“khai t” nhiing thanh toan sai,
huy bo tro cap, tiét kiém 1ai suat,
thay doi hoat dong, tdi gian quy
dinh lam viéc va cét giam luc
luong lao dong.

Thang 01/2025, mot email da
dwoc gui dén 2,4 triéu nguoi lao
dong trong khu vic cong (khong
gom quan nhan tai ngt va nhan
vién buwu dién), trong d6 néu hai
lea chon: hodc nghi viéc va nhan
lwong dén hét thang 9/2025 hoac
d6i méat nguy co bi sa thai trong
nhitng dot cat gidm nhan su. Sau
khi c6ng dang ky dong vao ngay
12/02/2025, Thu ky bao chi Nha
Trang Karoline Leavitt xac nhan
khoang 77.000 lao dong tai cac co
quan lién bang da dong y nghi
viéc nhan luwong dén hét thiang
9/2025 nhdm tranh nguy co bi sa
thai, chiém 3% tong sd nguoi lao
dong khu vuc cdng caa My, dong
thoi cling c6 hang loat email sa
thai da dugc gui dén cac co quan
lién bang.

B6 Gido duc My, Co quan
Quan ly doanh nghiép nho (SBA),
Cuc Bao vé tai chinh nguwoi tiéu
dung va Co quan Quan ly dich vu
cong (GSA) nam trong s8 nhitng
noi ¢6 nhan vién bi nhan email sa
thai. Tat cd nhan vién tht viéc tai
Van phong quan ly nhan sy
(OPM), bo phan nhan sy cta
Chinh phu My, ciing da bi sa thai
trong mot thong bao chung ngay
13/02/2025. Cung ngay, cac quan
chitc cuia OPM ciing da hop véi
cac co quan Chinh phu khac va
khuyén ho nén sa thai nhittng nhan
vién thtr viéc, trit mdt s6 ngoai 1é
linh hoat.

Céc thanh vién DOGE da dén it
nhdt 16 co quan Chinh phu, noi ho
c6 thé truy cap vao cac hé thong
may tinh cé thong tin tai chinh va

nhan sy nhay cam, dwa ra quyét
dinh sa thai hay gitr lai ngwoi nao.
Tham chi, Pai st quan My tai
nudc ngoai ciing nam trong tam
ngam sa thai nhan vién.

DOGE cling dang tim cach
giam chi tiéu lién bang, lugc bot
nhan su thong qua chadm dut
hoat dong ctia cac co quan Chinh
pht nhu Co quan Phat trién
qudc té My (USAID), Cuc Bao vé
tai chinh nguwoi tiéu dung
(CFPB). USAID cé ngan sach
thwong nién 40 ty USD, déng vai
tro nhw cdng cu chinh cia My dé
giai ngan vién trog nhan dao o
nwdc ngoai. Su can thiép cua
DOGE vao USAID khién khoang
7.000 nhan vién phai nghi viéc
khong lwong hodc bi sa thai. Bo
Giao duc My, hién c6 khoang
4.200 nhan su va ngan sach
thuong nién nam 2024 khoang
238 ty USD cling la mot trong
nhitng muc tiéu caa DOGE.

Danh sach cdc co quan khac
DOGE dang nham t6i muc tiéu
thu hep quy mo nhan sy, lam 1o
gian lan, nang hiéu qua hoat
dong va chi tiéu con c6 Cuc Hang
khong lién bang (FAA), hé thong
Medicare (Chuong trinh bao
hiém y té lién bang danh cho
nguoi tir 65 tudi tro 1én hodc
ngurodi dudi 65 tudi mac mot s&
khuyét tat) va Medicaid (Chuong
trinh bao hiém y té cho nguoi thu
nhap thdp, ngudn luc han ché),
B6 Nang luong My, Co quan Bao
vé mdi truong (EPA), Co quan
Quan ly tinh trang khan cap lién
bang (FEMA), B6 Cuu chién binh
My, Trung tam Kiém soéat va
phong ngtta dich bénh (CDC),
Cuc Quan ly thuc pham va duoc
pham (FDA).

Vé mat con s0, cac thong tin vé
hoat dong cat giam, nang cao hiéu
qua hoat dong va chi tiéu dwoc cap
nhat lién tuc trén website
(doge.gov) ciia DOGE. Cudi thang
3/2025, DOGE khéng dinh co quan
nay da cat giam khoang 115 ty
USD chi tiéu cong chi trong thoi

@

gian ngan hoat dong (tir ngay
20/01/2025). Trong d6, cac khoan bi
cit giam 16n dén tir USAID va Bo
Gido duc, va bao cdo cap nhit ciing
cho thdy ngay ca B Qudc phong
cling gay lang phi ngan sach.

Hoat dong manh mé cua
DEGO khong chi thé hién trén con
s8 tri gia bang dong USD ma con
thé hién trén s& lwong nhan su cat
giam. Don ctt tai Bo Gido duc My,
dudi ap luc cit giam chi tiéu,
khoang 1.300 nhan vién dugc
thong bao nghi viéc ngay
11/3/2025 sau khi trudc do da cé
khoang 600 nhan sy dong y voi dé
xudt nghi viéc tw nguyén dé tiép
tuc dwoc huong céc ché d6 ma
khong di lam cho téi hét thang 9
ndm nay. Cac dong thai nay nham
giam sO lwong nhan vién cua Bo
Gido duc tir khoang 4.200 xudng
con mot nita. Nhung chwa dirng
lai 6 d6, ngay 21/3/2025, Tong
thong Donald Trump da ky sac
lénh giai thé B6 Gido duc, méc du
dé dong cira hoan toan Bo Giao
duc phai can Qudc hoi thong qua
mot dao luat tirc 13 can dua sd
phiéu ung ho tir ca hai vién Qudc
hoi nhung diéu nay thé hién duoc
budc di dau tién can cd trong
quyét tam caa DEGO.

Ty pht Elon Musk khang dinh
DOGE hoan toan c¢6 thé giup tiét
kiém dwoc 1.000 ty USD muc tiéu,
giam tong muc chi tiéu lién bang
hién tai khoang 7.000 ty USD
xuéng con khoang 6.000 ty USD.
Ty pht Elon Musk ciling sé€ gidi
han cong viéc lién quan dén
DOGE ¢ mtec 130 ngay, diéu d6 cd
nghia muc tiéu sé hoan thanh sém
nhat la vao cudi thang 5/2025.

Mét s6 thach thic dat ra

Viéc quyét liét cat giam nhan
st cta chinh quyén Toéng thdng
Donald Trump théng qua DOGE
da vap phai hang loat nhiing
thach thtee dén tir cac cong doan,
co quan Chinh phu, gidi nghién
cttu va cac nghi si déi lap. Trén

? https://cand.com.vn/Chuyen-de/doge-ti-phu-elon-musk-va-buc-tuong-sao-ke-re-doi-nuoc-my-i760471/, ngay 05/4/2025.
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thuee t€ c6 su dong thudn cta ludng
dang (Cong hoa va Dan chu) vé
nhu cau cai cach chinh pht nhung
nhitng ngwoi chi trich da phé phan
cach ti€p can manh mé, nhanh
chéng t6i mitc cuc doan qua mitc
cta ty pha Elon Musk.

Gidi chuyén gia va phan tich
thi bay toé hoai nghi vé tinh kha
thi d6i véi k& hoach day tham
vong cua DOGE.

Ba Elaine Kamark, thanh vién
cdp cao vé nghién cttu quan tri tai
Vién Brookings Hoa Ky, cho rang
viéc cat giam chi tiéu lién bang la
kha thi ¢ My. Lay vi du cuu Tdng
thong My Bill Clinton tirng thuc
hién chién dich cit giam chi tiéu
vao nhitng nam 1990. Tuy nhién,
ba nhan dinh, y tudng cat giam
mot khoan 16n nhw mong muén
cta dng Musk la vo ly, boi phan
16n ngan sach la cac khoan bét
budc phuc vu an sinh xa hoi.

Ba Elaine Kamarck cling la cuu
quan chtic trong chuong trinh cat
giam chi tiéu ctaa Chinh phu My
vao nhitng nam 90 cua thé ky XX,
danh gia DOGE khong c6 quyén
lwc thuc sy d€ thuc hién cac thay
d6i 16n ma chi c6 thé cung cap loi
khuyén cho Nha Trang. DOGE
nam ngoai Qudc hoi, ma Qudc hoi
la co quan kiém soat chi tiéu cta
Chinh phu My, nhuv vay DOGE
khong c6 thwc quyén va sé gap
nhiéu kho khéan trong viéc kiém
soat chi tiéu cua Chinh phu ciling
nhu giam bot thu tuc hanh chinh.

Viéc cat giam ngan sach 1én téi
2.000 ty USD (sau ha xuéng 1.000
ty USD) sé gdp phai nhiéu khé
khan trong viéc thuyét phuc Qudc
héi thong qua, dac biét 1a khi ngan
sach chi tiéu tuy y cho nam tai
khéa 2024 du kién chi khoang
1.900 ty USD. Cac chuong trinh an
sinh xa hoi va cham séc sttc khoe,
von la nhiing linh vyec chi tiéu 16n
nhat, cting rat kho d€ diéu chinh
ma khong can thay d6i luat phap.

DOGE c6 thé gap phai sy phan
d6i rong rai trong khoi 2 triéu
nhan vién cac co quan lién bang,
doi tuong c6 nhiéu kha nang bi
mat viéc boi DOGE. Elon Musk da
cam két rdng du cé cit giam bién
ché, nhitng nguoi lao dong bi anh
hwong cé thé nhan duogc ho tro tai
chinh twong dwong mtc lwong
trong 2 nam. Tuy nhién, chi ho tro
bang tién 16 rang la chwa du. Hon
nira, viéc cit giam lwong 16n nhan
vién cong vu cling gay ra lo ngai
vé su gian doan dich vu cong.

Mo¢i day, hang trdm nguoi
tham gia cudc bi€u tinh truedc dai
ly hang Tesla ¢ thanh phd New
York vao ngay 01/3/2025 nhim
phan do6i vai tro cua ty phu Elon
Musk trong cac dot cat giam nhan
vién lién bang, cudc biéu tinh
khién 9 ngwoi tham gia bi canh sat
bat gitt. Cac cude biéu tinh khac
trudc dai ly gidi thiéu san pham
cua Tesla o Jacksonville - Florida,
Tucson - Arizona va cac thanh phd
khac cling da dién ra gay gian
doan giao thong. Day chi la mot s6
trong lan séng tuan hanh biéu tinh
v6i khau hiéu “Tesla Takedown”
(ha bé Tesla) dién ra trén khap
nuéc My nham vao 6ng chu Tesla,
ty phu Elon Musk.

Trong ntta cudi thang 3/2025,
hang chuc cac cudc biéu tinh 6n
hoa ciing dién ra nhung ¢ mot
dong thai khac, cac vu tan cong
nham vao xe dién Tesla, co so, dai
ly va tram sac ctia hang dang gia
tdang nhanh chéng trén khap nuéc
My. Thuwong hiéu Tesla da trd
thanh muc tiéu tan cdng tai nhiéu
thanh phd nhu Las Vegas, Kansas
City, San Diego... cia My. Phan
tng nay khién c6 phiéu Tesla tuan
nao cing giam ké twr khi ty phua
Elon Musk gia nhap DOGE. Da
giam khong phanh cta c6 phiéu
Tesla da khién Cong ty nay mat
hon 50% gia tri von hoa thi
treong ké tir mire dinh ghi nhéan
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vao hom 17/12/2024, twong dwong
giam gan 800 ty USD. Ty phu
Elon Mush da thtta nhan gap
nhiéu kho khan khi diéu hanh cac
cong ty ciia minh khong chi Tesla
nhu mang xa hoi X, SpaceX, Cong
ty cong nghé than kinh Neuralink
va Cong ty xay dung duwong ham
The Boring Company.

Mot bo phan lanh dao Noi cac
cling c6 phan tng nhat dinh dé6i
v6i DOGE va ty pha Elon Musk.
Ngay 22/02/2025, ty phu Elon
Musk ddng trén mang xa hoi X
rang, tat ca nhan vién lién bang sé
nhan dugc email hoi vé cong viéc
ho thuc hién vao tuan trudc do.
Ty phu Musk déng thoi canh cao
rang viéc nhan vién lién bang
khong tra 16i email truedc thoi han
23 gio 59 phuat dém 24/02 (gio dia
phuong) sé dong nghia vdi viéc
ho tte chitc. Vai gio sau, cac nhan
vién lién bang déu nhan duogc
email ttt Vdn phong Quan ly nhan
sw My (OPM) yéu cau liét ké chi
tiét 5 diém chinh nhitng cong viéc
ho da hoan thanh ¢ tuan trude do.
Tinh thé nay khién hang triéu
nhéan vién lién bang ban khodan vé
thoi diém va hinh thic dé€ phan
hoi email, kém lo lang liéu ho c6
thuwe sy mat viéc hay khong.

OPM la don vi quan ly hon
1.000 ty USD lién quan dén ché& do
huu tri, y t€ va bao hiém nhan tho
ctia hang triéu nhan vién lién bang
hién tai va cuu nhan vién, cung
vo/chong ctia ho, va dit liéu nhay
cam vé hang triéu nhan vién
Chinh phu. OPM dang nhéan chi
dao boi cac quan chttc va nhan vat
duwoc bd nhiém cdé lién hé vdi
nhém cua ty pha Musk.

B0 Ngoai giao va Lau Nam goc
nam trong s8 cic co quan da
huéng dan nhan vién khong tra
16i email. Nhiéu noi nhu Vién Y té&
qudc gia (NIH) va Bo Tw phap, lai
van dong nhan vién cho thém
huéng dan truede khi tra 1oi email.
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Ong Kash Patel, Giam d&c Cuc
biéu tra lién bang (FBI), nguoi
trung thanh tuyét déi véi Tong
thong Donal Trump, cing da chi
thi cho nhan vién “vui long tam
dirng moi phan ho6i”. Con Lanh
dao B6 An ninh Noi dia (DHS)
cling da gti email cho hon 250.000
nhan vién théng béo rang ho can
khong phan hoi email caia OPM.

Mac du khong lau trwdc han
chét dit ra, Elon Musk viét trén X
rang 6ng sé cho cong chirc lién
bang “thém co hoi tht hai” theo
lénh t&t Tong thong Donal Trump,
song khong dn dinh thoi han madi
dé hon hai triéu nguoi bao cdo két
qua cdng viéc, nhung dién bién
nay cing cho thdy sy phan tng
ctua quan chtec lanh dao cac co
quan Noi cac Chinh phu My véi vi
ty pht nay.

Ong Elon Musk ciing d&i mat
vOi cac thach thittc phap ly lién
quan dén nhiém vu cua 6ng va
DOGE. Hom 13/02/2025, gidi chttc
tu phép tai 14 bang cua My da dé
don kién, cdo budc Tong thong
My Donald Trump b6 nhiém bat
hop phap 6ng Elon Musk va da
trao cho DOGE nhiing quyén han
khong duwoc Qudc hoi cho phép.
Theo don kién, ngoai Téng thdng
My, chwa c6 mot co quan nao lai
cd quyén hanh phép 1én nhu
DOGE va diéu nay trai ngugc
hoan toan véi cau truc Hién phap
My. Vao gitra thang 3/2025, hai
thdm phan lién bang da chan lénh
sa thai nhan vién thtr viéc tai Bo
Nong nghiép, BO Nang lwong va
Bo Cwu chién binh My.

Cac do6i thu chinh tri cua Téng
thong Donald Trump ciing cong
kich, tan cong vao Tong théng va
Elon Musk, rz\?mg Elon Musk tham
gia vao co cdu quyén luc cd thé
dan dén viéc st dung quyén luc
khéng dung cach hodc tao ra
nhitng quyét dinh khong hop ly,

@

dwa trén cam hing ca nhan hon la
dwa trén dit liéu va phan tich thuc
t&. V&i muc tiéu minh bach céc chi
tiéu cua Chinh pht, DOGE ciing
phai minh bach hoéa tdi da cac hoat
dong ctia nd. Tuy nhién, cac doi
thu cta Tong thong Donald
Trump khong tin twdng diéu do,
ma cho rdng co quan nay chi la
cong cu dé€ Tong thong va Elon
Musk thuwc hién cac chinh sach
theo y mudn riéng ma khong phai
chiu trach nhiém trudc nguwoi dan.

Khong nhitng chiu moi thach
thizc ttr ngwoi lao dong, co quan
Chinh phu, gidi nghién cttu, cac
nghi sy ddi lap, DOGE con chiu sy
phan ¢ng dén tit chinh noi bd t6
chttc. Khoang 1/3 nhan sw lac do,
21 ngwoi, thudoc DOGE da ttr chiic
hom 25/02/2025 d€ bay to phan
d61 Elon Musk va cong viéc cua co
quan nay, tuyén bo sé khong thuc
hién nhitng yéu cau gay nguy
hi€m cho d4t nudc. Cac nhan vién
nay da lam viéc cho USDS trudc
khi sap nhép, doi tén, ho cho rfing
sé khong tham gia vao nd luc lam
ton hai dén cac hé thong cot 16i
ctia Chinh pht, gay nguy hiém
cho dit liéu nhay cam ctia nguoi
My hoac pha huy cac dich vu cong
quan trong.

Tuong lai cia DOGE

B Hiéu qua chinh phu duoc
thanh 1ap d€ thuc hién muc tiéu
cai cach bd may hanh chinh lién
bang, cit giam chi tiéu lang phi
va nang cao hiéu qua hoat dong
cua Chinh phu la co quan méi
trong nhiém ky hai cua Tong
thong Donal Trump, dugc trao
quyeén lyc to 16n d6i voi bd may,
tham chi gay ra xung dot loi ich,
khong chi dinh hinh chinh sach
ma con tham gia, can thiép
manh mé vao quyét dinh nhan
sw, tai chinh.

Phuwong phap lam viéc va
quyén luc cua DOGE dang la van
dé gay tranh cai va chiu nhiéu
thach thic tir nhiéu phia. Ngay ca
cac nghi s Cong hoa ¢ ludng vién
Qudc hdi cling ngay cang bat dong
voi chinh quyén Tong théng
Donal Trump vé quyén luc va anh
hwong chua ting cé cia DOGE.

Nhiéu nghi si Cong hoa khong
dong y véi phwong phép lam viéc
ctuia vién chttc chinh phu dac biét
Elon Musk, mot s nghi si khac thi
cong khai lo ngai vé quyeén luc
dang ngay cang dwoc mo rong cta
DOGE ma khéng chiu su kiém
soat nao. Tham chi trong noi bo
Chinh phu ctia Téng théng Donal
Trump da c6 nhitng bat dong nay
sinh gitta cac thanh vién cua Noi
cac véi vi ty pha Elon Musk.

Mic du vay, cé co s¢ dé tin
tuéng rang quyeén lwc cia DOGE
s€ ngay cang dugc mo rong va
hanh dong sé ngay cang manh mé,
quyét liét hon nhim dat dwoc muc
tiéu dat ra khi nhéc lai dién bién
cudc hop noi cac dau tién nhiém
ky hai cua Tong thong Donald
Trump vao ngay 27/02/2025. Tai
day, cadc by truong ngdi im ling
tai ban va lang nghe mot cach lich
sw khi Elon Musk xudt hién, phat
biéu vé quy md tham hut, dé nghi
nhan duoc sy ung hd cua cac
thanh vién ndi cac. Sau d6, Tong
thong Donal Trump hoi cac bd
treong “Co ai khong hai long véi
Elon khong?”.

bén cubi cudc hop, thong diép
gui dén cdc by truong rat ro rang:
Yéu céau tir Elon Musk, nguoi tw
coi minh la nguoi thwc thi cho
Tong théng Donald Trump, nén
duogc coi la mdét ménh 1énh twr
Tong thong, va moi nguwoi nén hai
long vé diéu do!

L.N.V.H



THE LE VIET VA GUI BAI BAO KHOA HOC
DANG TREN TAP CHI LUAT SU VIET NAM

I. Yéu cau vé ndi dung

1. Piing ton chi, muc dich cia
Tap chi Lugt su Viét Nam

Bai c¢6 ndi dung nghién ctu
phuc vu cong tac xay dung, tuyén
truyeén, gido duc phap luat.

Bai c6 ndi dung thong tin vé cac
két qua nghién ctru khoa hoc phap
ly trong va ngoai nudc.

Noi dung bai viét phai bao dam
tinh khoa hoc, tinh méi va dwa ra
dugc cac giai phap hitu ich nham
hoan thién phép luét; trao d6i kinh
nghiém, ky nang, phwong phap
hanh nghé luat su, hoat dong tu
phap va thuec thi phap luat.

2. Khong vi pham cdc diéu cim
ciia phdp ludt

Bai viét c6 noi dung khong vi
pham Luét Béo chi va nhitng diéu
khong duoc thong tin trén bao chi.

Bai gtri cho Tap chi Luat su Viét
Nam phai la bai chua dang trén cac
bao, tap chi khac. Tac gia la cha so
httu bai viét chiu trach nhiém toan
bd vé ndi dung khoa hoc, cac thong
tin, tw liéu, sd liéu, biéu d6, hinh
anh minh hoa trong bai viét.

Il. Yéu cau vé hinh thc, thé

thuc ky thuat bai viét

II.1. Bai viét c6 day du, trung
thure cac thong tin: ho va tén, hoc
ham, hoc vi, chitc danh khoa hoc,
co quan/don vi/noi lam viéc (néu
c6), hom thu dién t&, dién thoai
lién lac va sO tai khoan ca nhéan
cua tac gia (dong tac gia) d€ thuan
tién cho Tap chi lién lac, trao d6i
thong tin.

I1.2. Bai viét trinh bay trén trang
chuan A4, phong chit Times New
Roman, c& chit 13 ctia hé soan thao
Winword; gian dong don, cach
doan 6 pt; Ié trén 2 cm; 1€ dudi 2
cm; 1€ trai 3 cm; 1€ phai 1,5 cm. S6
trang dugc danh ¢ gitra, Ié trén
cua trang gidy. Néu c6 bang biéu,
hinh vé trinh bay theo chiéu ngang

kho giay thi dau bang la Ié trai cua
trang gidy. Do dai bai viét t6i thi€u
4 trang, t6i da 12 trang.

- Cac cum tir duoc st dung
nhiéu [an trong bai viét c6 thé viét
tit theo chit cai in hoa, khi xuat hién
lan dau dwoc viét day du va lién
d6 dat ky hiéu viét tat trong ngodc
don. Ky hiéu viét tat phai duoc
dung thong nhat trong toan bd bai
viét. Khong viét tit tiéu dé bai viét,
tiéu dé cac muc, tiéu muc, cac cum
tie it xuat hién trong bai viét.

- Céc thuat ngir tiéng nudc ngoai
st dung can trich dan nguyén van,
kem theo phan dich sang tiéng Viét
(tre trvong hop khong c6 thuat
ngit duoc dich twong ting).

Tac gia gui bai viét cho Ban
bién tap bao gom 1 ban dién ti (bat
budc) va 1 ban in (néu cd). Bai bdo
phai kém theo cac thong tin:

Tém tit bai  bao/summary/
abstract (bang tiéng Viét va tiéng
Anh), dai khong qua 250 ti;

Tt khda ctia bai bdo/keywords
dai it nhét 3 tr, nhiéu nhat 6 tu,
theo thit ty alphabet;

Tai liéu tham khao/references.

I1.3. Tai liéu tham khao, trich
dan duoc st dung trong bai phai
dam bao tin cdy, khoa hoc, chinh
xac. Tac gia bai viét hoan toan
chiu trach nhiém vé viéc trich
dan, chi thich nguon tai liéu tham
khao. Phan tai liéu tham khao viét
bang ngdn ngit ctia nudc xudt ban
tai liéu do; khong qua 10 tai liéu
trong mot bai viét va duoc trinh
bay nhu sau:

Xép theo tling ngdn ngt, tiéng
Viét dau tién, r6i dén cac ngdn ngir
khéc (Anh, Nga,...).

- Xép tai liéu tham khao theo
thtt ty ABC: Tac gia nguoi nudc
ngoai: xép thit tw ABC theo ho; tac
gia nguoi Viét Nam: xép thir tw
ABC theo tén; Tai liéu khong c6 tac
gia, coi tén co quan ban hanh nhuw

tac gia va xé&p theo chir dau cua co
quan d¢6 (VD: Bang Cong san Viét
Nam xép theo chix D).

-D6i voi tai liéu la bai viét, ghird
ngudn tai liéu theo th tu: Tén tac
gid, tén bai viét, tén tap chi, s6 xuét
ban, nam xuat ban, s6 trang tap chi
duoc trich dan (VD: P Xuan Lan,
Thuee tién thuec hién ludt phé bién, gido
duc phdp ludt, Tap chi Tap chi Luat
su Viét Nam, s6 11/2020, tr. 32).

- D6i véi tai liéu la sach, ghi
rd nguodn tai liéu theo thw ty: Tén
tac gia, tén sach, nha xuét ban, noi
xudt ban, nam xudt ban, s6 trang
sach dugc trich dan (VD: Vo Khanh
Vinh, Ludt so sanh, Nxb Khoa hoc xa
héi, 2015).

- D6i vdi tai liéu trén website,
ghi r6 nguon tai liéu theo thw tu:
Tén tac gia, tén bai viét, dia chi
truy cap, ngay/thang/nam truy cap
(VD: Chau Huy Quang, Ludt sw Viét
Nam trong boi canh hoi nhip quoc té,
https://Isvn.vn/luat-su-viet-nam-
trong-boi-canh-hoi-nhap-quoc-
te1640256386.html, truy cap ngay
20/01/2022).

Tac gia c6 bai viét ding trén
Tap chi Luat su Viét Nam dwoc tra
nhuéan but theo quy dinh, dugcbiéu
mot cudn Tap chi c6 bai viét. Trong
truong hop bai viét duoc dang trén
Tap chi Luat sw Viét Nam, Tap chi
Luat su Viét Nam ¢4 toan quyén st
dung bai viét dwdi moi hinh thirc.

bDia chi ti€p nhan bai viét:
tapchiluatsu.in@gmail.com; Dién
thoai: 0915385150. Ban Bién tap Tap
chi Luat sw Viét Nam, tang 1 Toa
nha CT13B, KDT Nam Théng Long,
duong Vo Chi Cong, quan Tay Ho,
Ha Noi.
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