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TU TUONG HO CHIi MINH VE PHAP QUYEN
VA CHU NGHIA HIEN PHAP

GS.TS NGUYEN PANG DUNG"

Tém tat: “Nha nuwdéc phdp quyén” duoc sie dung 6 Viét Nam vao nhitng nim ddu ciia cong cudc doi méi, nhung
nhiéu khdi niém, nhiéu dic diém ciia né chwa dwgc diing mot cdch chinh xdc, khoa hoc va ciing chwa c6 sw twong thich
v6i quan ni¢m ciia cdc nha khoa hoc & cdc nwdc tién tién trén thé giéi va phwong Tdy. Trong dé cd cd khdi niém lan ndi
dung chinh yéu la gioi han quyeén lwc nha nwéc (chit nghia hop hién - constittutionalism). Nhuwng la thay, vin dé phdp
quyén da dweoc dung rat chinh xdc ngay tir dau va rdt som trong Tw twong ciia H6 Chi Minh nhitng ndm ddu ciia thoi
ky ddu tranh gianh va xdy dwng chinh quyén moi.

Tir khéa: Nha nwoc phdp quyén, phip quyén, chi nghia hop hién.

Abstract: “The rule of law” was used in Vietnam in the early years of the renovation process, it has been more than
20 years, but many of its concepts and characteristics have not been used correctly, scientifically and has not been
compatible with the concept of scientists in advanced countries in the world and the West. Including both the concept and
the main content is the limit of the state power (Constitterationalism). But strangely, the issue of rule of law was used
very accurately from the beginning and very early in Ho Chi Minh's thoughts in the early years of the struggle for and

building a new government.

Keywords: The rule of law, rule of law, constitterationalism.

Patvan dé

Nghién ctru vé Tw ttrcmg Ho6 Chi
Minh phai gén chit ché véi sw phan
ky hoat dong cach mang ctia Nguoi.
Qua trinh va cac hinh thitc hoat
dong cach mang ciia H6 Chi Minh
6 thé duoc phan chia thanh cac giai
doan nhu sau:

Giai doan 1 (1911-1946), ttx khi ra
di tim duong ctu nudc dén khi
thanh lap ra nudc Viét Nam Dan
chti cong hoa. Tu twdng ctia H6 Chi
Minh trong giai doan dau tién nay
thuan khiét tu twong ctia dan chu tw
san Phap te do, binh ding phap
quyén va tinh than phap luat.

Giai doan 2 (1946-1969), H6 Chi
Minh la nha tu tuwong ctia nguoi
dung dau Chinh phu c6 trach nhiém
xay dung va thuc thi Hién phap va
phap luat. Giai doan nay c6 thé chia
tiép lam 2 giai doan ngan hon: tt
1946-1959 la dan chu tu san, chua
nang vé tw twdng xa hoi chu nghia
cua Lién X0 c; tir 1959-1969 Tuw
twong HO6 Chi Minh ap dung trong
khuon khd c6 sy anh hudng ly
thuyét chu nghia xa hoi. Trong
khudn kho caa ly thuyét xay dung
cht nghia xa hoi véi nén kinh té tap
trung ké hoach hoa theo mo6 hinh

ctia Lién X0 ci va cua h¢ thong xa
hdi cht nghia Dong Au.

Tw twong chinh tri caa H6 Chi
Minh giai doan tredc Cach mang
thang TAm nam 1945 va Hién phap
nam 1946 rat c6 gia tri. Nhitng tw
twong tién by va nhan van dugc
chtta dyng trong nhitng yéu sach
ctia Nguroi voi Chinh phu thudc dia
Phap qué'c, sau d6 duoc chira du’ng
trong n6i dung ctia Hién phap nam
1946 va nhitng sic luat ma Ho Chi
Minh ky sau ngay thanh lap Chinh
pha Viét Nam Dan chu cong hoa.
Nhitng tu tudéng nay phan 16n
mang dam tinh chat dan chu tw san,
nhung suy dén cung noi dung nay
chira dung tu twong vé phap quyén
va chu nghia Hién phap.

Tu tuéng H6 Chi Minh vé

phap quyén

Trong cac ngdn ngit cia phwong
Tay, nguoi Anh va nguoi My voi hé
thong phap luat Anh My (common
law), chung ta khong thdy c6 chir
“nhanudc” ¢ trong d6 voi thuat ngte
ctia ho la “the rule of law”. Nguoi
Dtec ¢6 chit “rechtsstaat” khoi nguon
tt nhitng nha hién phap hoc va
nhirng nha triét hoc phap quyén cuia

* Trwong Pai hoc Thai Binh Duong.

! C6 nguoi dich thuat ngi nay la * phap tri”.
2 Nguyen Si Ding, Thiin linh phdp quyén, M{t géc nhin cua tri thirc, tap 4, Nxb Tré va Tap chi Tia sang, 2004, tr. 368-371.

Dtee, Y va Ao vao thé ky XIX, ciing
chi c6 thé hiéu 1a “phap quyén” .

Phép quyén la mét ly thuyét cua
phuong Tay. Phap quyén thuc chét
la mot md thiec t6 chirc xa hoi ma
trong d6 nha nwdc cling nhu moi
chu thé khac trong xa hoi phai chiu
sw cuong toa quyén luc ctia phap
luat. Moi chui thé trong xa hoi trong
do6 c6 ca nha nwdc phai tuan theo
phap luat, hay noéi cach khac khong
ai ding trén phap luat.

Van dé ddt ra ¢ day la tai sao
phép luét lai c6 cong nang kiém soat
nha nwdc va xa hoi? Cau tra 1oi
chinh la & cht “than linh” trong cau
ca cua H6 Chi Minh. “Théan linh”
lam cho phap luat c6 quyén lyc rang
budc moi chu thé trong xa hoi. Dan
lai Vigt Nam yéu ciu ca ctia H6 Chi
Minh, TS Nguyen Si Dung cho rang

phap quyén” vé ban chat gén lién
voi “than linh”. Nhung “ than linh”
¢ day nghia la gi? Dan chiéu dén
Tuyén ngdn doc lap, ong Diing quan
niém “than linh” ¢ day chinh 1a

phép luat ctia tao hdéa” (con duoc
goi la phap luat tuw nhlen) Phap
quyeén gan voi phap luat ctia tao hoa
la nguyén nhan sau xa dan dén céi
goi la “than linh phap quyeén”2.
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Phép luat nhan dinh c6 quyén
lwec rang budc nha nwedc va xa hoi vi
n6 hap thu stc manh tr ludt tw
nhién. Chi khi nao phap luat ctia
con nguoi gan voi luat tu nhién thi
moi la mot thi phap luat can thiét
cho phap quyén va modi co cong
nang kiém soat xa héi. Trong tu duy
phap ly ctia phuwong Tay, luat tw
nhién dugc hiéu 1a hé thong quyén
lgi va chinh nghia chung cua loai
nguoi. Mot nha luat hoc duong dai
nguoi Anh noi: “Luat ty nhién sinh
ra dong thoi véi loai nguoi va do
Thuong d€ chi phdi c6 hiéu lyc cao
hon bat ct loai luat nao. Bat ké loai
luidt nao néu doéi choi vdi luat tw
nhién déu vo hiéu; va cac loai phap
luadt dwoc coi la c6 hiéu luc trong
phap luét loai nguoi ciing déu truec
tiép hodc gian tiép hap thu stc
manh va quyén uy trong loai luat
nguyén thuy nay”®

Luat ty nhién 1la mo6 théc tw
nhién ctia xa hoi loai ngwoi, nguyén
hinh trat tw tw nhién ctia xa hoi ma
wdc vong cua loai nguoi huwdng téi.

biéu dang ban thém la Chu tich
H6 Chi Minh khong chi yéu cau nha
nudc phai theo ché d6 phap quyén.
Nguoi yéu cau phap quyén ddi véi
“tram diéu” - tirc la moi thi, toan xa
hoi. Thuce ra, Nguoi yéu cau vé mot
nén phap quyén doi véi toan xa hoi.
Phép quyén khong don thuan chi 1a
mo thiec t6 chite nha nudc ma con la
mo thitc t6 chitc xa hoi. Tinh than
phép quyeén c6 thé duoc ting dung
ddi véi ca doi séng cong quyen lan
trong xa hoi cong dan. Phap quyén
trong xa hoi cong dan c6 thé hiéu la
quyeén lyc ctia phap luat trong xa
hoi cong dan. D6i v6i phap quyén
cua céng quyén thi cong quyén la
doi twong chiu sy kiém soét cua
phép luét, con d6i véi phap quyén
ctia xa hoéi cong dan thi cong dan la
chu thé sit dung quyeén lwc ctia phap
luat dé€bao vé cac quyén va tu do cd
nhan ctia minh.

Chuing ta nh¢ lai réng trong Viét
Nam yéu ciiu ca, H6 Chi Minh yéu cau
vé “phap quyén” cht khong phai la

“nha nuwdc phap quyén”. Chu tich
H6 Chi Minh da rat chinh xac khi
dung chit “phap quyeén”.

Céi ma ching ta can hudng téi la
mot nén phdp quyén chung cho
toan xa hoi hay chi la chi mot “nha
nudc phap quyén”*. Hién nay, theo
nhan thitc xa hdi ching ta, nha nudc
phép quyén chi 1a nha nuwéc quan ly
xa hoi don glan bang phap luat thuee
dinh, do qudc hoi ban hanh. So véi
viéc quan ly xa hoi bang ménh lénh
hanh chinh, cach hiéu nay la mot
tién bo to 16n trong tu duy phap ly
ctia nguwoi ViétS. Tuy nhién, phéap
quyeén la mot cai gi d6 khac hon,
chudn xac hon, “than linh” va
thiéng liéng hon. Tu duy “quan ly
xa hoi bang phap luat” cf 18 la tu
duy phap ché hon la tw duy phap
quyén. Boi vay nguoi ta méi coi mot
trong nhitng dac trung ctia mo6 hinh
tong thé nha nudc phap quyén xa
hoi cht nghia ¢ Viét Nam la “qudn
Iy xd hdi bang phdp ludt, ting cuong
phdp ché’xd hdi chii nghia”®. Cé nghia
la chiing ta da 1ay ndi dung cta phap
ché& @€ dinh nghia phap quyén. Day
don thuan chi 1a phap tri - “the rule
by law”, ma kh()ng phai la “the rule
of law”. Luat cta phap quyén pha1
la luat thé hién nguyen tac cong
bang, thé hién quyén con nguoi...
Néu chi la phap luat don thuan,
thuan tién cho quan ly nha nudc thi
chi 1a phap tri, cho du c6 dugc thi
hanh nghiém chinh di chang nita thi
cling la phap tri cia Han Phi Tt thoi
Trung Qudc cd dai vdi viéc ap dung
cua Tan Thuy Hoang.

Thuc ra phap quyén va phap ché

la nhitng triét ly phap luat c6 noi
dung khac nhau méac du déu dé cao
vai tro ctua phap luat. Trong khi
phép ché coi phap luat 1a cong cu
quan ly ctia nha nudc thi phap luat
trong phap quyén lai coi phap luat
la cong cu cua cong dan dé€ kiém
soat cong quyén. Phap ché coi phap
luat khoi nguon tir nha nuwéc, do
nha nudc ban hanh nén chi chap
nhan luat thanh van trong khi phap
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quyeén coi phap luat khoi nguon tie
luat te nhién nén ngoai luat thanh
van, an 1¢, tap quan, cong ly, lvong
tam cling la sttc séng noi sinh cua
hién phap va phap luat. Trong khi
phap ché budc nguoi dan phai tuan
theo phap luat ctia nha nudc thi
phép quyén cho phép nguoi dan co
thé vién dan dén 1& phai, ly tri, cong
ly d&€ bao vé minh trudc nhiing dao
luat bat hop ly va y chi cht quan cta
nha nuwdc.

K¢ thtta Tu twong cia H6 Chi
Minh, ching ta can thyc thi mot nén
phap quyén chit khong chi 1a phap
ché xa hoi chu nghia, ma trudc day
da la ddc trung ctia nén kinh t€ tap
trung, quan liéu, bao cdp.

“Rule of law” ¢6 thé duoc hiéu la
“phap quyén”, “nguyén tic phap
quyeén”, “xa hoi phap quyén”, “tinh
than phap quyén” va xay dung mot
“van hoéa phap quyén?.. nhung
khong thé la “nha nudc phap
quyén”. Nguyén tic phap quyén c6
thé dugc ing dung ddi voi ca cong
quyén lan trong xa hoi cong dan.
Phép quyén trong xa hoi cong dan
c6 thé hiéu la quyén luc cua phap
luat trong xa hoi cong dan, thuc
hién chu quyén nhan dan. D6i véi
phép quyén thi cong quyén la doi
twong chiu su kiém soat cua phap
luat, phap quyén ctia xa hoi cong
dan thi cong dan la chu thé st dung
quyeén luc ctia phap luat dé bao vé
cac quyén va tu do ciia minh.

Nhu da néi, phap quyén co
nghia l1a phap luat gitt vai tro thong
tri trong xa hoi va ngudn goc quyén
e nay cta phdap luét chinh la luat
tu nhién. Luat te nhién ¢ day chinh
la cong ly, dao ly, chinh nghia, cac
quyeén va loi ich chinh dang cta con
nguoi duoc H6 Chi Minh danh gia
la cao quy va thiéng liéng nén nguoi
goi la “than linh”. N6i cach khéc,
phép luat chi c6 quyeén luc d6i véi
xa hoi khi nao né tré thanh phap
quyén, phan anh cac quyén ty nhién
chinh dang ctia con nguoi.

3Dan lai tir: Du Vinh Cén, Téng quan phup ludt Nho gia, Ban dich cua Vlen Thong tin khoa hoc xa hoi, H, 2002, tr. 61.

* Luuy rang trong tleng Anh, khong co chir “nha nude phap quyen thay vi chi ¢6 chit “the rule of law” (phap quyén).
Trong tiéng Phap, c6 khai niém twong ty la “etat de droit” (nha nuwdc ctia phap luat).

> Nguyeén Si Diing, sdd, tr. 368.
¢ GS Hoang Van Hao, Van dé din chii va cdc ddic trung ciia mo hinh tong thé’ Nha nwée phdp quyén xa hi chit nghia 6 Viét Nam,
Tap chi Nha nuée va phép luét, s6 2/2003, tr. 17-18.
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Triétly vé “than linh phap quyén”
ctia H6 Chi Minh cé thé va can dwoc
coi la triét 1y 1ap phap ctia Viét Nam
hién nay. Mu6n xay dung thanh
cong Nha nudc phap quyén, ching
ta phai lam cho phap luat phan anh
duwoc nhitng cai cao quy ctia con
nguoi: cac quyén va lgi ich chinh
dang cua con nguoi.

..Bdy xin Hién phdp ban hanh,
tmm diéu phai co thin linh phdp
quyén...”. Chinh day l1a chd H6 Chi
Minh gan phap quyen voi Hién
phép. Hién phap véi tu cach la dao
luét co ban c¢6 hiéu luc phap ly cao
nhdt, thé hién moéi quan hé gitra
phap quyén va cht nghia hién phép.

Khi ching ta dat cac yéu cau lai
voi nhau va cung véi ban Tuyén
ngdn doc lap ngay 02/9/1945, thi
thdy Tu tuong caa H6 Chi Minh
phan chiéu day du tu twong phap
quyeén va chu nghia hién phap, ma
ngay nay ngay ca trong ly thuyét
chiing ta dang thiéu hut, hodc chi it
la chua thong nhat duoc ndi ham va
mdi quan hé gitta chung.

Phép quyén (rule of law) duoc
Aristotle dé cap lan dau trong tac
phéfm kinh dién Chinh tri (Politics)
khi ong dat ra cau hoi luat hoan
chinh nh4t hay ca nhan xudt sac
nhat cai tri thi sé t6t hon’. Cau hoi
con xem xét tinh chat ctia luat va dic
tinh cta chinh quyén ban hanh va
thuc thi luat. Diéu nay c6 diém
twong dong voi hoc gia sau nay
ngwoi Phap Jacques Chevallier khi
nhan dinh “luat phap khong chi la
cong cu hoat ddéng ctia nha nirdc ma
con la phuwong tién gidi han stic
manh cuta chinh quyén”®. Aristotle
cing dat van dé ve epieikeia
(thwong duoc dich sang tiéng Anh
la equlty 1€ cong bang) mot trong
nhiing y niém so khéi c6 anh huong
16n dén viéc hinh thanh nhan thitc
vé phap quyén sau nay. T Plato
dén Aristotle va sau d6 1a Thomas
Aquinas da tao ra truong phai phap
quyén truyén théng cho rang quyén

cong dan la gbc cua moi quyén
khac®. Quyén ty nhién chi la quyén
phai sinh ctia quyén cong dan vi chi
khi la cong dan, con ngwoi moi
dugc huong cac quyén do. Nhirng
quyeén do6 khong ton tai trong trang
thai da man, noi con ngwoi khong
duoc bao vé va vi vay cac quyén do
khong ton tai.

John Locke trong tac phdm Khio
ludn thir hai vé chinh quyén khi nhan
manh “cho du la ai, khi ¢6 quyén lap
phép hay quy‘én luc tdi cao cia mot
cong quoc, cting luon bi rar\g budc
vao viéc phai cai quan bang cacluat
da duoc thiét 1ap mot cach on dinh,
da ban hanh chinh tbt’rc va duoc
nhan dan biét dén”™°. Ong cho ring
cac quyen tu nhién la nguén goc cua
moi quyén. Con nguoi tham gia vao
cong dong dé bao vé cac quyén do.
Sau do Hugo Grotius da hop ly héa
phap quyén can ct vao cac nguyén
tac cta ly tri, khé€ wdc va tro thanh
nguoi sang lap ra thuyét phap
quyeén tw nhién hién dai''.

Montesquieu ddt nén méng cho
tw duy phan chia quyén luc - dic
biét nhanh tw phap phai doc lap véi
nhanh hanh phap va lap phap'

Nhitng ngwoi lam ra luat khong thé

tie minh thyee thi phap luat boi nhw
vay sé dé dan dén tinh trang lam
quyén, xdu nhat c6 thé nhw la bao
chiia (tyranny). Tu twong vé tu
phdp doc lap ctia Montesquieu ddc
biét diing dan néu dat vao boi canh
cta nuwéc My. Trén thuc t€, nhanh
lap phap va hanh phap cé nhiing tac
dong qua lai khi c6 su xudt hién ctia
dang phai. Tong théng c6 thé co
nhing loi thé nhat dinh khi déng
chiém da s6 & nghl vién la dang ctia
minh va phap quyén van duoc duy
tri nho vao tinh doc ldp ctia nhanh
tu phap.

O Viét Nam hién nay chung ta
dung chit “the rule of law” ra thanh
“Nha nuéc phap quyén” véi chiv
“Nha nuwdc” viét hoa. Néu khong
nghién ctu ky ludng, néu khong

triét tu ki ludng rat dé cho nguoi ta
lam twong Nha nuwéc phap quyén la
tdng cuong, hoan thién nha nudc
bang phap luat. Hay noi mot cach
don gian nhu la bién phép bang
phép luat dé tang ceong hoan thién
nha nudc, cung ¢ vai tro va quyén
e nha nudc. Trong khi do, ngay ti
dau Ho Chi Minh khong c6 s nham
1an nhuw vay, trong 8 yeu cau ca va
trong tat ca cac bai viét cia Nguoi
khong dung nhu ching ta la “Nha
nudc phap quyén”, ma chi dung
thuat nglt “phap quyén”. Theo ching
t6i, H6 Chi Minh da dung dung hon
chiing ta dang duing hién nay.

Cac yéu td ctia phdp quyén gom:
(i) Phdp quyén c6 nghia la khong
mot ca nhan nao, du la tong théng
hay cong dan, duoc ding trén luat
phap. Cac chinh phu thuec thi quyén
luc bang luat phap va ban than ho
cting phai chiu nhitng han ché ctuia
luat phap, (11) Luéat phap phai thé
hién y chi cua nhan dén, binh dang
cho moi ngum, chtt khong phai y
mudn cua cac vi hoang d¢, nhtrng
nha doc tai, cac twdng linh, chirc sac
ton gido hay cac dang phai chinh tri;
(iii) Hé thong toa an doc lap, ving
manh, c6 sttc manh, quyén luc, cac
nguon lyc va uy tin, d€ budc cac
quan chttc chinh phu, ké ca nhiing
nha lanh dao cao nhat phai chiu
trach nhiém trudc cac quy dinh va
luat phap cua qudc gia; (iv) Luat
phép c6 nhiéu ngudn sttc manh c6t
16i: hién phap thanh van, cac bd luat
va quy dinh; cac gido huan ton gido
va sac toc; cac thong lé... nhtmg phai
c6 muc dich ton trong, bao vé va bao
dam quyén con nguoi, cac quyén va
su tw do cua cong dan®.

Maic du cd sw khiac nhau nhat
dinh nhu vé nhitng yéu t6 biéu hién,
nhung ca phap quyén va chu nghia
hién phap déu c6 chung muc dich la
vl con nguoi, cling la sw gidi han
quyén luc nha nuwdc va cung phai
dua trén hién phap. Phap quyén
trong thoi ky hién dai dugc thé hién

7 Aristotle, Politics, 2d ed, translated by Carnes Lord (University of Chicago Press, 2013).
8 Jacques Chevallier, L'astat de droit, 5th ed (Montchrestien, 2010) at 18.
?John Inglis, ed, Thomas Aquinas (Routledge, 2016).

10John Locke, Khao luan thit hai vé chinh quyén, translated by Tuan Huy L&, Nxb Tri thtrc, 2019 tr. 178.
T Adam B Selligman, The Idea of Civil Society (Princeton University Press, 1995) at 17.

12 Montesquieu, De I'esprit des lois (Gallimard, 1995).
B3 Principles of The Rule of Law, Bd Ngoai giao Hoa Ky, Chuong trinh thong tin qudc t&, 2004.
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rd nét cac quan diém, tw twong cua
cht nghia hién phap. Chinh quyén
dwoc chia ra thanh ba quyén: lap
phap, hanh phap va tu phap. Moi
nhanh quyén luc déu c6 co quan dai
dién twong tng la qudc hoi, chinh
phu va toa dn dé€ thue hién chuc
nang cta minh va dac biet la sy
kiém ché doi trong 1an nhau. Phan
quyén la mot noi ham c6t yeu ctia
hién phap O dau khong c6 phan
quyeén thi 6 d6 khong c6 hién phap.
Thanh tuu 16n nhét cua hoc thuyét
phan quyén dé€ thuc day phap
quyén la tw phap doc lap. Hoc
thuyét phan quyén trong nhiéu
treong hop hodc c6 thé néi mot cach
chinh xac la & da phan thoi gian, chi
6 hai quyén ton tai chit khong phai
ba quyén't. D¢ la lap phap - hanh
phap va tu phap. Lap phap va hanh
phép ludn doi hoi ¢ su thong nhat
v6i nhau. Cho du nha nudce c6 duoc
t0 churc theo kiéu nay hay kiéu kia
thi tu phap bao gio cling phai doc
lap. Tu phap chi dwoc doc lap khi
quyén nha nuwéc khéng duoc tap
trung, tttc phai dwoc phan ra. Muc
dich ctia su doc lép néy maoi bao
dam chtic nang xét X1t vO twe va cong
bang cla toa an - lau dai bao vé tw
do va quyen con nguoi, chinh la cot
16i ctia nguyén tac phap quyén.

Tu tuéng Hé6 Chi Minh vé Chu

nghia Hién phap

That la cao quy, trong cau dau
cua cau ca: Bay xin Hién phip ban
hanh, tram diéu phdi cé thin linh phdp
quyén, H6 Chi Minh con gieo chi
“Hién phap” nhu la dao luat co ban
khoi nguyén cho cho cau “tram diéu
phai c6 than linh phép quyén”. That
la hai hoa va that la logic, & day HO
Chi Minh da néi dén mot thir quan
diém hoc thuyét, ma chua tirng co
trong hoc thuat ly luan cua Viét
Nam. D6 la chit nghia hién phéap.

Chu nghia hién phap trong tiéng
Anh la constitutionalism, c6 nguoi
dich la “chu nghia hop hién”, c6
nguoi dich 1a “chu nghia 1ap hién”.
Theo ching t6i, nén dich la “chu
nghia hién phap” thi sw chuyén tai

Chul tich H6 Chi Minh tham gia b6 phiéu biu dai biéu Quoc hoi.

bao quat va day du hon. Cac thuat
ngtt hién phap tri, hay chu nghia
hién phép hau nhu cling c6 mot noi
ham gan twong tw. Noi ham cta
khai niém “cht nghia” dang la mot
trong nhiing van dé rat 16n trong ly
luan ctia khoa hoc phap ly hién nay
¢ Viét Nam. Tt dién tiéng Viét cua
Viét Nam dinh nghia: “Chti nghia la
hé théng cac quan niém, dao duc,
van hoc, nghé thuat, duoc coi la ly
luan co ban huéng dan moi mat
hoat dong”*.

Tt dién chinh quyén va chinh tri
Hoa Ky cua Jay M. Shafritz ghi
nhan: “Chua nghia hién phap la sw
phat trién ctua nhiing tu twong hop
hién qua nhiéu thoi dai. Trong khi
ly luén c6 dién vé hién phéap thuong
phai quay vé voi nhiing tu tuong
cua Aristotle, thi cua ly luan hién
phdp hién dai lai xudt phat ti

nhing tu twong khé wdc xa hoi thé

ky XVII. Nhiing biéu hién déc trung
cua hién phap la khai niém vé mot
chinh pht htu han ma thdm quyén
toi hau ctia né ludn ludn phai tuan
thu sy dong y cua nguoi bi cai tri'®.

Cac yéu t6 cua chi nghia hién

SO 9(137)@ THANG 9-2025

Anh t lidu.

phép - chinh quyén bi giéi han
quyén lyc gom: (i) Chinh quyén phu
hop véi hién phap; (ii) Phan quyén;
(iii) Chu quyén thudc vé nhan dan;
(iv) Te phap doc lap va cd toa an
hién phap; (v) Luat dan
quyén/quyeén con nguoi; (vi) Kiém
soat canh sat; (Vn) Quan d6i nam
duéi diéu khién cua dan sy; (viii)
Khoéng mot thé lyc nao c¢d quyén
dinh chi hoat dong mét phan hodc
toan thé hién phap?”.

Chu nghia hién phap phai ¢
hién phép. Hién phép thuo mdi ra
doi cling nhu cac dao luat khac, la
mot dao luat ctia nha vua ban hanh
nhung véi tac dung han ché€ quyén
Iiec ctia nha vua, va dan dan Chuyen
sang khang dinh quyén cta tat ca
nguoi dan trong thoi dai ctia dan
chu. L€ duong nhién, nhitng quyén
nay mdi ban dau chi danh cho tang
16p quy toc va cang ngay cang md
rong cho cac chu thé khéc, ngay ca
ctia than dan, ma truedc dé ho chi cd
nghia vu ma khong cé quyén loi...
D6 la nhiing thoi ky cta ché do
phong kién, thye dan. Sang t6i ché
dd dan chu, chu quyén thudc vé

“Pang Dung Nguyen Hoc thuyet tam quyén hay la "nhi quyén” phan lgp, Tap chi Luét hoc, s6 10 (2009), tr. 18-22.
15 Vién Ngon ngtt hoc, Tir dién tidhg Vigt, Nxb Da Néng, 2000, tr. 174.
16 Jay M Shafritz, The HarperCollins dictionary of American government and politics, 4th ed (HarperCollins, 1996).
17 Henkin (2000): Elements of Consittutionalism Unpublished Manuscript, p 203.
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Bdc HO thim dgi biéu gido vién toan mién Bdc nam 1958.

nhan dan thi hién phép la mot ban
khé wdce xa hoi ciia nhan dan do nhan
dan thuyc hién quyén cha quyén cta
minh lam ra, cam két véi nhau cting
thanh 1ap ra nha nudéc véi muc tiéu
duy tri hanh phtc cia minh, ma
khong phai la thanh lap ra nha nuwéc
d€ ap buc, thong tri, cai tri nhan dan.
Trong treong hop nha nuwdc khong
theec hién duogc nguyén vong do,
nhan dan cé thé trong cho vao hién
phép de thay d6i nha nude. L}'I tuong
nay duoc cac nha tu tu’ong cta thoi
ky Phuc hung va Khai sang khang
dinh nhu J. Locke, S. Montesquieu.
Muc tiéu va chu thé ctua hién phap
déu phai duoc ndi lén trong doan
van dau tién ctia hién phép - 1oi né6i
dau ctia mdi ban hién phép.

Hién nay, nhiéu hoc gia nguoi
My cho rang chu nghia hién phap la
thue hién nguyén tic phap quyeén.
Ngay tir dau bai viét vé Chu nghia
hién phap ctia minh, Greg Russell
da viét: Chu nghia hién phap hay
phap tri (the rule of law) c6 nghia la
quyeén lgc ctia nhitng nguoi lanh
dao va ctia cac co quan chinh quyén

phai duoc han ché. Chu nghia hién
phép nhu moét chu thuyét vé chinh
tri hay vé phép luat néi vé mot
chinh quyén ma nhiém vu truedc hét
1a nham phuc vu cho toan thé moi
nguoi va bao vé quyén ca nhan'®.
K& tir khi d6i méi ¢ Viét Nam,
thuét ngtt “nha nuwdc phap quyén”
xuat hién trén cic dién dan khoa
hoc 1an cac dién dan cong cong. Roi
sau ddy it ndm, nhat la trudc va
trong cong cudc xdy dung va stra
doi Hién phdp nam 1992 lai xuat
hién moét thuat ngtt khoa hoc méi la
“cht nghia hién phap”, c6 nguoi con
dich la chu nghla hop hién (constiti-
tuonalism), cho rang day la hai hoc
thuyét luat hoc hién dai c6 lién
quan dén phat trién khoa hoc phap
ly cta ca thé gi¢i. Nhung diém rat
la & day la: Néu “nha nudc phap
quyén” va “hién phap” dwoc xuat
hién rat nhiéu trong cac van kién
chinh tri, phap ly va trén tat ca cac
dién dan khoa hoc, thi “chu nghia
hién phép” rat it dwoc nhac dén,
tham chi lai chwra bao gio duoc nhic
dén trong cac van kién chinh tri,

i }
Anh tw liéu/TTXVN.

phap ly ¢ nudc ta hién nay. Xin
duoc luu y mac du ching ta c6 hién
phap, nhung khong cé cht nghia
hién phap, thi hién phap sé kho co
thé dua vao trong cudc séng cua
nguoi dan.

That la la lung hon 100 ndm sau
gi6i hoc thuat ctia ching ta luan mai
ma chua ¢6 sy thdng nhét, hodc noi
dén xa hoi phap quyén nhung
ching m&y nguoi lién hé dén chu
nghia hién phép; nhung ciing that
ky diéu, chi bang mot cau ca ctia Bac
HO thoi, hai thuat nglr la phap
quyeén (the rule of law) va chi nghia
hién phap (constitutionalism) da
xudt hién dong thoi tir rat sém, nhuw
bao bdi “than linh”, khong nhiing
trong suy nghi, ma con dén mirc
nhuan nhuyeén bién thanh 10i ca, d€
dén bay gio con nguyén gid tri. Bo6
la hai hoc thuyét quan trong bac
nhét cho su xdy dung va thuc thi
phap luat hién nay ma chtng ta
dang trén con duong xay dung va
hoan thién trong ky nguyén mai, ky
nguyen vieon minh ctia dan toc.

N.b.D

18 Greg Rusell, Chil nghia hién phdp, Luan thuyét vé chinh quyén dan sy, T. 2, Chuong 4; Dai hoc Qudc gia Ha Noi, Ve phip
quyén va chit nghia hop hién - Mt s6'tai ligu cuia cdc hoc gid nwée ngoai, Nxb Lao dong xa hoi, 2012, tr. 56
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TIEU CHUAN LAO PONG TRONG CPTPP VA EVFTA

HOAN THIEN PHAP LUAT VIET NAM
HUONG DEN PHAT TRIEN BEN VUNG

PANG THANH HAN"

Tom tdt: Trong tién trinh hoi nhﬁp kinh té"qudc té sdu rgng, viéc thwc thi hidu qua cic cam két vé tiéu chudn lao
dong trong cdc hzep dinh thwong mai tw do thé'h¢ méi nhw Hi¢p dinh Doi tdc toan di¢n va tién bo xuyen Thdi Binh
DLfO’ng (CPTPP) va Higp dinh thwong mai tw do Lién minh chiu Au - Vigt Nam (EVFTA) tré thanh mgt yéu ciu tat yéu
doi voi Vigt Nam. Tuy nhién, thuc tién cho thdy hé thong phdp ludt lao dong Viégt Nam vin ton tai nhirng diém chia
tirong thich voi cdc cam két quoc teé, dic biét trong khau ngi ludt hoa va thuc thi.

Bai viét phin tich ndi dung, y nghia ciia cic tiéu chudn lao dong trong CPTPP va EVFTA; ddnh gid mitc do twong
thich ciia phap lugdt lao dong Viéet Nam hién hanh; nhin dién cic thdch thirc trong qud trinh ngi ludt hoa va thuc thi; ti
do deé xudt cdc gidi phdp nham hoan thign phdp ludt va ndng cao higu qud thuc thi cdc cam két, hwéng téi muc tiéu phdt
trién bén virng.

Tir khoa: Tiéu chudn lao dpng, CPTPP, EVFTA, phdp ludt lao djng.

Abstract: In the process of wide and deep international economic integration, the effective implementation of labor
standards commitments in the new generation free trade agreements such as the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP) and the European Union-Vietnam Free Trade Agreement (EVFTA) has become an
indispensable requirement for Vietnam. However, practice shows that Vietnam's labor law system still has points that are
not compatible with international commitments, especially in the law internalization and enforcement.

The article analyzes the content and significance of the labor standards in CPTPP and EVFTA; assess the level
of compatibility of the current Vietnamese labor law; identify challenges in the process of law internalization and
enforcement; from there, propose solutions to improve the law and improve the effectiveness of enforcing commitments,
towards sustainable development goals.

Keywords: Labor standards, CPTPP, EVFTA, labor law.

Patvan dé

Trong bdi canh toan cau hoa sau

rong va hoi nhap kinh t& quéc t&

ngay cang gia tang, cac qudc gia
khong chi quan tam dén phat trién
kinh t€ ma con dat trong tam vao
nhitng van dé xa hoi, dacbiét la viéc
bao dam quyén loi cia nguoi lao
dong (NLD) - mot trong nhiing yéu
t0 coOt 16i ctia phat trién bén ving.
Cau hoi 16n dit ra la: Lam thé nao
dé vira thuc day tw do hoa thuong
mai, vira duy tri cac gia tri xa hoi va
moi treong, nham khong phu’ong
hai dén su phat trién cta cac thé hé
twong lai? D€ tra 10i cau hoi do, cac
hiép dinh thwong mai tu do (FTA)
thé' hé moi da ra doi, danh dau bude
chuyén quan trong ttr viéc chi tap
trung vao dd bo hang rao thué quan
sang viéc diéu chinh cac van dé “phi
thlrong mai” - bao gébm lao déng,
modi treong, minh bach, phat trién
bén vitng, nham bao dam thuong
mai dwoc van hanh trong khudn
khd cong bang va bén viing.

Tai Viét Nam, v6i nd luc hoi
nhap va tang cuong vi thé trong
chudi cung tng toan cau, Chinh
phu da tich cuc dam phén, ky két va
thyee thi nhiéu FTA thé hé méi nhw
Hiép dinh D&i tac toan dién va tién
bo xuyén Thai Binh Duong
(CPTPP), Higp dinh thwong mai tw
do Viét Nam - Lién minh chau Au
(EVFTA) cung v6i cac hiép dinh
khac. Sau gan 05 nam Viét Nam
tham gia vao cac cudc hop tac
thwong mai nay da khong chi mé ra
co hoi tang treong xuat khau va thu
hut dau tu ma con dit ra yéu cau cai
cach thé ché phap luat, trong do6 co
linh vuc lao dfng - von la mot noi
dung méi duwoc Iong ghép sau trong
cac hiép dinh thwong mai hién dai.
CPTPP va EVFTA déu yéu cau cac
quéc gia thanh vién tuan thu va
thuce thi day du cac tiéu chuan lao
dong cot 161 cta To chiee Lao dong
qudc t&€ (ILO), bao gom quyeén tu do
lién két, loai bo lao dong cuedng brrc,
x6a bd lao dong tré em va chong
phan biét ddi xt trong viéc lam. Day

* Dai hoc Kinh t&€ TP. H6 Chi Minh.

la nhitng cam két mang tinh rang
budc, doi héi Viet Nam khong chi
stta doi, hoan thién phdp luat lao
dong cho twong thich, ma con bao
dam thuee thi hiéu qua trén thuee t€'-
diéu von khong dé dang do nhiing
han ché& vé nhan terC, nang Iuc thé
ché va su chua san sang ctia doanh
nghiép, dac biét la khu viec doanh
nghiép nho va vtra.

Nhitng cam két vé phat trién

bén viing trong cac FTA thé

hé méi

Céc tiéu chudn vé lao dong la
mot trong sd cac yéu t6 lam nén chat
leong va sw khac biét gitta nhitng
FTA thé hé mdi va cac FTA truyén
thong. “Céc yéu cau vé lao dong va
moi treong ctia EVFTA sé giup
mang lai loi ich cho tat ca cac bén,
giup Viét Nam phat trién bén vvmg
bang cach tranh “ cudc dua xudng
day” va bao dam rang ting truong
hién tai sé khong phai tra gia bang

VILO hoan nghénh Nghj vién chiu Au thong qua higp dinh thiwong mai tw do v6i Viét Nam, https://baodansinh.vn/ilo-hoan-

nghenh-nghi-vien-chau-au-thong-qua-hiep-dinh-thuong-mai-tu-do-voi-viet-nam-20200212194335048.htm

cac co hoi cua thé hé tuong lai”!.
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Du bi cac nuwdc dang phat trién la
thanh vién cia WTO coi la thit hang
rao bao ho méi va biéu quyét dua ra
khoi chuong trinh nghi sy thuong
mai toan cau tir Hoi nghi WTO tai
Seattle nam 1999. Tuy nhién ding
dudi goc tiép can rang, bao dam
diéu kién lao dong chinh la bao dam
canh tranh Cong bang, ly giai boi
viéc néu mot qudc gia co tiéu chuan
lao dong thdp, tién luong va diéu
kién lao dong khong dua trén co so
thuong luwgng sé gop phan lam cho
chi phi san xudt cta qudc gia do
giam di. Cho nén, tinh tdi thoi diém
hién tai da c6 dén 72 FTA thé€ hé méi
bao ham cac ndi dung vé nhirng tiéu
chuén d6i vdi lao dong?.

Nhiing ndi dung vé cac quy
chuén trong lao dong ctia FTA chinh
la su khang dinh lai cc tiéu chuan
vé lao dong trong 8 cong wdc co ban
cua ILO gom: “Cong wdc 87 va 98 vé
quyén te do hiép hoi va thuong
lwong tap thé; Cong wdc 29 va 105
vé quyén tu do khong bi cudng bic
hay béat budc lao dong; Cong wdc
138 va 182 x6a bo lao dong tré em;
Cong wéc 100 va 111 vé xda bo phan
biét d6i xr trong viéc lam va nghé
nghiép”. CPTPP va EVFTA cﬁng
khong pha1 la ngoai 1&, Diéu 19.2 va
biéu 19.3 cua CPTPP ti khang dinh
nghia vu ctia cac thanh vién ddi véi
Tuyén b6 cua ILO cho téi cam két
thuc hién nhiing quyén co ban duoc
néu trong Tuyén bd dé. Tuong tu
nhu CPTPP, ¢ Chuong 13 vé
Thuong mai va phat trién bén viing
cua EVFTA, tai Diéu 13.4 quy dinh
cdc tiéu chudn va thoa thuin da
phuong vé lao dong, cling yéu cau
cac bén ton trong va cam két thuc
hién Tuyén bd va nhiing cdng wdc
caa ILO.

Cho dén ngay 01/02/2022, Viét
Nam tham gia tong cong 25 cong
uwdc vé quyeén lao dong cua ILO, 7
trong s0 25 cong wde do la nhing
cong wdc coban cua ILO. Tinh riéng
trong ndm 2019, véi nd luc dam
phan va ky két cac hiép dinh thé hé
moi la CPTPP va EVFTA, Viét Nam
da phé chuan lién 3 cong wdc ctua
ILO, gom: “Coéng wdc 88 vé to chiic
dich vu viéc lam; Cong wéc 159 vé

tai thich Gng viéc lam cho nguoi
khuyét tat; Cong uwdc 98 cua vé
quyén thuong luong tap thé (day la
mot trong nhlmg Cong woe cot10i, 1a
nguyén tac va quyeén co ban trong
khuon kho quy dinh cua ILO va la
cau phan quan trong vé tiéu chuin
lao dong caa cac hiép dinh thuwong
mai tw do thé hé madi)”.

Vao thang 6/2020, Viét Nam da
phé chuan céng wdc co ban thi 7
cua ILO 1a Cong wdc s6 105 vé xda
bo lao dong cudng birc.

Thuc trang trién khai cac cam
két vé lao ddéng trong phap
luat Viét Nam

Nam 2019, Qudc héi Viét Nam
thong qua Bo luat Lao dong (stra
do6i), voi nhiéu quy dinh méi bao
dam quyén cua NLD phu hop véi
cac cam két qudc t&€ vé lao dong ctia
ILO ma Viét Nam da tham gia.
Nhiing stra doi trong Bo luat Lao
dong nam 2019 (BLLD 2019) chti yéu
tap trung vao 3 nhom tiéu chuén co
ban, bao gom: cac quy dinh lién
quan dén quan hé lao dong, ddc biét
la tiéu chudn vé tw do lién két va
thuong luong tap the; bao dam binh
dang, khong phan biét d6i xtr trong
lao dong; nhém tiéu chuan vé xda bo
lao dong tré em, dua ra nhitng bao
vé doi vdi lao dong chua thanh nién,
dua ra cac diéu kién st dung lao
dong chua thanh nién phu hop véi
ting Itra tuoi.

Nhu vay, bang viéc phé chudn
7/8 cong wdc co ban cua ILO song
song voi do la viéc thong qua BLLD
2019, cac quy dinh vé lao dong cua
Viét Nam da dat dwoc sy twong
thich nhat dinh so véi cac quy chuan
twong ung trong cac FTA thé hé
moi. D€ 1am ro nhan dinh trén, tac
gia tong hop va lam ro su thay d6i
trong BLLD 2019.

Déi v6i nhém quy chudn vé quan
hé lao dong

Ve t do lién két: BLLD 2019 da bo
sung quyén cua NLD trong viéc
thanh lap hoac gia nhap cong doan
co s0, hodc t6 chtc cta NLD tai
doanh nghiép (goi chung la t6 chtic
dai dién ngwoi lao dong tai co so),
khi dap tng du diéu kién va dang

ky tai co quan c6 tham quyén. Bong
thoi, phap luat quy dinh hai co ché
bao vé quan trong doi véi td chiic
nay: bao vé NLD va can bd cong
doan khong bi phan biét d6i xi vé
viéc lam boi nguoi st dung lao
ddng; bao vé td chirc dai dién khong
bi thao ting hay can thiép tir phia
nguoi stt dung lao dong.

Vé thwong lwong tdp thé: Trong
doanh nghiép c6 thé c6 nhiéu co6
nhiéu t6 chic dai dién nguoi lao
dong nhung chi c6 1 thwong lwong
tap thé va 1 thoa wdc lao dong tap
thé duoc ky két do t6 chiie dai dién
nhat cd s6 lugng thanh vién t6i thiéu
dap tng theo quy dinh ctia Chinh
pht hodc cac td chire dai dién nguoi
lao dong két hop v6i nhau dé dap
tng s6 thanh vién t6i thiéu theo quy
dinh ctia Chinh phu.

V@ tranh chip lao dong va dinh cong:
BLLD 2019 da thay doi phuwong thirc
gidi quyét tranh chap tir mot quy
trinh bat budc, cttng nhac sang mo
hinh linh hoat, cho phép cac bén Iira
chon trinh tu giai quyét phu hop.
Co quan lao dong duoc xdc dinh 1a
dau moi ti€p nhan yéu cau giai
quyét tranh chap. Ngoai ra, tham
quyeén cua trong tai lao dong duoc
mo rong, bao goém ca tranh chép lao
ddng ca nhan, tranh chap tap thé vé
quyeén va vé loi ich.

Déi vdi nhém quy chudn vé chong
phén biét doi xit trong lao dong

V@ khai ni¢m phin bigt 461 xiv trong
lao djng: BLLD 2019 da bd sung 07
yéu t6 bi cdm phan biét d6i xi gom:
chung tdc, ngudén goc quoc gia,
nguon goc xa hoi, do tudi, tinh trang
thai san, chinh kién va trdch nhiém
gia dinh. Bong thoi, phap luat cing
lam rd cac treong hop khong bi xem
la phan biét d6i x nhu: sy phén biét
duwa trén yeu cau déac thu cta Cong
viéc hodc cac bién phap nham bao vé,
duy tri viéc lam cho nguoi lao dong
dé bi ton thuong.

Ve cic quy dinh lién quan dén lao
dong nir, bdo dam binh dang, khong
phan bigt d6i xiv dwa trén yéu 16 gioi:
Nhiéu chinh sich da duwoc diéu
chinh d€ ap dung cho ca lao dong
nam va nit nhw trach nhiém cua
nguoi st dung lao dong trong hd

2 Trung tam WTO VCCL. Yéi t6'lao dong trong cic FTA thé'hé méi, https://trungtamwto.vn/hiep-dinh-khac/13303-yeu-to-lao-dong-

trong-cac-fta-the-he-moi
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tro chi phi gui tré, quyén loi khi
chdam s6c con 6m hodc nghi thai san,
bao dam viéc lam cho nguoi lao
dong sau khi nghi thai san. Quan
diém bao vé lao dong nir cting duogc
thay déi tir cdm doan sang trao
quyeén tu quyét, vi du cho phép phu
nit tw Ira chon viéc lam ca dém, lam
thém gio hodc di cong tac xa khi
dang nudi con dudi 12 thang tudi.
Bén canh d¢, cac quy dinh cling
tdng cuong bao vé trong thoi ky
mang thai va sau sinh, phong chong
quay r6i tinh duc tai noi lam viéc
voi dinh nghia r6 rang va trach
nhiém cu thé cua nguoi st dung lao
dong. Viéc thu hep khoang cach tudi
nghi hwu gitta nam va nt cling
dwoc thuwe hién theo 10 trinh, dat
mtkc 62 tudi cho nam vao nam 2028
va 60 tudi cho nit vao ndm 2035.

Vé lao dong dé bi ton thuong: Trao
thém quyén cho nguoi lao dong la
nguoi khuyét tat trong viéc lwa chon
thuc hién hodc tir chdi cac cong viéc
nang nhoc, doc hai, dua trén thong
tin day du va bao dam an toan lao
dong. Nguoi lao dong cao tudi ciing
duoc linh hoat ky nhiéu hop dong
lao dong xac dinh thoi han, dong
thoi ¢ thé thoa thuan dé€ giam thoi
gian lam viéc phtt hop vdi stec khoe.

Déi vdi nhém tiéu chudn vé lao
dong tré em

Phép luat quy dinh rd cac co ché

bao vé lao dong chwa thanh nién ¢
ca khu vire chinh thitc va phi chinh
thitc, bat ké c6 hay khong c¢6 quan
hé lao dong. Tré em duoc chia thanh
ba nhém d6 tudi voi quy dinh diéu
kién lam viéc khac nhau: tir du 15
dén dudi 18 tudi khong dwgce lam
viéc tai cac cong viéc hodc noi lam
viéc bi cAm; tir da 13 dén dwdi 15
tudi chi duoc lam cdng viéc nhe
trong danh muc cho phép; va dudi
13 tudi chi duoc phép tham gia mot
s0 cong viéc nhe trong cac linh vuc
nghé thuat, thé duc thé thao. Viéc st
dung lao dong dwdi 13 tudi phai cd
sw dong y ctua cha me hodc nguoi
giam ho va dugc sy chap thuén ctua
so lao déng thwong binh va xa hoi.
Vai tro cta gia dinh va co quan quan
ly nha nuwéc duoc tang cuong nham
bao dam t6t nhat quyeén 1oi cua tré
em khi tham gia lao dong.

Nhuw vay cé thé thay, véi nhitng
hanh dong thiét thuc cia minh, cac
quy dinh vé lao dong cua Viét Nam
da gan nhu dap ung duoc cac quy
chuén vé lao ddng cua ILO va cua
cac FTA thé hé mdi. Diéu nay con
duwoc chinh ILO thita nhan thong
qua viéc ILO da hoan nghénh su
kién Nghi vién chau Au bo phleu
thong qua EVFTA vao ngay
12/02/2020. Viéc dap tng dugc cac
tiéu chuén vé lao dong sé giap Viét
Nam c6 duoc moi treong canh tranh
binh dang, dat dwoc sw phat trién
bén viing, thé hién su nd luc ctia Viét
Nam trong viéc hinh thanh nén mot
qudc gia c6 nén kinh t&€ mo, la ban
dap trong dam phan va ky két thém
nhiéu FTA quan trong khéac. Bén
canh d9, viéc dap tng cac tiéu chuin
vé lao dong cling sé giup bao dam
quyén va loi ich cia NLD trong
nudc, nang cao y thitc ctia ngweoi st
dung lao dong, tao ra mdi truong lao
dong cong bang lanh manh.

Mat tich cuc va nhitng tén tai
trong viéc thuc thi cac quy
chuan lao déng trong cac FTA
thé hé méi tai Viét Nam

Viét Nam da c6 nhting budc tién
dang ghi nhan trong viéc noi luat
héa va diéu chinh phap luat lao
dong, nh3m tiém can véi 4 quy
chudn lao ddng co ban cua ILO, thé
hién qua nhiing noi dung stra d6i,
bd sung tai BLLD 2019 va tich cuc
tham gia cac FTA thé hé mdi.
Nhitng nd luc nay thé hién cam két
manh mé d6i voi cac gid tri phét
trién bén viing, minh bach va cong
bang trong thi truong lao dong. Tuy
nhién, khi di sau vao tttng nhom
quy chudn cu thé, van con ton tai
khong it khoang cach gitta quy dinh
trén van ban va thuc tién thi hanh,
lam giam hiéu qua thuc chat ctia cac
cam két.

Mot la, d6i véi cac quyén lién
quan dén quan hé lao dong, han ché&
nam o nhung khoang trong trong tw
do lién két va thuong luong tap thé.
Trong nhém quy dinh vé tu do lién
keét, du b6 sung quy‘én thanh lap va
gia nhap t6 chirc ctia NLD tai co s,
nhung van con thiéu mot s6 quy
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dinh chi tiét diéu chinh mot cach
toan dién van dé nay. Khoan 1 Diéu
173 BLLD 2019 quy dinh: “Tai thoi
diém dang ky, t& chitc ctia nguoi lao
dong tai doanh nghiép phai c6 sd
luong t6i thiéu thanh vién la nguoi
lao dong lam viéc tai doanh nghiép
theo quy dinh ctia Chinh phu”,
nhtmg cho dén nay s6 luong thanh
vién t6i thiéu nhu quy dinh trén la
bao nhiéu thi van chua cé van ban
cu thé ctia Chinh phu. Ngoai ra,
khoan 2 biéu 173 quy dinh vé diéu
kién tr¢ thanh thanh vién ban lanh
dao ctia to chitc dai dién ngum lao
dong van bo ngo mot van dé quan
trong: liéu nguoi than thich cua
ngroi st dung lao dong cé duogc
tham gia vao ban lanh dao cua to
chttc nay hay khong. Bén canh do,
luat cting chua quy dinh cu thé vé
s6 lwong thanh vién trong ban lanh
dao, dan dén sy mo hd trong qua
trinh van hanh t6 chite.

Vé thuong luong tap thé, day la
hoat déng c6t 161, tham chi la quyén
nang quan trong nhét cta t6 chic
dai dién nguoi lao dong. Tuy nhién
lai ton tai mot s& diém mau thuan.
biéu 178 cdong nhan quyén thuong
lugong tap thé cho moi to chic dai
dién nguoi lao dong, nhung Diéu 68
lai gidi han quyén nay dua vao ty 1&
dai dién cua td chirc trong doanh
nghiép. Hon nira, diéu kién d€ to6
chtrc tién hanh thuong luong lai
tach biét véi diéu kién dé€ ky két
thoa wdc lao dong tap thé. Cu thé,
dé thoa uwdc lao dong tap thé duoc
ky két, can c6 trén 50% nguoi lao
dong biéu quyét tan thanh, trong
khi t6 chtc dai dién tién hanh
thuwong luong cd thé khong dat
duoc ty 1¢ dai dién cao. Sy tach roi
nay dan dén nguy co thtrong luong
khong mang lai két qua néu t6 chirc
khong da anh hwéng trong doanh
nghiép. Diéu nay lam giam hiéu luc
thuc t&€ cua quyén thuwong luong tap
thé, khién cho mdi quan hé nhan
qua gitta thuwong luong tap thé va
thoa wdc lao dong tap thé khong
dwoc bao dam chat ché.

Hai la, @61 véi nhom quy dinh vé
chdng phén biét ddi xtr trong lao
dong, cu thé hon 1a binh déng gidi,
phap luat Viét Nam hién tai chi
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hu(’mg dén su binh dang gitta nam
va ni, tttc moi chi ghi nhan su binh
dang trong gender (gi6i tinh) dua
trén dac diém sinh hoc. Trong khi
do6, trede xu hudng phat trién ctua
thé gidi, thuat ngr “gender” lai
mang nghia rong hon, khong nhiing
bao ham biological sex/gender (gidi
tinh sinh hoc) ma con mo rong ra
cac xu hudng tinh duc hay ban dang
g101 khéc nhau. Vi cac quy dinh vé
van dé binh dang giéi trong lao
dong 6 Viét Nam hién nay khong
bao quét dugc toan bd cac chu thé,
da dan dén viéc nhitng nguoi lao
dong thudc cong dong LGBT
thueong xuyén phai d6i mdt voi
nhitng sw ky thi, phan biét d6i xur.
Ngoai ra, nhom nhitng nguwoi
chuyén g101 nhom chu thé ddc biét
de bi ton thuwong trong céng dong
LGBT, van dang pha1 chiu sy phan
biét va ky thi nang né hon ca. Mot
s0 liéu khao sat dwoc cho thay
“trong linh vuc viéc lam, 29,9% bi ttr
chdi nhan vao lam trong khi du diéu
kién; 8,8% bi dudi viéc; 48,4% nghe,
nhin thdy nhitng nhan xét, hanh
dong tiéu cue tir dong nghiép... Déc
biét, ty 1é nguoi chuyén gidi bi tir
chdi khi xin viéc (59%) cao gap ba
lan so v6i nhom dong tinh va song
tinh (19,6%)°. Viéc phap luat chua
cong nhan day du cac chu thé ngoai
khudén khé “nam - n@t” vé gidi la
mdt han ché 16n, khién cho cac
nguyén tac ctia ILO vé “binh dang
va khong phan biét d6i xt” chua
duoc thuc thi tron ven. Day ciling
chinh 1a mat han ché ma cac stra d6i
cua BLLD 2019 trong pham vi
nguyén tac “chéng phan biét d&i xt
trong lao dong” chura dap ting duoc.

Ba la, @61 véi nhém quy dinh lién
quan dén viéc “loai bo hiéu qua lao
dong tré em” (duoc thé hién thong
qua diém c khoan 2 Diéu 13.4 cta
EVFTA). Tuy chting ta da c6 quy
dinh chit ché vé cdc do tudi duoc
phép tham gia lao dong, nhiing
nganh nghé pht hop cho cac tré em
(nguoi lao dong chura thanh nién) tai
Muc1 Chuzong XIBLLD 2019 nhu>ng
van con rat nhiéu treong hop sw
dung lao dong tré em trai phap luat.
Cong wdc 138 cua ILO vé Do tudi t6i

thiéu dé€ x6a bo hiéu qua lao dong
tré em, trong d6 quy dinh d6 tuoi
lao dong t6i thiéu la 15, do tudi
khong thap hon d6 tudi hoan tat
gido duc bat budc, va 18 tudi cho cac
cong viéc nang nhoc, doc hai.

Tuy nhién, trong thuc tién, viéc
st dung lao dong tré em bat hop
phap van dién ra phd bién, dac biét
0 cac khu virc ndng thon, vung sau
vung xa hodc linh vic phi chinh
thire. Thuece t€ cho thay, van con rat
nhiéu tré em dudi 15 tudi khong
duoc di hoc, phai tiép xtc véi cude
song qua som dé€ di lam nhiing cong
viéc khong phu hgp véi ban than,
dd tudi cia minh. Té hon, ¢6 nhirng
hanh vi cudng bttc lao dong, st
dung lao dong tré em cho cac hanh
vi vi pham phap luat nhue ban dam,
van chuyén trai phép hang cam
thong qua cdc cong viéc ban hang
rong, buén ngwoi..., ly do chinh la
vi lao dong tré em ré, dé kiém soat
va it bi rang budc vé mat phap ly.
Mic dit hé théng phap luat da thiét
lap cac rao can, nhung viéc giam sat,
thanh tra va x@ ly vi pham con thiéu
hiéu qua va chwa du stc ran de.
Chinh diéu nay khién hanh lang
phap ly du c6 vé day du nhung van
“thiéu thue luc”, dan dén nguy co
phé v& cac cam két trong cac FTA
thé hé madi, diac biét la cam két vé
“x06a bo hiéu qua lao dong tré em”
va anh hudng nghiém trong dén
tinh bén virng ctia nén kinh té va
chat luong phat trién xa hoi.

Mot sé kién nghi hoan thién

chinh sach va thuc thi phap luat

Déi v6i nhom quy dinh vé quyén

tw do lién két va thuong luong tdp thé’
BO sung quy dinh cu thé vé s6

luong thanh vién toi thi€éu dé thanh
lap t0 chic dai dién nguoi lao dong
tai co sO. Mt t6i thi€u nén tuong
duwong véi yéu cau hién hanh d6i
voi cong doan (ttec 1a 5 thanh vién)
nham bao dam su binh dang gitra
hai loai hinh t6 chitc. Pong thoi, viéc
thanh 1ap t6 chic dai dién nguoi lao
dong can dugc xac dinh ro la mot

quyeén tu than cta nguoi lao dong,
dua trén sy tw nguyén va nhu cau
thuc t&€ cia ho.

B6 sung quy dinh vé s luong
thanh vién trong ban lanh dao t6
chttc dai dién nguoi lao dong theo
hwdng linh hoat, can ct vao quy mo
to chie, linh vyc hoat dong va so
luong nguoi lao dong. Diéu néy
giup bao dam t6 chuirc thuce sy van
hanh hiéu qua va dai dién dtng dan
cho loi ich ctia nguwoi lao dong.
Ngoai ra, can quy dinh 10 rang viéc
loai trtr cac treong hop ngwoi than
cua nguéi st dung lao dong hodc
nguoi thudéc ban quan tri doanh
nghiép tham gia ban lanh dao, nham
bao dam tinh doc lap, khach quan
cua td chirc dai dién nguoi lao dong.

biéu chinh quy dinh vé diéu
kién d€ to chirc dai dién nguoi lao
dong duoc thuc hién quyén thuong
luong tap thé. Nén dit ra diéu kién ty
1é dai dién t6i thiéu (Chang han nhw
dat tir 50% s6 nguoi lao dong tan
thanh) d€ t6 chirc du diéu kién tham
gia thuong luong tap thé. Viéc nay
gitup bao dam hiéu qua ctia hoat dong
thuong luong tap the, tranh tinh trang
hinh thttc hodc khong dai dién ding
thuce chat cho nguoi lao dong.

Vé nhém quy dinh vé chéng phin
biét d6i xir trong lao dong

Can stra d6i va mo r6ng pham vi
phap ly vé xac dinh g101 tinh trong
Luat Binh déng gi6i va cac van ban
phép luat lién quan. Cu thé, can
thtta nhan ban dang gidi va xu
huéng tinh duc nhu 1a yéu t6 hop
phép dé xac dinh gidi tinh cuia mot
ca nhan, thay vi chi gi(’yi han ¢ gic’yi
tinh sinh hoc. Viéc mé rong nay
gitp bao dam quyen binh dang va
khong ky thi véi cac nhom yéu thé,
dac biét 1a cong dong LGBT. Bén
canh d4, can sdm ban hanh Luat
Chuyén ddi gidi tinh, trong d6 nhan
manh yéu t6 quyén con nguoi thay
vi chi la vdn dé y hoc. Luat nay nén
lam 16 cac n6i dung thiét yéu nhu:
d6 tudi chuyén gidi, tinh trang hon
nhan, thu tuc hanh chinh, quyén lao
dong va tiép can viéc lam. Dong
thoi, dé xuat stra doi tén goi Diéu 37
BO luat Dan sy nam 2015 thanh

3TS Truong Hong Quang, Quyén lao dfng ciia nguoi chuyén gidi tai Viét Nam hién nay, https://www.vlu.edu.vn/publications/quyen-

lao-dong-cua-nguoi-chuyen-gioi-tai-viet-nam-hien-nay.
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“Quyén chuyén déi g101 tinh” nham
khéng dinh day la quyén nhan than
bat kha xam pham.

Dé thay d6i nhitng véan dé ve bat
binh dang gidi trong lao dong, vai
tro cua doanh nghiép la quan trong
hon hét, thdm chi con quan trong
hon ca cac quy dinh phap luat vi
phép luat duoc ra doi va dé diéu
chinh hanh vi, y chi ctia con nguoi,
tiee 1a hanh vi ¢é treede va phap luat
sé€ theo sau. Trudc hét, chu doanh
nghlep can phai co tu duy dung dan
va d6i xt binh dang véi nguoi lao
dong ctia minh, tao co hoi binh dang
cho nhém NLD yéu thé va cong
d6ng LGBT. Cht doanh nghiép phai
bao dam ché d6 luong cong bang,
danh gia NLD dua trén ndng luc
cht khong phai gidi tinh. Bén canh
d6, cha doanh nghiép can phai
nghiém tuc chdp hanh nhitng quy
dinh ctia Nha nuwéc trong van dé
bao vé quyén loi cia NLD, nhitng
quy dinh vé ché& d6 nghi thai san va
bao dam an toan, vé sinh lao dong.

Doi vdi nhém quy dinh vé x6a bo
hiéu qua lao dong tré em

Can xac dinh ro rang cac hanh vi
cudng buic lao dong tré em, bao gom
hanh vi bao luc thé chat, tinh than,
du dd, de doa, giam gitr gidy to tuy
than, boc 16t sttc lao dong... tix do
lam co s¢ ap dung ché tai phu hop.

Téng crong cac hinh phat c6 tinh
ran de d6i vdi hanh vi boc 10t lao
dong tré em. Kién nghi bai bo cac
hinh thttc xt phat hanh chinh don
thuén, thay vao d6 la cac bién phap
hinh sw ngh1em khéc hon nhu nang
muc tu giam, yéu cau boi thuong
cho nan nhan.

Can xay dung luc lwgng chuyén
trach trong viéc kiém tra, gidm sat
tinh trang lao dong tré em tai dia
phuong. Cac co quan nay co trach
nhiém, nang lwc chuyén mon va co
ché phdi hop hiéu qua véi cac to
chite xa hoi d€ kip thoi phat hién va
xt ly vi pham.

D4c biét cha trong dén van dé
lao dong di cu tre em, nhom dé bi
du dd, budén béan, béc 10t hoic
cudng btrc. Can thiét 1ap hé thong
kiém soat chdt ché nguon lao dong
ttr cdc khu vuc dia phwong, dédc biét
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tai cac co sd san xuat nho 1é, dong
thoi thanh ldp co quan ctu tro
chuyén biét va thiét lap tong dai
khéan cap 24/7 d€ bao vé tré em bi
boc 16t lao dong.

Trach nhiém cta co quan chttc
nang, dac biét la Chinh phu can chu
dong thuc hién tai co cau to chuc
Cong doan Viét Nam theo hudng
phut hop véi cac tiéu chuédn lao dong
qu&: t€, bao gom viéc xac lap lai co
cdu td chitc, nhiém vy, quyén han
va nguyén tac hoat dong dé cong
doan thuc su tro thanh to chire dai
dién cho nguoi lao dong mot cach
doc 1ap, hiéu qua. Bén canh d¢, can
day manh qua trinh hoan thién hé
théng phép luat lao dong theo
hudng tuwong thich véi cdc cam két
quoc té, ddc biét la 4 nhom quyén co
ban do ILO dé xuat, bao gébm quyén
tie do hiép hoi, x6a bo lao dong
cudng birc, x6a bo phan biét d6i xi
va x0a bd lao dong tré em. Tdng
cuong co ché giam sat, bao dam
thuc thi day du quyeén va loi ich hop
phap ctia nguroi lao dong thong qua
hé thong thanh tra chuyén nganh,
thiét 1ap cac kénh phan anh hiéu
qua va bao dam kha nang ti€p can
phap luat cho nguoi lao dong. Dong
thoi, viéc xay dung chinh sach nham

Hinh minh hoa.

thuc day cong bf“mg trong quan hé
lao dong dacbiét vé gidi tinh va ltva
tudi - can duoc chu trong bang cach
ban hanh céc chuong trinh qudc gia
va stra doi cac van ban phap ly c6
lién quan. Trudc nhing thay doi
nhanh chong trong linh vuc lao
dong do tac dong cua toan cau hoa
va cong nghé, Chinh phu can chuan
bi sdn c4c phuong dn phan tng linh
hoat va kip thoi, bao dam 6n dinh
thi treong lao dong. Cudi cuing, viéc
bao dam nguon luc tai chinh va
nhan su dé€ thuc thi cdc cam két
qudc té vé lao déng la yéu cau cap
thiét; dong thoi can danh gia ky
cac tac dong xa hoi nhdm tranh
tinh trang mat can bang quyén loi
gitta cac chu thé trong quan hé lao
dong, qua d6 thuc hién hiéu qua
va bén vitng cdc cam két qudc t€&
cua Viét Nam.

Dac biét, vé phia NLD, trudc hét
pha1 tw pho cap day du kién thirc vé
quyen loi ctia chinh minh, ndm 16
tam quan trong cua cac to chue dai
dién I’lgu’Ol lao dong. Thay ddi tu
duy sé tao tién dé dan dén hanh
dong, NLD hay dam néi ra va dau
tranh khi quyén loi ctia minh bi cha
doanh nghiép hay bat ctt ai xam
pham dén. Khong nén so hai khi
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trinh bay y kién véi cha doanh
nghiép. Khong nén c6 hanh vi phan
biét doi xir v6i dong nghiép, lam
viéc v6i mot tue duy coi mé va thai
dd chuyén nghiép sé la diém cong
l6n cho NLD khi phai canh tranh
v6i thi treong nudc ngoai.

Trong boi canh Cach mang cong
nghiép 4.0 dang dién ra manh mé
véi su phat trién vuot bac cta tri tué
nhan tao (Al), cung vé6i d6 la tinh
hinh kinh t€ - chinh tri toan cau day
bién dong do cac cudc chién tranh
thuong mai, chinh sach ap thué ti
Hoa Ky va xu hueéng bao ho mau
dich ngay cang gia tang, viéc dap
tng day du cac tiéu chuén lao dong
qudc t€ tré thanh mot yéu cau cap
bach d6i véi Viét Nam. Diéu nay
khong chi nham bao dam quyén loi
chinh dang cho nguoi lao dong ma
con la diéu kién tién quyét dé€ doanh
nghiép Viét Nam cé thé tham gia
sau rong vao chudi gia tri toan cau.
Trong bdi canh d6, Chinh phu can
ddc biét chu trong dén viéc nang cao
chat lwong ngudén nhan lyc, thic
ddy dao tao nghé, chuyén déi ky
nang cho nguoi lao dong nham

thich ing voéi sy thay déi cua thi
treong lao dong hién dai, dong thoi
xay dung mot khung phap ly linh
hoat va minh bach d& bao dam

Hinh minh hoa.

quyeén loi, sw cong bang va an toan
cho nguoi lao dong trong mdi
trueong lam viéc sd hoa, tw dong hoa
ngay cang ro nét.
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BAN VE QUYEN CUA NGUOI LAO DONG THUE LAI
TRONG HOAT DONG CHO THUE LAI LAO DONG

LS NGUYEN THIBIiCH DUNG"

Tém tdt: Hoat dong cho thué lai lao dong xudt hién tai Viét Nam tie ddu thdp nién 2000, khi hinh thitc ddu tw tryc
tiép nwdéc ngoai (FDI) bat ddu phdt trién va mé rong tai Vigt Nam. Trdi qua hon hai thip nién, hogt dong cho thué lai lao
dong ngay cang phd bién va phat trién, kéo theo dé la viéc phit sinh ngay cang nhiéu vin dé phdip ly cin chii trong dé¢’
bao dam hoat djng nay dwoc thwc hién hiéu qud, an toan va hop phdap. Mot trong nhitng vin dé phap ly cin lwu tim
diing muec la co ché’bio vé quyén loi ciia nguweoi lao dong thué lai - d461 tieong yéu theé, luon cin dwoc bdo vé trong moi
quan hé ba bén vé cho thué lgi lao dong. Bai viét dem dén cdi nhin tong quan vé quyén loi ciia nguwoi lao dong trong hoat
dong cho thué lai lao dong, nhirng bit cdp khi thiec thi co ché’bdo vé quyén loi nguwoi lao dong trong hoat dong nay va dé
xudt gidi phdp khic phuc.

Tir khoa: Cho thué lai lao dong, nguweoi lao dong thué lai, B6 ludt Lao dong.

Abstract: Labor leasing activity started to appear in Vietnam in the early 2000s, when foreign direct investment
(EDI) started to develop and expand in Vietnam. Over two decades, the labor leasing activity are increasingly popular
and developed, leading to the emergence of more and more legal issues that need to be focused to ensure this activity is
implemented effectively, safely and legally. One of the legal issues that need to be paid attention to is the mechanism to
protect the rights of employees leasing - the vulnerable object, always need to be protected in the three - party relationship
on the labor leasing. The article offers an overview of the rights of labor in labor leasing activities, inadequacies when

implementing the mechanism of protecting the rights of labor in this activity and proposing solutions.
Keywords: Labor leasing, employees leasing, Labor Code.

Quyén ciia ngudi lao déng thué
lai theo phap luat hién hanh

Theo quy dinh phap luat hién
hanh, cho thué lai lao dong la viéc
nguoi lao dong giao két hop dong lao
dong véi mot nguoi st dung lao
dong la doanh nghiép cho thué lai lao
dong, sau d6 nguoi lao dong (NLD)
duoc chuyén sang lam viéc va chiu
si diéu hanh ctia nguoi st dung lao
dong khac ma van duy tri quan hé
lao dong voi nguoi st dung lao
déng da giao két hop dong lao
dong'. Nhu vay, hoat dong cho thué
lai lao dong ton tai mdi quan hé ba
bén gitta doanh nghiép cho thué lai
lao dong, NLD, va bén thué lai lao
dong. Quyén loi ctia nguoi lao dong
cting dwoc phap luat ghi nhan xoay
quanh cac mé6i quan hé nay, tiéu
biéu gom cac quyén:

Cdc quyén chung co bdn cua
nguoi lao dong?

(i) Pwoc lam viéc, tw do lwa chon
viéc lam, noi lam viéc, nghé nghiép,
hoc nghé, nang cao trinh d¢; khong
bi phan biét d6i xtt, khong bi cudng
btic lao dong, khong bi qudy rdi tinh
duc tai noi lam viéc.

(ii) Pwoc huong lwong phu hop
véi trinh d9, kj nang nghé; duoc
bao ho lao dong, lam viéc trong diéu
kién bao dam vé an toan, vé sinh lao
dong; duoc nghi theo ché do, nghi
hang ndm c6 huong luong va duoc
hudng phac loi tap thé.

(iii) Bwgc thanh lap, gia nhap,
hoat dong trong to chirc dai dién
nguoi lao dong, t0 chic nghé
nghiép; yéu cau va tham gia d6i
thoai, thuwc hién quy ché dan chu,
thuong luwong tap thé véi nguoi st
dung lao dong va dugc tham van tai
noi lam viéc d€ bao vé quyén va loi
ich hgp phap, chinh dang ctia minh.

(iv) Buoc ttr choi lam viée néu ¢
nguy co 10 rang de doa tryc tiép dén
tinh mang, sttc khoe trong qua trinh
thuec hién cong viéc.

(v) Buoc dinh cong.

(vi) Puoc don phuong chdm diit
hop dong lao dong.

Cdc quyén riéng ddc thu ciia
nguoi lao dong thué lgi®

(i) Puoc tra luong khong thap
hon tién lwong ctia nguoi lao dong
ctia bén thué lai lao dong cé cing

*Poan Luat su TP. H6 Chi Minh.

trinh d9, lam cuing cong viéc hodc
cong viéc c6 gia tri nhw nhau.

(ii) Puoc quyén théng bao noi
dung cua hop dong cho thué lai lao
dodng va duoc quyén khiéu nai véi
doanh nghiép cho thué lai lao dong
trong treeong hop bi bén thué lai lao
dong vi pham cac thoa thuan trong
hop dong cho thué lai lao dong.

(iii) Pwoc thoa thuan chadm dut
hop dbéng lao dong véi doanh
nghiép cho thué lai lao déng d€ giao
két hop dong lao dong voi bén thué
lai lao dong.

Céac quyén cua nguoi lao dong
néu trén dwoc ghi nhan tai Bo luat
Lao dong nam 2019, da c6 mot s6
diéu chinh, bd sung so véi quy dinh
tai BO luat Lao dong nam 2012 - co
sO phap ly dau tién quy dinh vé
hoat dong cho thué lai lao dong. Tuy
nhién, thuc tién hoat dong cho thué
lai lao ddng ngay cang phat trién
phtec tap, mot s6 quy dinh phép luat
con bo ngod dan dén phéat sinh nhiéu
bét cap trong thuee tién 4p dung quy
dinh phép luat vé quyén ctaa nguoi
lao dong.

*Khoan 1 Diéu 52 BJ luat Lao dong nam 2019.
2Khoan 1 Biéu 5 B luat Lao déng nam 2019.
3 Piéu 58 B) luat Lao dong ndm 2019.



TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

NGHIEN CUU - TRAO DOI

SO 9(137)@ THANG 9-2025
Nhitng diém bat cap trong
thuc tién ap dung phap luat
vé quyén cla ngudi lao déng
thué lai

Vé hop dong lao dong gitta nguoi
lao dong thué lgi va doanh nghiép
cho thué lai lao dong

Gitta nguwoi lao dong va doanh
nghiép cho thué lai lao dong cé rang
budc v6i nhau bdi hop dong lao
dong. Theo quy dinh phap luat hién
hanh?, noi dung bat budc phai c6 tai
hop dong lao dong chi bao quat
duoc cac quyén chung co ban cua
nguoi lao dong ma khong ghi nhan
bat ky quyén riéng ddc thu nao ctia
nguoi lao ddng trong giao dich cho
thué lai lao dong. Vi vay, hop dong
lao dong gitta doanh nghiép cho
thué lai lao dong voi ngueoi lao dong
truyén thong hay véi nguoi lao dong
trong giao dich cho thué lai lao dong
khoéng c6 diém khac biét. Trong giao
dich cho thué lai lao dong, hau nhu

ngoai hop dong lao dong (va co6 thé

kem theo théa thudn bao mat thong
tin, cam két dao tao trong mot so it
treong hop), doanh nghiép cho thué
lai lao dong va nguoi lao dong
khong giao két voi nhau van ban nao
khac. Gitra nguoi lao dong va bén
thué lai lao dong cting khong ky két
v6i nhau van ban nao. Diéu nay dan
dén viéc mac du nguoi lao déng cd
thém cac quyén riéng dac thu ap
dung cho nguoi lao dong thué lai
trong giao dich cho thué lai lao dong,
cac quyeén nay lai chwa duwoc ghi
nhan cu thé trong bat ky vin
ban/thoa thudn nao dwoc ky gitta
nguoi lao dong va cac bén con lai
trong giao dich cho thué lai lao dong.

Chang han, mot trong nhiing
quyeén dac thu cua nguoi lao dong
trong giao dich cho thué lai lao dong
la quyén duoc thong bao ndi dung
cua hop dong cho thué lai lao dong
va duoc quyén khiéu nai véi doanh
nghiép cho thué lai lao dong trong
truong hop bi bén thué lai lao dong
vi pham cdc thoa thuan trong hop
dong cho thué lai lao dong®. Quy
dinh nay ro rang la bao vé quyeén loi
ctia nguoi lao dong, gitip nguoi lao

dong biét duoc quyén va trach nhiém
ctia minh nhu thé nao déi véi doanh
nghiép cho thué lai lao dong va ca
bén thué lai lao dong. Tuy nhién, nhw
thé nao 1a théng bdo, hinh thic
thdng bao, pham vi thong bao 1a gi
thi phap luat lao dong lai chwa c6
quy dinh. Nghi dinh xt phat vi
pham hanh chinh trong Iinh viec lao
dong ciing c6 quy dinh ché tai cho
hanh vi khong thong bao cho nguoi
lao ddng thué lai cac ndi dung vé
bao dam an toan, vé sinh lao dong
trong hop dong cho thué lai lao
dong; khong thong bao; thong bao
sai su that cho nguoi lao dong biét
ndi dung cua hop dong cho thué lai
lao dong®. Tuy nhién, ngoai hanh vi
khong thong bdo cho nguoi lao
dong thué lai cac ndi dung vé bao
dam an toan, vé sinh lao dong trong
hop dong cho thué lai lao ddng, hai
hanh vi vi pham con lai cling khong
that su r0 rang dé€ xac dinh nghia vu
thong bdo cua doanh nghiép cho
thué lai lao dong. Diéu nay dan dén
viéc ngwoi lao dong chuwa that sy
duoc biét vé hop dong cho thué lai
lao dong va ciing khé 6 thé khiéu
nai voi doanh nghiép cho thué lai
lao dong trong trwong hop bi bén
thué lai lao dong vi pham cac théa
thuan trong hgp dong cho thué lai
lao dong.

Mot truémg hop khac c6 the k&

dén 1a khi doanh nghiép cho thué lai
lao dong va bén thué lai lao dong
khong ky két hop dong cho thué lai
lao dong dung quy dinh thi s€ kho
phat sinh viéc thong bao ndi dung
hop dong duoc giao két cho nguoi
lao ddng, bat ké viéc ndi dung hop
dong tac dong truc tiép dén quyén
va nghia vu ctia nguoi lao dong.
Thuc t&, khong phai doanh nghiép
cho thué lai lao dong va bén thué lai
lao dong nao cling giao két dung
loai hop dong cho thué lai lao dong
theo quy dinh’, hoac treong hop co6
giao két nhung lai khong ghi nhan
day du noi dung luat dinh. Lay vi
du treong hop nguoi lao dong thuee
hién cong viéc don dep vé sinh toa
nha, ban chat nguoi lao dong ky hop

*Khoan 1 Diéu 21 B6 luat Lao dong nam 2019.

5 Khoan 4 Diéu 58 Bo luat Lao dong nam 2019.

¢ Khoan 3 va khoan 4 biéu 13 Nghi dinh s6 12/2022/ND-CP.
7 Hai Ha, Nhiéu vi pham trong hoat dong cho thué lai lao dong, https://thanhtra.com.vn/kinh-te/lao-dong-viec-lam/bac-ninh-
nhieu-vi-pham-trong-hoat-dong-cho-thue-lai-lao-dong-208174.html, ngay 06/6/2025.

8 Khoan 3 Diéu 48 Bo luat Lao dong nam 2019.

9 Khoan 4 Diéu 13 Nghi dinh s8 12/2022/ND-CP.

dong lao ddng voi doanh nghiép cho
thué lai lao dong, sau d6 dén lam
viéc ¢ dinh tai dia difm ma bén
thué lai lao dong chi dinh va chiu su
kiém soat cua bén thué lai lao dong,
titc da xac lap mot quan hé cho thueé
lai lao ddng. Tuy nhién, d€ tranh cac
rang budc vé hoat dong cho thué lai
lao dong, doanh nghiép cho thué lai
lao dong va bén thué lai lao dong
thay vi ky hop dong cho thué lai lao
dong lai ky hop dong dich vu vé
sinh hodc hop d6ng dich vu thong
thuwong, va khi d6 sé khong ghinhan
day dut cac noi dung bat bude phai c6
tai hop dong cho thué lai lao dong,
khong phat sinh nghia vu thong bao
hop dong dich vu vé sinh/dich vu
thong thuwong cho nguoi lao dong.

Tt cdc trudng hop trén c6 thé
thay, phai chang hop dong lao dong
trong giao dich cho thué lai lao dong
nén c6 nhiéu diéu khoan bat budc
phai c6 hon so véi hop dong lao dong
trong cac quan hé lao dong thong
thuong dé nguoi lao dong khong bi
dong trong viéc duoc biét va duoc te
bao vé uyen loi cia minh.

Ve tién luong ciia nguoi lao dong
thué lgi

Luat quy dinh nguoi lao dong
dugc tra lwong khong thap hon tién
lwong cua nguoi lao dong cua bén
thué lai lao dong cd cung trinh do,
lam cting cong viéc hoac cong viéc
co gla tri nhu nhau®. Tuy nhién, thye
t& murc luong la van de bao mat va
khong tiét 10 gitta cdc nhan vién véi
nhau, ngszl lao dong khong co
quyén t1ep can muc luong cua
nhtng nguoi lao dong truyén thong
khac ctia bén thué lai lao dong Phap
luat cé quy dinh ché tai ap dung cho
doanh nghiép cho thué lai lao dong
néu vi _pham quy dinh nay’, nhung
viéc xtr phat chi xay ra khi c6 tranh
chap hodc thanh kiém tra ma khong
xudt phat tte khiéu nai chu dong cta
nguoi lao dong néu phat hién
doanh nghié€p cho thué lai lao dong
c6 hanh vi vi pham.

Bit cdp phat sinh do doanh
nghiép cho thué lai lao dong co xu
huong chay theo loi ich kinh té'ma
b6 qua loi ich chinh ding clia nguoi
lao dong thué lai
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Phap luat hién hanh cho phép
cho thué lai lao dong trong pham vi
20 nganh nghé cd dinh!’, cic nganh
nghé nay tap trung vao hai nhom la
nguoi lao dong co tay nghé, trinh d¢
cao va nguoi lao dong phd thong.
Khoéng nhiéu nguoi lao dong, dac
biét la ngum lao dong pho thong that
su hiéu 10 cdc quyén ctia minh phat
sinh tir giao dich cho thué lai lao
dong, dan dén viéc ho da phan phu
thudc vao su diéu dong, yéu cau tir
doanh nghiép cho thué lai lao dong.
Thuec t&, d€ bao ddm dat cic cam két
vé nhan su tai hop dong cho thué lai
lao dong véi bén thué lai lao dong
trong thoi budi kinh t€ khan hiém
nguén cung vé lao dong, doanh

nghiép cho thué lai lao dong c6 thé

chdp nhan vi pham céc quy dinh vé
thoi gio lam viéc theo phap luat vé
lao dong. Nguoi lao dong co thé
thudc treong hop khong nam rd quy
dinh phap luat, hoac nam r6 nhung
vi mitc thuong/mec tdng thu nhap
trudéc mat ma chdp nhan lam viéc
qua thoi gian quy dinh theo su diéu
dong ctia doanh nghiép cho thué lai
lao déng. Don ctr két qua thanh tra
nam 2023 vé hoat dong cho thué lai
lao dong cua S0 Lao dong - Thuong
binh va Xa hoi Bic Ninh cho thay, 2/6
doanh nghiép bi thanh tra c6 hanh vi
cudng biic lao dong (bat nguoi lao
dong lam thém gio)'".

Ngoai ra, mot sai pham pho bién
trén thi treong cho thué lai lao dong
la viéc doanh nghiép cho thué lai lao
dong ap dung cac hinh thic ky két
hop dong khac ngoai hinh thirc hop
d6ng lao ddng dé né tranh cac nghia
vu vé bao hiém xa hdi, bao hiém y
t€, bao hiém that nghlep cho ngum
lao CIong12 dan dén viéc quyen loi
ctia nguoi lao dong bi xam pham
nghiém trong. Phap luat lai chi dang
quy dinh ché tai d6i véi doanh
nghiép khong tuan tha nghia vu ky
két hop dong lao dong véi nguoi lao
doéng ndi chung trong tat ca quan hé
lao dong™ ma khong c6 ché'tai riéng
cho hanh vi doanh nghiép cho thué
lai lao dong khoéng giao két hop

dong lao dong véi nguoi lao dong
trong quan hé cho thué lai lao dong,
bat ké ly do dé né tranh cac chinh
sach lao dong hodc vi muc dich bat
hop phap khac.

Bit cdp phdt sinh tir sw bo ngo
trong quy dinh phdp ludt vé cich
thitc gidi quyét quyén loi ciia nguoi
lao dong khi hop dong cho thué lai
lao dong bi cham diit hodc v hiéu

Truong hop hop dong cho thué
lai lao dong bi cham dut do cac bén
trong giao dich ¢ tranh chap thi
quyén loi cua nguoi lao dong sé
duoc giai quyét nhu thé nao? Cé co
ché€ nao dé bao vé quyén loi nguoi
lao dong néu hop dong cho thué lai
lao dong bi tuyén vo hiéu hay
khong? Trong thoi gian giai quyét
tranh chdp, quyén loi ctia nguoi lao
dong duoc giai quyét nhu thé nao?

Phap luat lao dong hién c6 quy
dinh vé nghia vu cua doanh nghiép
cho thué lai lao dong trong viéc giai
quyét quyeén va lgi ich hop phap ctuia
ngwoi lao dong khi doanh nghiép
cho thué lai lao dong bi thu hoi gidy
phép hoac khong dwoc gia han, cap
lai gidy phép hoat dong cho thué lai
lao dong'. Cac truwong hop giai
quyét quyén loi cua nguoi lao dong
khi hop dong cho thué lai lao dong
bi chdm dit vi ly do khac nhu vo
hiéu hodc cac bén trong hop dong
dang trong qua trinh giai quyét
tranh chap chua dwgc phap luat quy
dinh. Mdac du nguoi lao dong khéng
phai la mot bén cta hgp dong cho
thué lai lao dong, nhung lai la chu
thé c6 quyén va nghia vu gan lién
v6i hop dong cho thué lai lao dong.
Do d¢, bat ky treong hop cham dut
hop dong cho thué lai lao dong nao
cling can kem theo cach thic giai
quyét quyén va lgi ich ctia nguoi
lao dong.

Mét sé kién nghi hoan thién

phap luat

Thir nhdt, can c6 quy dinh riéng
vé hop dong lao dong trong giao
dich cho thué lai lao dong, hop dong
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lao dong trong giao dich cho thué lai
lao dong phai chi tiét quyeén loi va
trach nhiém cua nguoi lao dong,
tich hop ca cac quyén riéng déc thu
ctia nguoi lao dong nhw ghi nhan
cac ndi dung tac dong truc tiép dén
quyeén va nghia vu ctia nguoi lao
dong duoc quy dinh tai hgp dong
cho thué lai lao dong, quy dinh
treong hgp chdm dut hop dong cho
thué lai lao dong va cach thitc giai
quyét quyén loi ciia nguoi lao dong
trong ting treong hop.

Thir hai, dé xuat bd sung muc
luong t6i thiéu ap dung cho tiing
nganh nghé cho thué lai lao dong dé
ngu’bi lao dong c6 co ché danh gia
va ti bao vé quyén loi ctia minh,
thay viap dung nguyén tac so sanh
mtc luong va trong cho vao hau
kiém nhu hién tai.

Thit ba, b6 sung ché tai ap dung
cho treong hop nguwoi lao dong bi
xam pham quy dinh vé thoi gio lam
viéc, thoi gio nghi ngoi. Mac du
phap luat hién hanh da cé quy dinh
chung vé ché tai ap dung cho
truong hop nguwoi st dung lao
dong vi pham quy dinh vé thoi gio
lam viéc, thoi gio nghi ngoi®®, tuy
nhién cac ché tai nay chua phan an
dung céc vi pham trong moi quan
hé déc thu vé cho thué lai lao dong.
Thiét nghi ngoai cac ché tai ap
dung v6i doanh nghiép cho thué lai
lao dong, con can bd sung ché tai
ap dung cho bén thué lai lao dong
néu st dung lao dong lam qua thoi
gian luat dinh dé€ tang tinh tuan thu
va kiém soat qua lai gitta doanh
nghiép cho thué lai lao dong va bén
thué lai lao dong.

Thir tw, b6 sung cac truong hop
cham dét hop dong cho thué lai lao
dong va cdch thic giai quyét quyén
loi cua ngwoi lao dong trong ting
trudng hop. Ngoai nguyén tac quy
dinh tai van ban quy pham phap
luat, cac treong hop nay con can thé
hién ro tai hop dong lao dong gitra
ngroi lao dong va doanh nghiép
cho thué lai lao dong.

N.T.B.D

10 Phu luc II - Danh muc cdng viéc duoc thuc hién cho thué lai lao dong kem theo Nghi dinh s& 145/2020/ND-CP.

"Hai Ha, tldd.

2 Hwong Huyén, Bdt cdp cho thué lai lao djng, https://nld.com.vn/bat-cap-cho-thue-lai-lao-dong-196250204205008888.htm,

ngay 06/6/2025

13 Piéu 9 Nghi dinh s6 12/2022/ND-CP.
4 Piéu 29 Nghi dinh s6 145/2020/ND-CP.
5 Piéu 18 Nghi dinh s6 12/2022/ND-CP.
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\ HOAN THIEN PHAP LUAT
VE BAO VE QUYEN LOI CUA NGUOI LAO DONG
NUOI CON DUOGI 12 THANG TUOI

NGUYEN TRONG NAM TRUONG"

Tom tit: Hién nay, phdp lugt Vigt Nam da c6 cic quy dinh nham bio vé nguoi lao dong dang nuéi con dwdi 12 thing
tudi. Bao vé nguwoi lao djng dang nudi con dwéi 12 thang tudi dwoc hiéu la viéc phong ngiva va chong lai moi sy xdm hai
dén danh duw, nhin phdm, thin thé, quyén va loi ich hop phdp, chinh dding ctia lao dong dang nudi con dwdi 12 thing
tudi khi tham gia quan hé lao djng. Tuy nhién, dit d4d cé cdc quy dinh phdp ludt nhwng cé thé'thdy cdc quy dinh dé chiea
thiee sy diy di dan dén viée thiee hién cdc quyén nay ciia nguoi lao dong con chiea dwoc bdo ddm trong thuc té. Bai viét
tdp trung phin tich va danh gid thuwc trang phdp ludt vé bdo vé quyén ciia nguoi lao dong nudi con dwdi 12 thing tudi,
dong thoi dwa ra mot s6'kién nghi nhdam hoan thién cdc quy dinh phdp ludt hién hanh vé vian dé nay.

Tir khoa: NQuoi lao djng, nguoi siv dung lao dong, nudi con duwéi 12 thing tudi.

Abstract: Currently, Vietnamese law has provisions to protect employees who are raising children under 12 months
old. Protecting employees who are raising children under 12 months old is understood as preventing and combating all
violations of the honor, dignity, body, rights and legitimate interests of employees who are raising children under 12
months old when participating in labor relations. However, although there are law provisions, it can be seen that these
provisions are not really complete, leading to the implementation of these rights of employees not being quaranteed in
practice. The article focuses on analyzing and evaluating the current law status on protecting the rights of employees raising
children under 12 months old, and at the same time making some recommendations to improve current law provisions on
this issue.

Keywords: Employees, employers, raising children under 12 months old.

Khai niém va dic diém nguoi

lao dong nudi con duédi 12

thang tudi

Trén thé gidi va 0 Viét Nam hién
nay, phap luat méi ding lai o viéc
dua ra dinh nghia vé “nguoi lao
dong” (NLD) ma chua c6 quy dinh
cu thé vé thuat ng “nguoi lao dong
nuoi con dudi 12 thang tudi”. Trong
nghién cttu phéap ly, c6 nhiéu quan
diém khac nhau vé thuat ngh
“ngwoi lao dong nudi con dwdi 12
thang tudi”. C6 quan diém cho rang,
NLD nubi con dwdi 12 thang tuoi la
NLD ntt dang thiec hién chitc nang
nudi dudng con cai. Nhung cling ¢
quan diém cho rang d6 cé thé 1a lao
dong nam va lao dong nt dang nudi
con ¢6 méi quan hé huyét thong
triec hé véi minh, tkc la con dé.
Ngoai ra, cing c6 quan diém cho
rang con dudi 12 thang tudi cd thé
la con dé hodc con nu6i hop phap'.
Nhin chung, cac quan diém trén du
da cham duoc d&n mot vai khia

canh cua thuat ngtt “nguoi lao dong
nudi con dudi 12 thang tudi”,
nhung chua phan énh duoc day du
cac dic diém dé nhan biét vé thé nao
la NLD nu6i con duwéi 12 thang tudi.
Theo tac gia, c6 thé hiéu nguwoi lao
dong nudi con dwéi 12 thing tudi la
nguwoi lao dong khong phin biét lao
dong nam hay lao dong nir, dang lam
viéc theo hop dong lao dong, diegc tra
lwong, chiu sy quan ly, diéu hanh, gidm
st ctia nguoi str dung lao dong va dang
nudi con dwéi 12 thing tudi.

Nguoi lao dong nudi con dwosi 12
thang tudi mang nhing dac diém
phap ly sau day:

Thir nhat, NLD dang nudi con
dudi 12 thang tudi c6 thé'lalao dong
nam va lao dong ntt. Phap luat Viét
Nam tir trudc dén nay thuong thé
hién nhat quan nguyén tic, quan
diém binh déng gi6i trong linh vuc
lao dong cling nhu nghiém cdm
phan biét doi xi trong lao dong,
trong do6 c6 hanh vi phan biét, loai

* Truong Dai hoc Luat Ha Noi.

! Xem khoan 3 Diéu 3 Luat Nudi con nudi ndm 2010. )
2 Xem: khoan 1 biéu 135 B6 luat Lao dong ndm 2019, khoan 1 Diéu 13 Luét Binh ddng giéi nam 2006, khoan 1 Biéu 78 Nghi

dinh s6 145/2020/ND-CP.

3 Can ctt khoan 3 Diéu 13 Luat Nudi con nudi ndm 2010.

trir hodc wu tién dua trén giodi tinh
c6 tac dong lam anh hudng dén
binh déng vé co hoi viéc lam hoac
nghé nghiép?. Do d6, bao dam loi
ich trong thoi gian NLD nudi con
dudi 12 thang tudi la quyén cua
NLD khéng phan biét d6 la lao
dong nam hay lao dong nit.

Thir hai, NLD dang nu6i con
duwdi 12 thang tudi thi con nho cé
thé la con dé hodac con nuéi hop
phap. Luat Nu6i con nudi nam 2010
nghiém cdm cha me, gia dinh va xa
hoi c6 nhitng hanh vi “phan biét d6i
xt gitta con dé va con nudi”®. D&
han ché hién twong loi dung chinh
sach phép luat vi du nhuw truc 19i ché&
dd, quyén loi thai san thi NLD c¢6
nghia vu phai chitng minh ban than
c6 tw cach va mdi quan hé nudi
dudng hop phap déi véi con nuodit.

Thir ba, con nho ma NLD dang
nudi dudng phai c6 do tudi dudi 12
thang. V& mat sinh hoc, tré tir luc
chao doi cho dén khi du 12 thang

4 Xem: khoan 1 Diéu 14 va khoan 1, khoan 2, khoan 3 Diéu 8 Luat Nudi con nudi ndm 2010.
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tuoi thudc giai doan phai ddc biét
cham soc do stec khoe va tinh mang
cua tré con yéu 6t nén NLD phai
danh thoi gian d€ nudi dudng con
cai that chu ddo. Diéu d¢ it nhiéu
anh hwong t6i kha nang lao dong
cta cha me khi tham gia quan hé lao
dong. Khi NLD nu6i con chwra du 12
thang tuoi sé phai chiu nhiéu nhitng
thay d6i vé sinh hoc, tam ly cling
nhu kha nang lao dong giam sut.
Hon ntta, quyén loi cua nguoi lao
dong nudi con dwdi 12 thang tudi
duwoc ghi nhan va ludn dwoc dat
song hanh véi quyén tré em (la
quyén cta con NLD). Do d6, khi
vita thiee hién chitc nang lao dong
vira thue hién thién chirc nu6i con
dwdi 12 thang tudi, NLD dang nudi
con dudi 12 thang tudi can duoc
phap luat bao vé.

Mét sé quyén lgi cia ngudi

lao dong nuéi con duéi 12

thing tudi theo phap luat

hién hanh

Vé chim ditt hop dong lao dong

Thir nhdt, theo quy dinh tai
khoan 3 Diéu 37 B¢ luat Lao dong
nam 2019, nguoi st dung lao dong
(NSDLD) khong duogc thuwc hién
quyén don phuwong chdm dut hop
dong lao dong d6i voi nguoi lao
dong dang nudi con dwdi 12 thang
tudi. Quy dinh nay tao diéu kién
thuc hién bon phan lam cha, 1am me
cta lao dong nam, lao dong nir duoc
tot hon va bao dam quyén cua tré
em duoc chdm sdc, nuodi dudng. Tuy
nhién, hét thoi gian ndi trén thi
NSDLD van ¢6 quyén don phuong
chdm dut hop dong lao dong. Lién
quan dén déi twong nay, c6 quan
diém cho rang ngay ca khi hop dong
lao dong hét han, NSDLD ciing
khong dwgc cham dut hop dong lao
dong véi ho. Quan diém trén chua
that chinh xac vi hop dong hét han
la thudc truong hop cham dut do
hét han hop dong can ct khoan 1
Diéu 34 B) luat Lao dong; con Diéu

37 dat ra voi muc dich 1a d€ han ché

quyén don phuwong cham dut hop
dong lao dong ctia NSDLD.

Vao thang 5/2021, tac dong cua
dai dich Covid-19 da lam cho rat
nhiéu doanh nghiép noéi chung va
doanh nghiép nganh dét may néi
riéng ding tredc nguy co pha san,
giai thé hodc ngting hoat dong hodac
hoat dong cam chiing. Phan 16n
NLD tré trong do tudi c6 gia dinh va
nuoi con dudi 12 thang tudi bi mat
viéc khi nhitng cong ty vira va nho
dtng trredce lan séng suy thoai kinh
t€ do dich bénh vi du nhu ¢ Cong ty
TNHH Vina Han hee, Cong ty
TNHH BT Fashion trén dia ban tinh
Béc Giang... Nhin chung c4c doanh
nghiép nay déu vién dan biéu 42 B
luat Lao dong nam 2019 dé cham
dut hop dong lao dong trai phap
luat khi NLD dang hudng thai san
va nuoi con dudi 12 thang tudi voi
ly do kinh t€ suy thoai. Do d6, can
phan biét viec NSDLD don phuong
cham dat hop dong lao dong theo
khoan 1 Biéu 36 khac véi viéc cho
ngroi lao dong nudi con dudi 12
thang tudi thoi viéc theo Diéu 42, 43
biéu 42 B) luat Lao dong nam 2019.
Theo d9, néu chdm dwt do budc
phai thoi viéc thi van quy dinh ap
dung duoc véi NLD nudi con dwéi
12 thang tudi. Xét dén su yéu thé va
dé bi ton thuong ctia d6i twong lao
dong nay trong truong hop thay doi
co cdu, cong nghé hodc vily do kinh
t€, t0 chirc lai cia NSDLD, tac gia dé
xudt kién nghi dua NLD nudi con
dwdi 12 thang tudi vao dién dac biét
uu tién bao vé quyén loi hang dau
khi bi cho théi viéc.

Thir hai, NSDLD khong duwoc sa
thai hay don phuong cham dat hop
dong lao dong vi ly do dang nudi
con dudi 12 thang tudi theo quy
dinh tai khoan 3 Diéu 137 B0 luat
Lao dong nam 2019. Tinh toan dién
cua diéu khoan nay la bao vé ca lao
dong nam va lao dong nit. Dac biét,
phap luadt quy dinh cho phép lao
dong nir dwgc wu tién giao két hop
dong lao déng mdi néu nhu hop
dong lao ddng hét han trong thoi
gian nuodi con dwdi 12 thang tudi.
Quy dinh nay thé hién sy quan tam
sau sac dén doi song cua lao dong
nt nuoi con dudi 12 thang tudi boi
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ho thirc hién ca thién chitc sinh san
va nudi con, dong thoi nham bao
dam duy tri tinh 6n dinh trong cong
viéc cho ho’.

So v6i Bo luat Lao dong nam
2012, nguyén tac khong duwoc don
phuong chdm dut hop dong lao
dong d6i véi NLD dang trong thoi
gian nudi con dwdi 12 thang tudi
trong Bo luat Lao dong nam 2019 c6
st md rong vé pham vi déi tuong,
ttr viéc chi bao vé lao dong nit thanh
bao vé ca lao dong nam va lao dong
nit. Trwdc d6, viéc nén hay khong
nén thiee hién hanh vi don phuong
cho d6i tuong nay thoi viéc trd
thanh van dé gay tranh cai. Cu thé,
tai Ban an vé tranh chap don
phuong chdm dut hop dong lao
dong s6 01/2021/LD-PT ctia Toa an
nhan dan tinh Kon Tum, Hoi d6ng
xét xtt dong tinh v6i quan diém cta
c&p so tham rang: NLD anh Nguyen
Dure T ké ca khi dang trong thoi gian
nuoi con dudi 12 thang tudi nhung
do “khong phai la nguoi duy nhat
cua gia dinh dang truc tiép nuodi con
nho”® nén khoéng c6 can cit phép ly
nao dé Ché'p nhan yéu cau khoi kién
cta nguyen don khi nam lao dong
cho rang ban than thudc d6i tuong
dwoc phép luat bao vé. Day la mot
treong hop dang tiéc cho nguyén
don bdi tai thoi diém NSDLD don
phuong chdm dut hop dBng lao
dong ddi voi lao dong nam nudi con
duwdi 12 thang tudi van dang trong
qua trinh thi hanh B¢ luat Lao dong
nam 2012. Vu viéc nay phan nao
phan anh duoc thuc trang thiéu
vang quy dinh phap luat bao vé lao
dong nam nudi con dwdi 12 thang
tudi lién quan dén don phuong
chdm dit HDLD, dan dén phal tuy
thudc vao quan diém ctia toa an luc
bay gio.

Vé thoi gio lam viéc va thoi gio
nghi ngoi

B0 luat Lao dong nam 2019 da c6
nhiéu quy dinh vé gidi han thoi gio
lam viéc d6i voi NLD nudi con dudi
12 thang tu6i. Khoan 1 Diéu 137 ctia
B6 luat nay néu r6 NSDLD khong
dwoc st dung NLD lam viéc ban
dém, lam thém gio va di cong tac xa

*Truong Thi Huong Mai, Bdo ¢ lao dgng nit theo phdp lugt lao djng Viét Nam, tir thyc tién tai cdc khu cong nghiép, cum cong nghiép
ctia tinh Bic Ninh, Luan van thac st Luat hoc, 2023, Truong Dai hoc Luat Dai hoc Quéc gia Ha Noi, tr. 36-37.
¢ Xem Ban an s6 01/2021/LD-PT cta Toa 4n nhan dan tinh Kon Tum vé tranh chdp don phuwong chdm dit hop dong lao dong.
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trong treong hop dang nudi con
duwdi 12 thang tudi, trie treong hop
duoc NLD dong y. Thuc t€, trong
mot sO treong hop, vi nhiéu ly do
khac nhau, NLD c6 thé sém quay
tro lai moi treong cong viéc hay lam
viéc d€ kiém thém thu nhap. Néu
nhu phép luat cdm NLD nudi con
dwdi 12 thang khong dwgc lam viéc
vao ban dém, lam thém gio hay di
cong tac xa thi vo tinh can tré quyén
tu do lam viéc cuia ho va di nguoc
lai vdi tinh than cta cac t6 chite
qudc t€ nhu Lién hop qudc’, ILO®.
Truong hop NLD khong mudén hodc
diéu kién nudi con khong cho phép
thi ho van c6 quyén tir chdi dé nghi
ctia NSDLD.

Pham vi thoi gio lam viéc c6 thé

bi thu hep theo khoan 2 Biéu 137 B)
luat Lao dong nam 2019. Néu lao
dong ntt lam nghé, cong viéc nang
nhoc, doc hai, nguy hiém hodc dic
biét ndng nhoc, doc hai, nguy hiém
hodc lam nghé, cong viéc cé anh
huong xdu téi chitc nang sinh san
va nuoi con khi mang thai va co
thong bao cho NSDLD biét thi duoc
giam bot 01 gio lam viéc hang ngay
ma khong thay d6i ché d9, quyén loi
khac cho dén hét thoi gian nudi con
dudi 12 thang tudi néu NSDLD
khong thuc hién phuong an chuyén
ho sang lam cong viéc nhe hon, an
toan hon.

Tai khoan 4 bBiéu 137 B6 luat Lao
dong nam 2019, diém tién bo thé
hién & chd bao dam danh ra quy
thoi glo nghi ngoi nham bao vé stic
khoe cua lao dong nit trong thoi
glan dang nuoi con dwdi 12 thang
tudi. Cu thé, ho dugc nghi moi ngay
60 phut trong thoi gian lam viéc ma
khong anh hudng dén loi ich thu
nhdp theo hop doéng lao dong.
Trong boi canh hién nay, khi diéu
kién sdng cai thién va khoang cach
lam viéc xa nha, hiém thay lao dong
nit nao mang con nho dén tan noi

lam viéc thi muc dich ban dau dé

danh thoi gian cham con (cho con

b, vat, trit sita, nghi ngoi) khong
dat duwoc ma chu yéu dé lao dong
nit c6 thoi gian nghi ngoi, tai san
xudt stic lao dong.

Vé ky ludt lao dong

Nguoi lao dong bi xtr ly ky luat
lao dong la NLD c6 hanh vi vi pham
ky ludt noi lam viéc. D6 1a quyén
cua NSDLD dé bao dam trat tu, ky
cuong va bao dam NLD tuan thu
ndi quy lao dong duoc ban hanh.
Tuy nhién, viéc ky luat sé khong
dwoc 4p dung véi NLD nuoi con
dudi 12 thang tudi. Phap luat lao
dong da c6 quy dinh mang tinh
dinh huoéng, xuyén sudt trong
nguyén tac, trinh tu, tha tuc xa ly ky
luat lao dong tai diém d khoan 4
biéu 122 B6 luat Lao déng nam
2019. b6 la NSDLD khong duoc xte
ly ky luat lao dong ddi véi NLD
dang trong thoi gian nu6i con dwdi
12 thang tuoi. Quy dinh nay co y
nghla trong viéc bao vé doi twong
yéu thé nhw ho. Quy dinh nay nham
bao dam tinh nhan van véi NLD, cu
thé'la néu nhu trong thoi gian NLD
nudi con dudi 12 thang tudi ma bi
xw ly ky luat dwéi bat ky hinh thic
nao ciing s€ anh huwdéng khong nho
dén danh dw, nhan phdm cting nhu
tam sinh ly ctia ho. Hon nira, néu bi
sa thai trong giai doan nay dong
nghia voi viéc ho mat thu nhap va
gay kho khdn, dao 1on trong cudc
song ctia NLD va gia dinh. Tac gia
ung ho, dong tinh véi quy dinh nay
nhung nhan thdy chua c6 hudng
dan cu thé cho NSDLD. Vi du nhu
thu tuc tam hoan viéc ky luat va khi
con ctia NLD du 12 thang tu6i thi
thu tuc xt ly tiép tuc thue hién nhw
thé nao phap luét hién nay chwa quy
dinh r6. Diéu nay gay ling tung cho
cac bén lién quan trong qua trinh
thiee hién phap luat.

Thuc t€ van co6 tinh trang lam
dung quy dinh vé ky luat lao dong.
Khong it treong hop NSDLD sa thai
tuy tién, v cdn ct, trai phap luat, ap
dung hinh thie x¢ 1y ky luat d6i voi

cac hanh vi khong duwoc quy dinh
trong ndi quy ctia doanh nghiép. Co
khong it doanh nghiép con loi dung
su thiéu hiéu biét vé phap luat bao
vé quyeén lgi ctia ddi twong dac thu
dé€ xay dung nhitng hinh thtc ky
luat khac nhu phat tién. Dién hinh
la truong hop tai Cong ty Dét may
Minh Thanh, nam 2019 khi Thanh
tra Lién doan lao dong tinh Bic
Giang tién hanh thanh tra lao dong
tai Cong ty nay phat hién vu viéc
NLD la anh Tran Van H - cong nhan
xuwong may lam hu hong tai san ctia
doanh nghiép dang trong thoi gian
nuoi con duwdi 12 thang tudi. Doanh
nghiép nay da ra quyét dinh xt ly
ky luat: phat tién’. Diéu nay khong
nhting vi pham quy dinh cdm theo
khoan 2 biéu 128 B¢ luat Lao dong
nam 2012 (khong dwoc dung hinh
thie phat tién thay viéc xt ly ky luat
lao dong) ma con anh huwdéng
nghiém trong dén quyeén va loi ich
kinh t& ctia NLD.

Vé tién luong

Dé bao vé tién luong cho nguoi
lao dong dang nudi con dwdi 12
thang tudi, phap luat hién hanh c6
mét s6 quy dinh sau day: theo
khoan 2 va khoan 4 Diéu 137 B6 luat
Lao dong nam 2019, du chuyén
sang vi tri, tinh chat cong viéc thay
doi theo xu hudng an toan, nhe
nhang hon hay thoi gio lam viéc bi
tinh giam di twong d6i nhung diém
chung cta hai khoan nay déu thé
hién tinh than cho phép lao dong ni
duoc huong du tién lwong theo ho
dong lao dong ma khong bi cat
giam. Tham chi quyén va loi ich ctua
ho duoc bao dam duy tri cho dén
hét thoi gian nudi con dwdi 12 thang
tudi. Khi thanh toan tién luwong cho
NLD, NSDLD can dac biét luu y
thoi gio nghi ngoi d6i véi lao dong
nit khi mang thai hodc nudi con
duwdi 12 thang tudi sé duoc tinh vao
thoi gio lam viéc dwoc huong
luong!’. Ngoai ra, lao dong nit trong
thoi gian nudi con dudi 12 thang

7Vi du: Cong uéc CEDAW cuia Lién hop quéc vé xda bo tét ca cac hinh thirc phan biét d6i xtir chong lai phu nt.
¥ Trich bai viet ctia ILO c6 tua deé “Viet Nam’s new Labour Code moves from protecting to empowering women” v6i ndi dung: “As
a pregnant young mother she wants to be able to decide for herself whether she can travel for work, do night shifts or take up certain jobs.

It should be the choice made by women themselves”.

Dich nghia nhu sau: “La mgt ba me tré dang hwéng thai san, ¢6 dy mudn cé thé’

tw quyét dinh xem minh co thé' di cong tic, lam ca dém hay dam nhin mgt s6 cong viéc nhit dinh hay khéng. D6 phai la s lwa chon do

chinh lao dong nit diea ra”

° Ban Chap hanh cong doan Khoa II (2019), Bdo cdo trinh Dai hdi cong doan cdc KCN Bic Giang Khéa IV, nhiém ky 2019-2024.
10 Cén ctt khoan 4 Dieu 58 Nghi dinh 145/2020/ND-CP.
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tudi c6 quyén dugc nghi moi ngay
60 phut trong thoi gian lam viéc dé
cho con by, vit, trt stta, nghi ngoi.
Thoi gian nghi van dwoc hudng du
tién luwong theo hop dong lao
dong!. Tat ca nhirng ndi dung nay
déu vi bado dam loi ich vat chat,
khong phai d& NLD nit chiu nhitng
thiét thoi khi vira thwe hién chiic
nang lao dong vira thurc hién vai tro
lam me. Céc quy dinh nhin chung
bam sat trén tinh than ctia B luat

nham huéng dan, giai thich cu thé

cho cac bén trong quan hé lao dong
biét va thuc hién dung phap luat.

Vé cdc ché dg bdo hiém xd hoi

Luat Bao hiém xa hdi ndm 2024
moi duwoc ban hanh va chinh thire cé
hiéu lyc ttr 01/7/2025 ky vong sé
phéat huy nhting két qua dat dwoc
trong qua trinh thi hanh Luat Bao
hiém xa hdi nam 2014 va bao vé
vitng chic quyén loi bao hiém xa
hoi cia NLD nudi con dudi 12 thang
tudi. Qua qua trinh ra soat, phan
tich, tac gia nhan thdy vé co ban cac
ché€ d6 bao hiém xa hoéi dac thu déi
véi NLD nudi con dudi 12 thang
tudi khong 6 su thay doi nao dang
ké ma van tiép tuc duy tri cac quyen
loi co ban theo tinh than bao vé doi
tuong lao dong nay trong chinh
sach ctia Bang va Nha nude.

Mét sé kién nghi hoan thién
phap luat

Phap luat lao dong Viét Nam da
c6 nhiing quy dinh tién bd va cd y
nghia vé viéc bao vé quyeén loi ctia
nguoi lao déng nuoi con dudi 12
thang tudi, gop phan thuc day binh
déang gioi. Tuy vay, dé cdc quy dinh
phap luat, ddc biét la B luat Lao
dong nam 2019 va cac van ban phéap
luat chuyén nganh dwoc chat ché va
c6 tinh kha thi hon, cic van dé lién
quan dén NLD nudi con duwdi 12
thang tudi can dwgc xem xét stra
d6i, b6 sung cho phu hop. Xuat phat
tk thuc trang phap luat hién hanh
vé quy”én loi cua nguoi lao déng
nudi con dudi 12 thang tudi, tac gia
dé xudt mot s6 kién nghi nham hoan
thién phap luat nhuw sau:

Mot la, m6 rdong pham vi bao vé
bang viéc bd sung quy dinh vé viéc

SO 9(137)@ THANG 9-2025

NLD nudi con duéi 12 thang tudi
cing khong thudc dién bi cat giam
khi NSDLD cit giam lao dong doi
du theo Diéu 42, Diéu 43 B6 luat Lao
dong nam 2019. Ban chat Diéu 42,
biéu 43 cing la su kién cham dut
hop dong lao dong do y chi cua
NSDLD nhung c6 sy khéc biét vé
can ct va thu tuc so voi quyén don
phuong chdm dut hop dong lao
dong cua NSDLD. Do do, tac gia
kién nghi bd sung treong hop nay
trong quy dinh tai Diéu 37 B0 luat
Lao dong nam 2019.

Hai la, b6 sung can ctt va quy
dinh huong dan thu tuc tam ding
viéc xt ly ky luat tai diém d khoan
4 biéu 122 B luat Lao dong nam
2019 ddi v6i NLD nubi con dwdi 12
thang tudi cho dén khi con ho du 12
thang tudi s€ tiép tuc xit ly ly luét.
Theo d6, NSDLD phai tam diung
viéc xt ly ky luat lao dong khi vu
viéc vi pham ¢ nhiing tinh tiét lién
quan dén hoan canh NLD nu6i con
duwdi 12 thang tudi. Viéc tam dung
xtt ly ky luat lao dong phai dwoc

1Cén ctt diém a khoan 4 Diéu 80 Nghi dinh 145/2020/ND-CP.

Anh minh hoa.

thong bao bing van ban va thuc
hién ngay sau khi NLP thong bao
cho NSDLD biét va c6 tai liéu chiing
minh ban than dang nuoi con dudi
12 thang tudi. Toan bo thong tin
duwoc ghi nhan trong bién ban vi
pham, dinh kem tai liéu trong ho so
ky luat lao dong va thong bao dén
td chitc dai dién NLD tai co s& ma
NLD la thanh vién. Tuy nhién, trach
nhiém d6 cting buoc NSDLD phai
hét stic than trong can nhéc trong
viéc xtt ly ky luat, ddc biét la ky luat
sa thai. Boi vi NLD cung cap thong
tin nhan than sai khong phai ganh
chiu bat ct trach nhiém nao nhung
néu NSDLD khong xac minh rd
rang, day du lai lich than nhan NLD
ma van tién hanh xa 1y ky luat sai
d6i twong thi phai ganh chiu hau
qua rat 16n. Trong thoi gian ké tu
thoi diém tam dung dén trude thoi
diém con nho du 12 thang tudi,
NLD duwoc bao dam khong bi xte ly
ky luat lao ddng vi bat ctt 1y do nao.
Hét thoi han tam dung xt ly ky luat,
NSDLD c6 quyén tién hanh hop xt
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ly ky luat lao dong va ban hanh
quyét dinh xt ly ky luat lao dong
nhung phai dién ra trong thoi hiéu
theo quy dinh.

Ba la, xay dung quy dinh hudng
dan thu tuc tam ditng viéc don
phuong chdm dut hop dong lao
dong theo diém a khoan 1 Diéu 36
B6 luat Lao dong nam 2019 déi véi
NLD nudi con dudi 12 thang tudi
cho dén khi con ho du 12 thang tudi.
Can c don phuong cham dut hop
dong lao dong dwa trén muc do
hoan thanh cong viéc trong quy ché
danh gid dugc ban hanh hop phap
la can ctt phd bién nhat ma NSDLD
vién dan 4p dung. Khong hoan
thanh cong viéc thé hién nang luc,
thai do, y thic cia NLD khi thuc
hién nghia vu lao dong. Quy dinh
nay can hoan thién thém ¢ chd:
truede khi ban hanh quyét dinh don
phuong chdm dét hgp dong lao
dong, d6i véi NLD nuoi con duwdi 12
thang tudi thudc truong hop diém a
khoan 1 Diéu 36 néu trén, NSDLD
c6 nghia vu phai bdo trudc bang van
ban vé viéc don phuong chdm dut
hop dong lao dong d6i voi NLD
theo thoi han dwoc xac dinh tai
khoan 2. Theo d¢, tao diéu kién cho
dodi twong NLD nudi con dudi 12
thang tudi dwoc phan hoi bang viéc
1ay y kién vé ndi dung thong bao va
can ct chdm du&t khi ho thudc
truong hop dang trong thoi gian
nuodi con dudi 12 thang tudi. Bén
canh d6, NSDLD can phai xac minh,
lam rd nguyén nhan vi pham quy
ché danh gia va hoan canh gia dinh
cua NLD. Néu xét thay tinh trang
dang nudi con dudi 12 thang tudi
ctua NLD la ¢6 co s, NSDLD nhanh
chéng thu hoéi van ban thong bao
cham dét hop dong lao dong (néu
co) va tuyét doi khong dé xay ra
hanh vi don phuwong cham dut hop
dong lao dong cho dén khi con cta
NLD du 12 thang tudi.

Két luan

Phép luat vé bao vé NLD nudi
con dudi 12 thang tudi da cd nhiéu
quy dinh thé hién tinh wu viét, tao
hanh lang phap ly cho ho duoc bao
dam quyén va loi ich khi tham gia
vao quan hé lao dong. Nhin chung,

viéc bao vé quyeén loi cho NLD nudi
con dudi 12 thang tudi trong giai
doan hién nay dan tién b hon
trudc. Phap luat hién hanh da can
c vao dac diém tam sinh ly, diéu
kién, hoan canh ctua déi twong lao
dong nay dé€ ban hanh nhitng quy
dinh phu hop. Tuy nhién, thuec tién
quy dinh phap luat bao vé NLD
nuoi con dudi 12 thang tudi van con

Anh minh hoa.

mot s6 diém nghén can diéu chinh
thém d€ phan anh dung thuce trang
khéach quan cua nén kinh t& va sy
nhan thtc caa NLD. Mot sd kién
nghi stra d6i, bd sung phap luét lao
dodng da phan tich sé gitp hé thong
phép luat vé bao vé quyén loi cta
NLD nuéi con duédi 12 thang tudi
dwoc hoan thién hon, gitp ho yén
tam cong tac va on dinh cudc song.

N.T.N.T
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CHAM DUT HQP PONG LAO PONG DO THAY POI CO CAU, CONG NGHE

QUYEN DUGC CHU DONG HAY NGHIA VU
PHAI CHUNG MINH CUA DOANH NGHIEP?

HONGUYEN ANH THU"

Tém tit: Trong boi cinh kinh té'bién dong manh mé, nhiéu doanh nghiép budc phdi tdi co cdu dé'thich nghi. Tuy nhién,
viéc chitm diet hop dong lao dong vi Iyj do thay d6i co cdu, cong nghé - dir dwgc ludt cho phép - khong dong nghia véi quyén
don phuong tuyét doi ciia doanh nghiép. Bai viét phan tich sdu cdc cin cie phdp ly, thuc tién xét xir va nghia vu chitng
minh cia doanh nghiép trong truong hop don phirong chim dirt hop dong vi 1y do néu trén. Mot s6'vu dn thuc té'ciing
dwegc vign dan dé'chi ra rii ro phép Iy néu doanh nghigp khong chudn bi ddy di ho so, chieng cir. Tdc gid dong thoi dé xudt
mQt s6"hwéng hoan thién phdp 1y va thwe hanh dé doanh nghiép cd thé thwce hién viéc tdi co cdu nhin sw mot cich hop
phdp, minh bach va hi¢u qua hon.

Tir khéa: Chim diet hop dong lao dong, thay doi co cdu, thay doi cong nghé, tranh chdp lao djng.

Abstract: In the context of strong economic fluctuations, many enterpries are forced to restructure to adapt. However,
the termination of labor contracts due to structure and technology changes - despite being allowed by the law - does not
mean the absolute unilateral right of the enterprise. The article in-depth analysis of legal bases, practical trial and obligations
of the enterprise in case of unilateral termination of the contract because of the above reasons. Some actual cases are also
cited to point out the legal risk if the enterprise does not prepare all the documents and evidence. The author also proposes
a number of legal and practical improvement directions so that enterprise can carry out the restructuring of personnel in
a more legal, transparent and effective.

Keywords: Termination of labor contracts, structural changes, technology changes, labor disputes.

Patvan dé

Trong boi canh nén kinh té toan
cau lién tuc d6i mat véi nhiing bién
dong kho luong, tte xu huwdéng suy
giam don hang, chuyén dich chuoi
cung ung dén ap luc chuyén doi
cong nghé, nhiéu doanh nghiép tai
Viét Nam, ddc biét trong cac linh
vic nhir may méc, cong nghé thong
tin, khao sat thi tru:ong, budc phal
tién hanh tai co cau t& chitc nham t6i
uwu chi phi va thich nghi véi bién
dong thi truong. Nhitng diéu chinh
nay phan 16n xudt phat tir nhu cau
thuc tién vuot ngoai tam kiém soat
va kha ndang chu dong cua doanh
nghiép. Cau hoi dat ra, liéu trong
truong hop nay, doanh nghiép co6
quyén chu dong cham duat hop
d6ng lao dong véi mot s6 nhan su
vily do thay do6i co ciu, cong nghe7

Qua nghién ctry, tac gia cho rang
phap luat lao dong hién hanh khong
trao cho doanh nghiép quyén
duwong nhién dwoc chdm dut hop
dong lao dong trong cac truong hop
néu trén ma khoéng cé su ching
minh hop ly. Day 1a mot quyén co6
diéu kién, di kem nghia vu chiing

minh va trinh tw, thta tuc nghiém
ngdt ma phéap luat lao dong quy
dinh nhdm bao dam su can bang,
minh bach va han ché& viéc doanh

nghiép lam dung tinh hudng nay dé

day nguoi lao dong vao tinh thé mat
viéc ma khong 6 sy kiém soat.

Trong bai viét nay, tac gia phan
tich co s& phép ly hién hanh vé viéc
chdm dut hgp dong lao dong do
thay doi co cdu, cong nghé, lam rd
quy dinh phdp luat lién quan dén
quyen chu dong ctia doanh nghiép
va nghia vu chitng minh bat budc
theo quy dinh phép luét, dong thoi
chi ra nhitng vuéng mac trong thuc
tién 4p dung ciing nhu dé xuat
hwéng hoan thién chinh sach, tir d6
bao vé hai hoa loi ich gitta doanh
nghiép va nguoi lao dong trong boi
canh nén kinh t€ dang dich chuyén
nhanh chéng nhu hién nay.

Quy dinh phap luat vé quyén
cham dut hop dong lao déng
do thay déi co cau, cdng nghé
Phap ludt lao dong hién hanh
khong c6 dinh nghia nhu thé nao
duoc xem la “thay ddi co cau, cong

* Pai hoc Kinh t& TP. H6 Chi Minh.

nghé”. Thay vao d¢, khoan 1 Diéu
42 B luat Lao dong nam 2019 liet ké
cac truong hop duoc coi la thay doi
co cdu, cong nghé, gom: (1) thay d6i
co cdu td chure, t6 chirc lai lao dong;
(2) thay doi quy trinh, cong nghé,
may moc, thiét bi san xuét, kinh
doanh gan véi nganh nghe san
xudt, kinh doanh ctia nguoi sit dung
lao dong; va (3) thay do6i san pham
hodc co cau san pham.

C6 thé thay, quy dinh hién hanh
vé viéc chdm dat hop dong lao dong
do thay do6i co cdu, cdong nghé co
ban ké thira ndi dung tir B luat Lao
dong ndm 2012, tuy nhién van mang
tinh khai quat, dinh huong va chua
duoc cu thé héa bang cac tiéu chi
danh gid ro rang. Hi€éu nhw thé nao
vé thay doi co cdu, cong nghé hoan
toan phu thudc vao y chi cia nguoi
stt dung lao dong va nguoi st dung
lao dong phai dwa vao nhitng ddc
thtu trong hoat dong kinh doanh ma
tw minh dwa ra nhiing can ct dé giai
thich nham thuyét phuc nguoi lao
dong va ca co quan c6 tham quyén
khi c6 tranh chap vi ly do thay doi
co cau, cong nghé’.

! Lé Thi Hong Thom, Chdm ditt hop dong lao déng do thay ddi co cdu, cong nghé va thyc trang dp dung tai Vigt Nam,
https://Isvn.vn/cham-dut-hop-dong-lao-dong-do-thay-doi-co-cau-cong-nghe-va-thuc-trang-ap-dung-tai-viet-nam-
1703777832-a139329.html, ngay 31/3/2025.
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Trén thuec té, khai niém “thay d6i
co cdu, cong nghé” mang tinh twong
doéi va viéc xac dinh thé nao 1a su
thay doi du mac do dé lam céan ct
cham dut hgp dong thuong xuét
phat tt y chi chit quan ctia doanh
nghiép. Do d6, nguoi sit dung lao
ddng can can ctt vao ddc thu hoat
déng san xudt, kinh doanh ctia minh
dé xay dung lap luén, tai liéu va
chtng ct phtt hop nham ching
minh tinh thye chét ctia su thay déi
nay, khong chi dé thuyét phuc
nguoi lao dong ma con d€ bao vé
quyét dinh ctia minh trudc co quan
c6 thdm quyén trong truong hop
phét sinh tranh chdp. Tuy nhién,
viéc ching minh ly do thay déi co
cdu, cong nghé khong phai la diéu
dé dang.

Tai Ban an s6 14/2017/LD-PT cua
Toa an nhan dan tinh Binh Dwong
ngay 25/9/2017?, trong vu viéc gitta
ba Lé Thi C (nguoi lao dong -
nguyén don) va Cong ty N (nguoi
stt dung lao dong - bi don), Cong ty
N vién dan 1}'7 do “gdp kho khan
trong san xudt, kinh doanh budc
phal thu hep san xudt, giam chd lam
viéc” d€ cham dut hop dong lao
dong. Tuy nhién, ba C da dé nghi
Toa an thu thap chitng ct¢ ttt cac co
quan nha nudc d€ xac minh tinh xac
thuc ctia ly do néu trén, bao gom: (i)
danh sach lao dong va bién dong lao
dong do co quan Bao hiém xa hoi
tinh cung cap; (ii) s6 luong hang hoa
xudt khau ctia Cong ty trudc va sau
thoi diém cham dat hop dong, do
Cuc Hai quan cung cdp; va (iii) xac
thure bao cao tai chinh ctia Cong ty
ttr Cuc Thué. Trén co so cac ching
ctt thu thap duogc, Toa an da danh
gia va dwa ra két luan vé tinh hop ly
cuia viéc cham dut hop dong do thay
d6i co cau.

Mot ban an gan day cho thay su
linh hoat trong danh gid can ct
cham dut hop dong lao dong vi ly
do thay déi co cau t6 chiic. Trong vu
viéc nay, moét doanh nghiép da
cham dut hop dong vdi nguoi lao
dong gitt chtic vu giam dbc phap

ché€ voéi ly do thay d6i co cau. Cu
thé, trudc nam 2021, doanh nghiép
thué chuyén gia phap ly nudc ngoai
vdi chi phi cao nhung bao dam chat
lwong. Ttrndm 2021, dé& cat giam chi
phi, doanh nghiép chuyén sang mo
hinh phong phap ché noi bo. Tuy
nhién, sau hai nam hoat dong, mo
hinh nay khong dép tng yéu cau
chuyén moén nén ban giam ddc
quyét dinh giai thé phong va quay
lai hinh thtrc thué tu van bén ngoai.

Toa an chap nhan rang day la suw
thay d6i hop 1y, c6 co sé thuc tién va
du diéu kién d€ cham dut hop dong
lao dong theo quy dinh phap luat®.

Qua cac vu viéc trén cho thay,
trong truong hop cé tranh chap,
doanh nghiép phai chuan bi va cung
cdp dugc hé thong tai liéu ching
minh day du, khach quan va thuyét
phuc dé€lam rd s ton tai thuc t€ cuia
viéc thay doi co cau, cong nghé -
diéu kién tién quyét d€ bao dam
tinh hop phap cho quyét dinh chim
dut hop dong lao dong theo quy
dinh ctia phap luat.

Dé bao dam tinh hop ly va han
chérui ro phép ly khi cham diét hop
dong lao dong véi ly do thay doi co
cdu, cong nghé, doanh nghiép can
luu y cac diém sau:

Thir nhadt, ly do thay d6i phai c6
that va c6 can ctt cu thé. Viéc thay
dai co cau, cong nghé khong chi la
quyét dinh noi by, ma can phan anh
mot nhu cau thuc tién khach quan,
vi du nhu sap nhap bd phan, cat
giam khau trung gian, dau tu thiét
bi tw déng hoa, chuyén ddi mé hinh
san xuat, hay chuyén ttr lao dong tai
chd sang md hinh lam viéc tir xa.
Nhiing thay d6i nay phai cé tac
dong rod rang dén co cdu nhan sy
hodc nhu cau st dung lao dong.

Thit hai, chting minh sy thay doi
la can thiét va c6 tac dong dén vi tri
viéc lam. Doanh nghiép can chi ra
moi quan hé nhan qua gma viéc thay
ddi va nhu cau cat giam lao dong.
Khoéng chi néu ly do chung chung
nhuw “khé khan trong kinh doanh”,
ma can cu thé hdéa bang cac tai liéu

nhu: k& hoach t4i co ciu, bién ban
hop lanh dao, bao cao tai chinh,
phuong an str dung lao ddng, co cau
to chtrc truede va sau thay déi...

Thi¢ ba, thuc hién dung va day
du quy trinh phap ly. Du ly do la
hop ly, néu khong tuan thu dl'mg
trinh ty, tha tuc theo quy dinh cua
B0 luat Lao dong, doanh nghiép van
o6 thé bi toa an tuyén thua kién khi
6 tranh chap xay ra.

Thir tu, chuén bi sn sang tai liéu
chitng minh. Trong truong hop xay
ra tranh chdp, tda an sé danh gia
dua trén ching ct cu thé. Do d6,
doanh nghiép can chu déng chuin
bi va luu trit tai liéu chitng minh ro
rang vé (i) tinh hinh hoat déng kinh
doanh c6 thay d6i that su; (ii) co cdu
to chirc bi tac dong; (iii) quyét dinh
cat giam lao dong la bat kha khang
va hop ly.

Quy dinh phap luat vé trinh
tu, tha tuc doanh nghiép can
thuc hién trong truong hop
cham dut hgp déng lao déng
do thay ddi co cau, cdng nghé

Phap ludt lao dong hién hanh
quy dinh chat ché vé trinh tu, tha
tuc doanh nghiép can thuwc hién
trede khi cham dut hop dong lao
dong voi nguoi lao dong do thay
doi co cau, cong nghé. Khong xét
dén cac van dé ndi bo ctia nguoi st
dung lao dong lién quan dén viéc
ban hanh cac nghi quyét/quyét dinh
vé viéc thay déi co cau, cong nghé
(von 1a cac ndi dung thudc pham vi
diéu chinh cua phap luat vé doanh
nghiép), dudi goc do cua phap luat
lao dong noi chung, doanh nghiép
can thyc hién day du cac budc, trinh
tw can thiét dudi day khi cho nguoi
lao dong thoi viéc do thay doi co
cau, cong nghe nham bao dam tinh
hop phap cua quyét dinh chdm dét
hop dong, gom*:

Bude 1: Nguwoi st dung lao dong
lap danh sach nhittng nguwoi lao
dong sé duoc dao tao lai d€ tiép tuc
stt dung.

2Ban 4n s 14/2017/LD-PT ctia Toa an nhan dan tinh Binh Duong ngay 25/9/2017 vé tranh chdp don phuong cham dut

hop déng lao déng.

3 Ban 4n s6 01/2024/LD-PT ctia Toa 4n nhan dan TP. Hai Phong ngay 31/7/2024 vé don phuong chdm dut hop dong lao
dong va boi thuwong thiét hai.
* Van phong Giéi st sung lao dong thudc Chi nhdnh Phong Thuong mai va Cong nghiép Viét Nam tai TP. H6 Chi

Minh (VCCI-HCM), Cdm nang thiee hién Bo ludt lao dong nim 2019 tai doanh nghiép, thang 6/2021, tr. 34.
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Budc 2: Nguoi st dung lao dong
xay dung phuwong an st dung lao
dong vai su tham gia trao ddi cua to
chttc dai dién nguoi lao dong tai co
s& d6i vdi noi cd t6 chire dai dién
nguoi lao dong tai co so.

Budce 3: Nguoi st dung lao dong

td chirc doi thoai tai noi lam viéc dé

trao déi vé viéc xay dung phuong
an stt dung lao dong va cong bo
cong khai tai noi lam viéc nhiing noi
dung chinh ctia d6i thoai tai noi lam

viéc trong vong 03 ngay lam viéc ké

tte khi két thuc d6i thoai.

Budce 4: Nguoi stt dung lao dong
thong bao cong khai phuong an st
dung lao dong cho nguoi lao dong
biét trong thoi han 15 ngay ké tu
ngay phuong an st dung lao dong
duoc thong qua.

Budce 5: Nguoi st dung lao dong
trao d6i y kién voi t6 chiee dai dién
nguoi lao ddng tai co so ddi véinoi co
t0 chite dai dién nguoi lao dong tai co
s& ma nguoi lao dong 1a thanh vién vé
viéc cho ngwoi lao dong thoi viéc.

Bude 6: Nguoi str dung lao dong

td chirc d6i thoai tai noi lam viéc dé

trao d6i vé viéc cho nguoi lao dong
thoi viéc va cong bd cong khai tai
noi lam viéc nhitng ndi dung chinh
cua d6i thoai tai noi lam viéc trong
vong 03 ngay lam viéc ké tir khi két
thtic d6i thoai.

Budce 7: Nguroi st dung lao dong
thong bao cho nguoi lao dong va uy
ban nhan dan cadp tinh vé viéc cho
nguoi lao dong thdi viéc. Thong bao
nay phai dwoc thuc hién truede 30
ngay trude khi ban hanh quyét dinh
chdm dut hop dong lao dong véi
nguoi lao dong.

Budc 8: Nguroi st dung lao dong
ban hanh (cac) quyét dinh cham
dut hop dong lao dong véi nguoi
lao dong.

Budc 9: Nguoi st dung lao dong
hoan thanh viéc thanh toan cac
khoan tién lién quan cho nguoi lao
dong trong thoi han 14 ngay lam viéc
ké tlr ngay cham dut hop dong lao
dong (trtr cac treong hop dwoc kéo
dai thoi han thanh toan khong qua 30
ngay) va hoan thanh cac thu tuc lién
quan khac cho nguoi lao dong.

So véi Bo luat Lao dong nam
2012, B¢ luat Lao dong nam 2019 va

cac van ban huedng dan hién hanh

da siét chit hon vé mat thu tuc, k&

ca trong treong hop chi c6 01 nguoi
lao déng bi anh huong. Cu thé, néu
trude day cac yéu cau nhu trao doi
véi t0 chire dai dién tap thé'lao dong
hay thong bao cho co quan quan ly
nha nuwdce chi ap dung khi cho thoi
viéc nhiéu nguoi (02 ngvzdi lao df)ng
tro 1én), thi hién nay, cac thu tuc nay
déu bat budc k& ca khi chi c6 01
nguoi bi cho thoéi viéc vi ly do thay
ddi co cau, cong nghé.

Viéc tuan thu dung va day du
cac budc néu trén khong chi la nghia
vu phap ly, ma con giap doanh
nghiép giam thi€u rui ro tranh chép.
Trén thuc t& nhiéu doanh nghiép da
bi budc hiy bo quyét dinh chdm dut
hop dong va boi thuong cho nguoi
lao dong do vi pham trinh tu thu
tuc, Chang han nhw khong déi thoai,
khong tham van y kién t6 chic dai
dién ngwoi lao dong, hodc khong
thong bao dung han cho co quan
nha nudc c6 thdm quyén. Do do,
trede khi thuwe hién bat ky quyét
dinh cham dit hop dong lao dong
nao vi ly do thay doi co cau, cong
nghé, doanh nghiép can tién hanh
danh gia ky luong, 1ap ké hoach rd
rang va bao dam c6 ho so, tai liéu
chiing minh day du cho tirng budc
da thue hién.

Thuc tién ap dung va kién
nghi hoan thién phap luat

Mac du phap ludt lao dong hién
hanh da thiét 1ap khung phap ly
twong d6i day du vé quyén va trinh
tw, thu tuc khi cham dut hop d‘f)ng
lao dong do thay ddi co cdu, cong
nghg, nhung thuc tién ap dung cho
thay van con nhiéu vuedng mac, dac
biét trong viéc chitng minh ly do va
tudn thu dang quy trinh phép ly.

Nhiéu doanh nghiép, dac biét la
cac doanh nghiép vtra va nho, gdp
kho khan trong viéc xay dung va
luu trir hé thong tai liéu chiing minh
mot cdch bai ban vé sy can thiét
phai thay d6i co cau, cong nghé.
Khéng it truong hop, viéc chdm dut
hop dong lao dong vi ly do nay bi
toa an tuyén la trdi luat, mac du
doanh nghiép c6 chu treong hop ly,
do khong thé cung cap du ho so,
bién ban hop, phwong an st dung

SO 9(137)@ THANG 9-2025

lao dong hoac khong t6 chic doi
thoai dung quy dinh.

Mot diém can lvu y 14 xu hudng
danh gia cta toa an tai Viet Nam
hién nay van nghiéng vé bao vé
quyen loi nguoi lao dong, phu hop
véi nguyén tic bao vé bén yéu thé
trong quan h¢ lao dong. Tuy nhién,
diéu nay do6i khi dan dén viéc ap
dung phap luat thiéu linh hoat va
cting nhac, khién doanh nghiép gap
kho khan trong qua trinh tai co cdu
dé thich tng vd6i bién dong thi
truong. Ddc biét trong boi canh cac
mo hinh san xu4t linh hoat, lam viéc
tr xa, s hda quy trinh ngay cz‘mg
phd bién, quy dinh phéap luat van
chura theo kip dé ghi nhan va ho tro
st dich chuyén hop ly nay.

Débao dam can bang loi ich gitra
nguoi st dung lao dong va nguoi
lao dong trong bdi canh kinh t€ - xa
hoi lién tuc bién dong, tac gia kién
nghi mot s6 ndi dung hoan thién
phap luat nhu sau:

Thir nhdt, can c6 huong dan chi
tiét va rd rang hon vé tiéu chi xac
dinh “thay d6i co cdu, cong nghé”.
Cu thé, phép luat nén quy dinh
nhitng tiéu chi dinh tinh va dinh
lwgng ro rang hon dé€ xac dinh sy
thay d6i co cdu (vi du: giai thé
phong/ban, sdp nhap, giam s6
lwong vi tri) hay thay d6i cong nghé
(chuyén d6i phan mém, loai bo quy
trinh thu c6ng). Diéu nay giup giam
sit phu thudc vao y chi don phuong
cua nguoi st dung lao dong va tao
co so phép ly khach quan hon dé€ cac
co quan c6 thdm quyén danh gia.

Thit hai, can stra doi, bd sung quy
dinh lién quan dén ho so va phuong
phép chting minh su thay doi. Phap
luat hién hanh chua quy dinh ro
doanh nghiép can cung cdp nhiing
loai tai liéu gi d€ chitng minh viéc
thay doi la thuc té€ va hop ly. Do d¢,
nén ban hanh mét van ban huéng
dan liét ké cu thé cac loai ho so, tai
liéu 6 thé st dung - chang han nhu
bién ban hop ctia hoéi dong thanh
vién hodc hoi dong quan tri, bao céo
tai chinh, k&€ hoach kinh doanh,
phan tich hiéu qua céng viéc hodc
bao céo chi phi - l¢i ich. Diéu nay sé
giup doanh nghiép chudn bi day dua
chiing ctt, dong thoi hd trg co quan
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nha nwdc va toa an trong qua trinh
giai quyét tranh chap.

Thit ba, can lam r6 quy trinh va y
nghia phap ly ctia viéc thong bao
cham dut hop dong lao dong dén
uy ban nhan dan cdp tinh®. Cu thé,
phap luat nén quy dinh ro day co
phai 1a mot thu tuc bat budc hay
khong, hinh thitc thong bdo nhu thé
nao la hop 1¢, noi dung théng bao
can t6i thi€éu nhitng gi va doanh
nghi¢ép c6 quyén nhan xac nhan
bang van ban hay khéng. Dong thoi,
can huéng dan 16 cach xtr Iy néu noi
dung théng bao chua day du hodc
khong dang thoi han, cling nhw quy
dinh thoi gian dé€ doanh nghiép
duoc phép bo sung, chinh stra thong
bdo. Viéc lam rd cac diém nay sé
giap doanh nghiép yén tam thuc
hién nghia vu thong bao, dong thoi
gitp cac dia phuong cé co so thong
nhat khi tiép nhéan va xt 1y ho so.

Thit tw, can ting cuwong nhan
thirc va hiéu biét phap luat cho ca
doanh nghiép va nguoi lao dong vé
quyeén va nghia vu khi xay ra tai co
cdu. Viéc pho bién, tap hudn kién
thitc phap luat nén dwoc tich hop
trong chwong trinh dao tao dinh ky

ctia cac co quan quan ly lao dong
cdp tinh va t6 chitc cong doan,
nham nang cao tinh tuan thu va han
ch€ tranh chap phat sinh.

Thit ndm, phap luat can mo rong
va lam ro khai niém “vi ly do kinh
t&” - von thuong di kem voéi thay d6i
co cau, cong nghé. Trong xu thé
toan cau hda va s6 hdéa manh mé,
nhiéu doanh nghiép khong thay doi
quy trinh hay cong nghé cu thé
nhung lai budc phai thu hep hoat
dong, cit giam nhan sy dé ton tai,
do mat khach hang, dtt gy chudi
cung tng, chi phi dau vao tiang cao.
Trong treong hop nay, viéc cham
dut hop dong lao dong vily do kinh
t&€ can dwgc cong nhan mot cach rd
rang nhu moét can ctt doc lap, di kem
huéng dan chirg minh cu thé (thé
hién qua bao cao tai chinh, sut giam
doanh thu/loi nhuén, k& hoach tai
cdu truc da phé duyét...).

Két luan

Trong b6i canh thi treong lao
dong khong ngiing bién doi dudi
tac dong cuia cong nghé va chuyén
doi so, viéce tai co cau tro thanh mot

Hinh minh hoa.

xu hudng tat yéu dé doanh nghiép
thich nghi va duy tri nang lwyc canh
tranh. Tuy nhién, quyén chdm dut
hop dong lao dong vi ly do thay d6i
co cau, cong nghé khong phai la mot
“ddc quyeén tuyét d6i” cua nguoi st
dung lao dong. Day la quyén co
diéu kién - chi c6 thé thuc hién khi
doanh nghiép chitng minh duoc sy
can thiét, khach quan, hop ly cta
viéc thay d6i, dong thoi tuan tha
day du quy trinh, thu tuc theo quy
dinh phap luat.

Thue tién cho thay, ranh gidi
gitta viéc chdm dit hop dong lao
dong hop phap va trai phap luat
phu thudéc phan 16n vao cach
doanh nghiép xac lap ly do va
chuéan bi h6 so chitng minh. Do d¢,
hoan thién khung phap ly trong
linh vc nay la diéu can thiét, nham
tao ra sy linh hoat, minh bach va
cong bang hon trong quan hé lao
dong hién dai - noi ca nguoi lao
dong va nguoi st dung lao dong
déu phai chu dong thich nghi véi
su thay doi, trén nén tang phép ly
ro rang va dang tin cay.

H.N.A.T

5 Nguyén Dttc Huy & Téan Trac Hanh Doan, Thuec tién gidi quyét tranh chap vé cham dirt hop dong lao dong do thay doi co
cdu t6 chikc, t6 chike lai lao dong va dé xudt hoan thién quy dinh phdp ludt, Tap chi Dan chu va Phap luat, ky 1 (422), tr. 39.
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BOI THUONG 'I'HIE'I' HAI NGOAI HOP DONG
DO NGUOCI CUA PHAP NHAN NGUOGI LAM CONG,
NGUOI HOC NGHE GAY RA

LS TRAN TIEN LUC"

Tém tdt: BY ludt Dan sy nidm 2015 c6 quy dinh vé trach nhi¢m boi thwong thit hai do nguoi ciia phdp nhin, nguwoi
lam cong, nguoi hoc nghé gdy ra. Tuy nhién, thuc tién vige dp dung ché’dinh nay chiea cd sw thong nhat, nguyén nhin
xudt phat tir viéc chwa cé hwong dan cu thé'vé cdch hiéu “nguoi ctia phdp nhan” dé' phan bi¢t v6i “nguoi lam cong” ciia
phép nhin. Ngoai ra, cin b6 sung quy dinh dé xdc dinh nghia vu boi thiong ciia mot s6'chii thé'khong cé tw cich phip
nhan do nguoi lam cong, nguwoi hoc nghé cia ho gay thiét hai khi thic hién cong viéc dwoc giao. Bai viét lam 1o cic quy
dinh ctia phép ludt, phan tich nhitng bat cdp va dwa ra kién nghi hoan thié¢n dé'viéc dp dung phdp ludt trén thuc tién duoc
thong nhat va cong bing.

Tir khoéa: Bo ludt Dan si, boi thwong thiét hai, nguoi ciia phap nhin, nguwoi lam cong, nguwoi hoc nghe.

Abstract: The Civil Code 2015 regulates the liability of compensate for damages caused by people of legal entities, employees
and vocational training people. However, the practical application of this requlation has not been unified, the cause comes
from the lack of specific instructions on how to understand the “people of legal entities” to distinguish it from the “employee”
of the legal entity. In addition, it is necessary to supplement the regulations to determine the compensation obligations of some
subjects without legal status due to their employees or vocational training people causing damage when performing the assigned
work. The article clarifies the requlations of the law, analyzes the inadequacies and make some recommendations to perfecting

so that the application of the law in practice is unified and fair.
Keywords: Civil Code, compensation for damage, people of legal entities, employees, vocational traning people.

Patvan dé

biéu 597 BoO luat Dan sy nam
2015 (BLDS) quy dinh phap nhan
phai boi thuong thiét hai (BTTH) do
nguoi ctia minh gay ra trong khi thiee
hién nhiém vu dwoc phap nhan giao.
biéu 600 Bo luat nay quy dinh cé
nhan, phdp nhan phai BTTH do
nguoi lam cong, nguoi hoc nghé gay
ra trong khi thuc hién cong viéc duoc
giao. Ca hai diéu luat déu dat ra chu
thé phai BTTH la phap nhan, do d6
can phai ¢6 can c¢ phan biét “nguoi
cuia phap nhan” dé€ ap dung biéu 597
BLDS va “nguoi lam cong” cho phap
nhéan dé€ 4p dung Diéu 600 BLDS.

Ngoai ra, vi BLDS quy dinh chu
thé trong quan hé phap luat dan sy
la cd nhan va phdp nhan' nén biéu

600 BLDS chi quy dinh hai chu thé

phai BTTH la ca nhan va phap nhan.
Trong thuc tién, cac t& chttc nhw van
phong dai dién hodc chi nhanh ctia
thuvong nhan nudc ngoai tai Viét
Nam; van phong diéu hanh ctia nha
dau tu nudc ngoai trong hop dong

hop tac kinh doanh mac dut khong
c6 tu cach phap nhan nhung phap
luat Viét Nam cho phép cac t6 chirc
nay dugc quyén tuyén dung lao
dong, md tai khoan tai Viét Nam.
Khi ngwoi lao dong ctia ho gay thiét
hai trong khi thyc hién cong viéc

duoc giao thi viéc xac dinh chu thé

nao cé trach nhiém BTTH gap kho
khén do céc td chtee nay va chu so
httu cta ho (cac thwong nhan nwéc
ngoai hodc nha dau tw nudc ngoai)
khong phai la ca nhan, khong cé te
cach phap nhan thi khong phai la
chu thé c6 nghia vu BTTH theo quy
dinh tai Diéu 600 BLDS. thzng bat
cap, Vu>orng mac néu trén can duoc
nghién cru va dua ra giai phap
hoan thién.

Lam ro cac khai niém

Phdp nhin

Khai niém “phap nhan” duoc
BLDS tiép can ¢ dang md ta cac dau
hiéu2. Theo d6, mot té chire dwoc
cong nhan la phap nhan khi cé da
cac diéu kién: (1) dwoc thanh lap

*Doan Luat su TP. H6 Chi Minh.

!Piéu 1 BLDS ndm 2015.
2 Piéu 74 BLDS nam 2015.

theo quy dinh cta luét; (2) c6 co cdu
t0 chtrc theo quy dinh tai Diéu 83
BLDS; (3) c6 tai san doc lép vOi ca
nhan, phap nhan khéac va tw chiu
trach nhiém bang tai san ctia minh;
(4) nhan danh minh tham gia quan
hé phap luat mét cach doc lap.

Nhu vay, “phap nhan 1a mét to6
chtic th6'ng nhat, doc lap, hop phap
cd tai san rleng va chiu trach nhiém
bang tai san cua minh, nhan danh
minh tham gia vao cac quan hé
phép luat doc 1ap”. Phap nhan ton
tai va hoat dong thong qua hanh vi
cua con nguoi. Cac chu thé ¢d tu
cach phap nhan pho bién 1a cac loai
hinh doanh nghiép: c6ng ty c6 phan,
cong ty trach nhiém hitu han va
cong ty hop danh.

Nguoi ciia phdp nhdin

Khai niém “nguoi cua phap
nhan” khong dwoc phap luat dinh
nghla cu thé. Trén thuec tién, khai
niém “nguoi ctia phap nhan” dang
c6 hai cich hiéu. Thit nhat, hiéu theo
nghia rong, “ngwoi ctia phap nhan
dwoc hiéu la bat c¢ thanh vién nao

3 Nguyén Phi Hung, Phdp nhdn theo B§ ludt Din sw nam 2015: Bt cdp va dinh hwdng hoan thign, https://lsvn.vn/phap-nhan-

theo-bo-luat-dan-su-nam-2015-bat-cap-va-dinh-huong-hoan-thien1653234162-a119067.html, ngay 05/5/2025.
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ctia phap nhan, dwoc phap nhan
tuyén dung vao lam viéc theo cac
quan hé hop dong dai han, ngén
han, dang trong thoi gian thit viéc”.
Theo cach hiéu nay, nguoi ctia phap
nhan bao gom thanh vién, nguoi dai
dién theo phap ludt, nguroi quan ly
ctia phap nhan va ca nguoi lam
cong, nguoi lao dong cua phap
nhan ma khong phan biét chic vy,
cong viéc, loai hgp dong. Cach hiéu
nay sé& dan dén viéc khong cé can cte
d€ phan biét nguoi cia phap nhan
quy dinh tai Diéu 597 BLDS va
nguoi lam cong quy dinh tai Biéu
600 BLDS. Thtt hai, hiéu theo nghia
hep, nguoi ctia phap nhan chi bao
gom thanh vién, nguoi dai dién theo
phap luat va nguoi quan ly khac do
diéu 1é ctia phdp nhan quy dinh,
ngwoi lao dong va nhiing nguoi
khac la ngwoi lam cong cho phap
nhan. “Tredc su khong rd rang ctia
BLDS, thuc tién xét xtr da theo
hudng hiéu nguoi cta phap nhan
theo cach thit nhat néu trén”®.

Tuy nhién, tac gia cho rang hiéu
khai niém “nguoi cua phap nhan”
theo hidng thit hai (theo nghia hep)
moi phu hop. Béi 1€, Biéu 597 BLDS
st dung thuat nglt “thuc hién
nhiém vu” la thé hién tinh chat
nhiém vy, quyén han, theong danh
cho nhitng nguoi cé chitc vu cta
phép nhan. Trong khi d6, Diéu 600
BLDS stt dung thuat ngtt “thiec hién
cong viéc” thé hién tinh chat viéc
lam don thuan cta nguoi lam cong,
ngroi lao dong. Ngoai ra, cac chu
thé nhu nguoi dai dién theo phéap
luat, thanh vién, nguoi quan ly khac
do diéu 1é cua phap nhan quy dinh
threong c6 loi ich gén lién véi phap
nhan hon so v6i nhan vién hay
nguoi lam cong. Véi cach hiéu nay
thi “ngweoi ctia phap nhan la nhitng
ngroi dai dién ctia phap nhan
khong bao gom nguoi lam cong dé
khong co su trung 1dp v6i ché dinh
boi thuong thiét hai do nguoi lam
cong gay ra”®.

Bo luat Dan sy quy dinh trach
nhiém boi thuong thiét hai do nguoi
cta phap nhan gay ra va do nguoi
lam cong, nguoi hoc nghé gay ra 6
hai diéu luat khac nhau. Vi vay, cach
hiéu thit hai néu trén s€ gitup c6 can
ct d€ phan biét hai diéu luat.

Nguoi lam cong

Khai niém “nguoi lam cong”
cling khong duwoc phap luat dinh
nghia cu thé. Khoan 5 Diéu 3 Luat
Viéc lam nam 2013 dé cap dén khai
niém “viéc lam cong” nhung chi
ti€p can ¢ pham vi rat hep do la viéc
lam tam thoi, dwoc tao ra thong qua
viéc thie hién cac dy an hodc hoat
dong st dung von Nha nuéc gan
véi cac chwong trinh phat trién kinh
t€ - xa hoi trén dia ban xa, phuong.
Theo d6, nguoi lam cong la nguwoi
lam cong viéc tam thoi c6 tra cong
trong viéc thuwc hién cac du an hodc
hoat déng st dung vén Nha nudc
gén véi cac chuong trinh phat trién
kinh t€ - xa hoi trén dia ban cap xa’.

Quan sat tir thuc tién, chang ta
nhan thdy khéi niém nguoi lam
cong can duwoc hiéu véi ndi ham
rong hon so voi hudng tiép can cta
Luat Viéclam 2013, ciing nhw so voi
khai niém nguoi lao dong trong
phap luat lao dong. Quan hé “lam
cong” khong nhat thiét phai la quan
hé hop dong lao déng?, chi can ¢ sw
kién mot nguoi dwoc tra tién dé
thuc hién mot cong viéc theo yéu
cau, chi dan ctia nguoi khac thi quan
hé lam cdng hinh thanh ma khong
phu thudc vao tinh chat cong viéc.
Nhu vay, khai niém “nguoi lam
cong” c6 thé duoc khai quat nhw
sau: Nguoi lam cong la ngwoi thuc
hién cong viéc theo yéu cau, chi dan
ctia nguroi khac va duoc tra cong.

Nguoi hoc nghé

B¢ luat Dan su cling khong c6
dinh nghia cu thé khai niém “nguoi
hocnghé”. Tuy nhién, trén co s6 quy
dinh tai khoan 1 Diéu 61 B6 luat Lao
déng nam 2019, “hoc nghé dé lam

viéc cho nguoi st dung lao dong 1a
viéc nguoi st dung lao dong tuyén
nguoi vao d€ dao tao nghé nghiép
tai noi lam viéc”, tir d6 cé thé hiéu
nguoi hoc nghé la nguoi duoc nguoi
st dung lao dong tuyén vao dé dao
tao nghé nghiép tai noi lam viéc theo
quy dinh ctia phap luét lao dong.

Trach nhiém béi thuong thiét
hai ngoai hop déng do ngudi
cua phap nhan, ngudi lam
céng, ngudi hoc nghé gay ra

Diéu kién phdt sinh trdach nhiém
béi thuong thiét hai

Theo ly thuyét chung, trach nhiém
boi thuwong thiét hai (BTTH) ngoai
hop dong dit ra khi thoa man ba diéu
kién la: (1) c6 hanh vi trai phap luat
gay thiét hai; (2) co thiét hai thuc t&
xay ra va (3) c6 méi quan hé nhan qua
gitta hanh vi gay thiét hai va thiét hai
thuee t€ xay ra. Voi tinh chat dac thu,
ba diéu kién lam phat sinh trach
nhiém BTTH ngoai hop dong do
nguoi cua phap nhan, ngwoi lam
cong, nguoi hoc nghé gay ra co
nhitng dac trung sau:

Thir nhit, vé hanh vi gdy thiét hai.
Chu thé thuc hién hanh vi trdi phap
luat gay thiét hai phai la nguoi ctia
phap nhan, nguoi lam cong hodc
nguoi hoc nghé, hanh vi vi pham
phap luat d6 thudc bat ky linh vuc
nao nhuw dan sy, hanh chinh hay
hinh sy va dién ra khi nhitng nguoi
nay dang trong thoi gian thuc hién
nhiém vy, cong viéc do phap nhan,
ngwoi stt dung nguroi lam cong hodc
nguoi day nghé giao.

Thir hai, vé thi¢t hai thuc té'xay ra.
Thiét hai duwoc boi thuong theo Diéu
597 va Diéu 600 BLDS la thiét hai
ngoai hop dong cua nguoi thi ba do
ngwoi cta phap nhan, ngwroi lam
cong, nguoi hoc nghé gay ra. Can
luu y rang, thiét hai xudt phat ti
viéc thuc hién hop dong gitra phap
nhan, nguoi thué lam cong, nguwoi
day nghé véi khach hang, d6i tac thi
giai quyét theo co ché BTTH trong

4 Nguyén Van Lam, Ban vé trdch nhi¢m dén sw ciia phdp nhan, https://danchuphapluat.vn/ban-ve-trach-nhiem-dan-su-cua-

phap-nhan, ngay 05/5/2025.

> Do Van Dai, Ludt boi thuwong thiét hai ngoai hop dong Viét Nam - Ban dn va binh ludn dn, Tap 2, Nxb Hong Dtic, 2022, tr. 99,100

¢Pd Vin Dai, sdd, tr. 99.

7 Tran Thi Anh Thw, Ban vé boi thuwong thi¢t hai ngoai hop dong do nguoi lam céng gdy ra, https://tapchitoaan.vn/ban-ve-boi-
thuong-thiet-hai-ngoai-hop-dong-do-nguoi-lam-cong-gay-ra5817.html, ngay 05/5/2025.

8PJ Van Dai, sdd, tr. 131.
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hop dong, khong phai 1a thiét hai
ngoai hop dong duoc boi thuong
theo ché€ dinh nay.

Thir ba, vé moi quan hé nhin quad
giita hanh vi gdy thiét hai va thiét hai
thiee té'xdy ra. Hanh vi trai phap luat
do nguoi ctia phap nhan, ngwoi lam
cong, nguoi hoc nghé thuc hién 1a
nguyén nhan truc tiép gy ra thiét
hai va thiét hai xay ra phai la két qua
tat yéu cua hanh vi trai phap luat do
ngroi cua phap nhan, ngwoi lam
cong, nguoi hoc nghé thuc hién
trong khi thiec hién nhiém vy, cong
viéc duogc giao.

Chii thé c6 nghia vu boi thuong
thiét hai

Thong thuong, nguoi gay thiét
hai la nguoi truc ti€p phai boi
thwong nhiing thiét hai do minh gay
ra. Tuy nhién, trach nhiém BTTH do
nguoi cta phap nhan, ngwoi lam
cong, nguoi hoc nghé gay ra la
truong hop “quy dinh khac” dwoc
néu tai khoan 1 Diéu 584 BLDS’.
Theo d6, cht1 thé c6 trdch nhiém boi
thuong khong phai nguoi truc tiép
gay ra thiét hai ma la phap nhan,
nguoi st dung nguoi lam codng,
nguoi day nghé, ho phai co trach
nhiém trong viéc quan ly doi véi
nhitng ngroi lam viéc vi lgi ich ctia
ho. Hon ntta, quy dinh nay sé bao
vé tot hon quyén loi ctia nguoi bi
thiét hai “vi thuc t€, kha nang boi
thwong ctia nguoi lam cong, nguoi
hoc ngheé 1a rat thap, trong khi d6 ca
nhan, phap nhan st dung nguoi
lam c6ng, nguoi hoc nghé la nhiing
cht thé ¢ kha nang boi thuwong cho
ngum bi thiét hai hon”!. Can luu y
rang, phép nhan, cd nhan st dung
nguoi lam cong, day nghé phai
BTTH ngay ca khi ho khéng c6 16i,
day la trach nhiém cuaa riéng ho,
khong phai la trach nhiém lién doi
voinguwoi gay thiét hai. Treong hop
phap nhan giao nhiém vy, ca nhan
stt dung nguoi lam cong, day nghé
cung voi ngwroi cua minh gay thiét
hai thi &p dung quy dinh vé BTTH
do nhiéu nguoi cing gay ra tai Diéu

587 BLDS ma khong ap dung ché

dinh BTTH do nguoi cua phap
nhan, nguoi lam cong, ngwroi hoc
ngheé gay ra.

Yéu t6'16i va nghia vy hodn trd

Khac véi BLDS 2005, BLDS 2015
da khong con xem yéu t& 16i nhu 1a
mot diéu kién bat budc dé lam phét
sinh trach nhiém BTTH ngoai hop
c’[ong biéu 597 va biéu 600 BLDS dé
cap dén yéu t8 16i véi vai tro trong
viéc xac dinh nghia vy hoan tra ctia
nguoi gay thiét hai doi véi nguoi da
thuc hién nghia vu bo6i thuong.
Nguoi gay thiét hai khong phai la
chu thé boi thuong nhung c6 nghia
vy hoan tra cho ngueoi da boi thuong
mot khoan tién theo quy dinh cta
phap luat, sd tién hoan tra phu thudc
vao mtc d6 16i va kha nang thuc
hién ctia ngwoi gay thiét hai.

Nhitng bat cap, han ché

Tranh chap vé BTTH do nguoi
ctia phap nhan, ngwoi lam cong,
nguoi hoc nghé gay ra la loai tranh
chdp rat pho bién, déc biét trong cac
vu an lién quan dén tai nan giao
thong. Diéu 597 va Diéu 600 BLDS
co ban da tao co s& phap ly ving
chéc cho toa an trong viéc giai quyét
tranh chdp. Tuy nhién, hai diéu luat
nay van con ton tai nhitng bat cap,
han ché can phai hoan thién.

Phdn biét nguoi cia phdp nhin
vd nguoi lam cong cho phdp nhin

biéu 597 BLDS dang tao ra hai
cach hiéu vé nguoi cua phap nhan,
do d6 khi ap dung trén thuc tién
xudt hién tinh trang cing mot van
dé phap ly nhung cac toa an ap
dung can ctt phap luat khac nhau
gay nén sy khong thong nhat trong
viéc ap dung phap luat. Bat cap nay
duoc minh chu’ng bang cac vu viéc
thuec tién qua cac ban an duoi day

(1) Ban &n s6 16/2024/HSPT ngay
24/6/2024 ctia Toa an nhan dan tinh
Lao Cai'2. Tém tit ndi dung vu an
nhu sau: Doan Van S la 14i xe lam
viéc theo hgp dong lao ddng cho
Cong ty TNHH mot thanh vién Van

SO 9(137)@ THANG 9-2025

tai Minh H. S ¢6 gidy phép lai xe hop
lé. Khoang 19 gio ngay 26/10/2023,
khi diéu khién xe 6 t6 cho dat cho
Cong ty Minh H, do khong chu y
quan sat, khong nhuong duong cho
xe di nguoc chiéu khi chuyén huéng
nén xe 0 tO tai do S diéu khién da xay
ra va cham vo6i xe mod t6 do anh L
diéu khién dang di nguoc chiéu dén,
cho theo phia sau la anh S1 va anh K.
Hau qua, anh L t& vong, anh S1 bi
ton thuong co thé 45% va anh K bi
ton thuong co thé 24%, lam hu hong
chiéc xe mo t6 nhan hiéu Honda. Ban
4n hinh su so tham s6 26/2024/HS-ST
ngay 28/3/2024 cua Toa an nhan dan
TP. Lao Cai, tinh Lao Cai da quyét
dinh vé trdch nhiém dan sw budc
Coéng ty Minh H phai bdi thuong
thiét hai cho céc bi hai.

Coéng ty Minh H khang cdo phan
trach nhiém dan su. Tai Ban an phtc
tham s8 16/2024/HSPT ngay 24/6/2024,
Toa an nhan dan tinh Lao Cai
nhan dinh:

“Xét thdy, bi cdo Doan Van S 1a
nguoi lao dong lam viéc cho Cong ty
TNHH mét thanh vién Van tai Minh
H theo Hop dong lao dong so
01QL/2023/HDLD ngay 02/01/2023.
Ngay 26/10/2023, bi cdo S dugc Cong
ty giao nhiém vu diéu khién xe 6 to
mang bién kiém soat 24H-010.07 ctia
C6r1g ty chd dat tir cong tru’ﬁmg dang
thi cong thudc tiéu khu do thi sd 5, to
31, phwong Bac Cuong, TP. Lao Cai,
di do dat tai khu vuce B9, phuong
Binh Minh, TP. Lao Cai. Qua trinh
thire hién cong viéc, bi cao S da vi
pham quy dinh ctia Luat giao thong
duong bo khi xin chuyén huong xe,
dan dén tai nan glao thong, gay thiet
hai vé tinh mang, stic khoe va tai san
cho cac bi hai.

biéu 597 BLDS quy dinh: “Phéap
nhan phai boi thuong thiét hai do
ngwoi cua minh gay ra trong khi
thiec hién nhiém vu deoc phap nhan
giao” Bi cdo Doan Van S véi twe cach
la ngwoi lao dong lam viéc cho Cong
ty TNHH mot thanh vién Van tai
Minh H da gay ra thiét hai trong qua

° Khoan 1 Diéu 585 BLDS ndm 2015: Ngwm nao 6 hanh vi xam pham tinh mang, siic khde, danh du, nhdn phim, uy tin, tai san,
quyeén, lpi ich hop phdp khdc ciia ngueoi khic ma gdy thiét hai thi phdi boi thuong, triv trwong hop Bg ludt nay, ludt khdc c6 lién quan

quy dinh khdc”.

10 Nguyén Van Ctr va Tran Thi Hué, Binh lugn khoa hoc BLDS 2015, Nxb Cong an nhan dan, 2017, tr. 904.
11 Khoan 1 Diéu 604 BLDS nam 2005: Nguoi nao do 16i cd'y hodc 16i ©d i xédm pham tinh mang, sirc khde, danh di, nhan phédm, uy
tin, tai san, quyén, lgi ich hop phdp khdc ctia cd nhdn, xdm pham danh duw, uy tin, tai san ctia phdp nhin hodc chii thé khic ma gdy thigt

hai thi phai boi thwong.

12 Xem https://congbobanan.toaan.gov.vn/2ta1510544t1cvn/chi-tiet-ban-an, ngay 05/5/2025.
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trinh thuc hién nhiém vu dwoc
Cong ty giao nén theo quy dinh tai
Diéu 597 BLDS, Cong ty TNHH mot
thanh vién Van tai Minh H la cha
thé ¢ trach nhiém phai boi thuong
thiét hai cho cac bi hai”.

Toa an nhan dan tinh Lao Cai
khong chdp nhan khang cao cua
Cong ty Minh H, gitt nguyén ban an
so tham.

Trong vu an nay, Toa an xac
dinh S v6i tw cach la ngwoi lao dong
ctia phap nhan Minh H, da gay ra
thiét hai trong qua trinh thuc hién
nhiém vu duoc phap nhan Minh H
giao nén 4ap dung Diéu 597 BLDS
2015 vé BTTH do nguoi ctia phap
nhan gay ra dé€ budc phdp nhan
Minh H la chu thé ¢é trdch nhiém
BTTH cho cac bi hai.

(2) Véi tinh hudng phép ly tuong
tw, ban an s6 397/2022/HS-PT ngay
05/5/2022 ctia Toa an nhan dan TP.
Ha N¢i* lai c6 hudng ap dung phap
luat khac so véi hudng ctia Toa an
nhan dan tinh Lao Cai. Tém tit noi
dung vu 4n nhw sau: Lé Chi D 1a lai
xe cho Cong ty TNHH Viét P theo
Hop dong lao dong ky két ngay
01/01/2019. D c6 gidy phép lai xe 6
to hop lé. Khoang 21 gio ngay
04/12/2019, D diéu khién xe 0 to ctia
Cong ty Viét P di lap cat, do di
nguoc chiéu vao phan duong, lan
duong theo hudng di chuyén cua xe
0 t6 thudc s& hiru ctia anh N do anh
T diéu khién di chiéu ngwoc lai nén
gay tai nan, hdu qua 02 xe 6 t6 bi hu
hong, anh T bi thuong.

Vi noi dung trén, Ban an hinh
su so tham sd 250/2021/HSST ngay
12/11/2021 cta Toa an nhan dan
quan Long Bién, TP. Ha Noi da
quyét dinh vé trach nhiém dan su
nhuw sau: ap dung khoan 2 Biéu 601,
biéu 585, Dbiéu 600 BLDS nam
2015... tuyén xt¢ Cong ty TNHH
Viét P phai b6i thuong cho anh N.
Gianh cho Cong ty TNHH Viét P
quyén khoi kién yéu cau bi cao D
hoan tra s6 tién Cong ty TNHH Viét
P da boi thuong cho anh N theo quy
dinh ctia phap luat.

Cong ty TNHH Viét P khang cao
phan BTTH. Tuy nhién, tai Ban an
phtc thdm s6 397/2022/HS-PT ngay
05/5/2022, Toa an nhan dan TP. Ha
Noi khong chdp nhéan khang céo cua
Cong ty TNHH Viét P, git nguyén
ban an so tham.

Trong vu an nay, D cling véi tw
cach la ngwoi lao dong, lam viéc cho
phap nhan Viét P da gay ra thiét hai
trong qua trinh thiec hién nhiém vu
dwoc phap nhan Viét P giao nhung
Toa 4n da ap dung biéu 600 BLDS vé
BTTH do nguoi lam cong, nguoi hoc
nghé gy ra dé€ budc phap nhan Viét
P ¢6 trach nhiém BTTH cho bi hai.

Truong hop nguoi lao dong gay
thiét hai trong khi thirc hién cong viéc
do phép nhan giao, mot s6 toa an khac
ciing theo huéng ap dung Diéu 600
BLDS vé BTTH do nguoi lam cong,
nguoi hoc nghé gay ra ma khong ap
dung Diéu 597 BLDS vé BTTH do
nguoi cta phap nhan gay ra'.

(3) Lién quan dén viéc ap dung
biéu 597 hay Diéu 600 BLDS, ban an
s0 31/2025/DS-PT ngay 03/4/2025'
cta Toa an nhan dan tinh Phi Tho
lai ¢c6 hudéng ap dung phap ludt
khac véi hudéng ap dung phap luat
ctia Toa an nhén tinh Lao Cai va Toa
4n nhan dan TP. Ha Noi. Tém tat
noi dung vu an nhw sau: Anh S la
thuyén trueong, 1ai tau cho Cong ty
c6 phan T4. Ngay 07/9/2019, khi
dang diéu khién tau cho than cua
Cong ty T4, anh S da vi pham luat
giao thong duong thuy noi dia dan
dén va cham vdi tau cua anh Q
khién tau cua anh Q bi thung va
chim mat 260m3 cat. Tai Ban an so
tham s& 22/2024/DS-ST ngay
30/9/2024, Toa an nhan dan huyén
Phu Ninh, tinh Pht Tho da can ct
cac Diéu 584, 585, 589, 597, 600
BLDS tuyén xtt budc Cong ty co
phéan T4 phai BTTH cho anh Q.

Cong ty ¢ phan T4 khang cao.
Tuy nhién, tai Ban an phtc tham s6
31/2025/DS-PT ngay 03/4/2025, Toa
annhan dan tinh Pht Tho da khong
chap nhan khang cao, gitt nguyén
ban an so tham.

Trong vu an nay, anh S cling c6
vai tro la nguoi lao dong ctuia phap
nhan T4. Tuy nhién, Toa an khong
phan biét anh S 1a nguoi cia phap
nhan hay la nguoi lam cong cho
phap nhan ma ap dung ca Biéu 597
BLDS vé BTTH do nguoi cua phap
nhan gay ra va Diéu 600 BLDS vé
BTTH do nguoi lam cong gay ra dé
giai quyét vu an. Tai mot ban an
nam 2020, Toa an nhan dan huyén
Pht Qudc, tinh Kién Giang ciing
theo hudng ap dung ca Diéu 597 va
biéu 600 BLDS'.

Nhu vay, trén thuec tién, viéc ap
dung phap luat lam can ct giai
quyét cac tranh chdp vé BTTH do
ngwoi cta phap nhan, ngwoi lam
cong, nguoi hoc nghé gay ra ctia cac
toa an dang thiéu thong nhat. Cung
mot su kién phap ly la nguoi lao
dong cua phap nhan gay thiét hai,
o toa an theo hwdéng xac dinh nguoi
lao ddng la nguoi ctia phdp nhan dé
ap dung Diéu 597 BLDS, ¢6 toa an
lai xac dinh ngwoi lao dong la nguoi
lam c6ng cho phap nhan dé€ ap dung
Diéu 600 BLDS. Dic biét, ¢ tdoa &n
khong phan biét nguoi lao dong la
ngwoi ctia phap nhan hay la nguoi
lam cong cua phap nhan ma ap
dung ca biéu 597 va biéu 600 BLDS
dé giai quyét. Bat cap nay phan dnh
sit trung ldap, chwa ré rang trong
cach hiéu hai diéu luat, dan dén sy
thiéu théng nhat trong ap dung
phap luat va can dugc Toa 4n nhan
dan t6i cao hudéng dan chi tiét.

Cha thé c6 trach nhiém boéi

thuong thiét hai do nguoilam

céng, ngudi hoc nghé gay ra

biéu 622 BLDS nam 2005 quy
dinh “Ca nhan, phap nhan va cac
chu thé khac phai boi thuong thiét
hai do nguoi lam cong, ngwoi hoc
nghé gay ra...”. Biéu 600 BLDS 2015
da c6 sy thay doi khi bo cum tir “cac
chu thé khac” va quy dinh “Ca
nhéan, phap nhan phai boi thuong
thiét hai do ngwoi lam cong, nguoi

4Xem Ban an s8 02/2019/HS-ST ngay 22/01/2019 ctia Toa 4n nhan dan huyén Bong Son, tinh Thanh Hda tai https://cong-
bobanan.toaan.gov.vn/2ta248146t1cvn/chi-tiet-ban-an, va Ban an s6 21/2021/DS-PT ngay 24/02/2021 ctia Toa an nhan dan
tinh Hau Giang tai https://congbobanan.toaan.gov.vn/2ta658326t1cvn/chi-tiet-ban-an.

15 Xem https://congbobanan.toaan.gov.vn/2tal772698t1cvn/chi-tiet-ban-an, ngay 05/5/2025.

16 Xem Ban an s6 40/2020/DS-ST ngay 13/10/2020 ctia Toa 4n nhan dan huyén Pht Qudc, tinh Kién Giang tai https://cong-

bobanan.toaan.gov.vn/2ta642184t1cvn/chi-tiet-ban-an.
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hoc nghé gay ra...”. Theo d6, chu
thé cd trach nhiém BTTH chi 1a ca
nhan hoac phap nhan. Nguyén nhan
cua sy thay d6i nay xuat phat tu
viéc BLDS 2015 chi coi ca nhan,
phdp nhan 1a chu thé cua quan hé
phap luat dan su. Khi ngroi lam
cong, nguoi hoc nghé cua cac chu
thé khong co tu cadch phap nhan nhw
doanh nghiép tu nhan, chi nhanh
hodc van phong dai dién ctia phap
nhan ma gay thiét hai thi trach
nhiém duoc quy vé cho cd nhan
hoac phap nhan la chu sé hitu cua
nhiing chu thé do.

Tuy nhién, thuc tién van c6 mot
s0 cht thé mac du khong co tu cach
phap nhan nhung c¢6 tai san riéng,
c6 thué mudn lao dong, chii so hitu
cua nhiing chu thé nay cing khong
o tw cach phap nhan. Cu thé:

(1) Theo biéu 16, Biéu 17, Diéu
19 Luat Thwong mai nam 2005,
thwong nhan nwdc ngoai la thwong
nhan duoc thanh lap, dang ky kinh
doanh theo quy dinh cua phap luat
nudc ngoai hodc dwoc phap luat
nudc ngoai cong nhan va duoc ddt
van phong dai dién, chi nhanh tai
Viét Nam, van phong dai dién, chi
nhanh ctia throng nhan nuwdc ngoai
dugc tuyén dung lao dong, duoc
mo tai khoan tai Viét Nam.

(2) Theo khoan 14, khoan 19
Diéu 3 va Diéu 49 Luat Dau tw 2020,
nha dau tu nude ngoai la cd nhéan c6
qudc tich nude ngoai, t6 chirc thanh
lap theo phap luat nuwdc ngoai thuc
hién hoat dong dau tu kinh doanh
tai Viét Nam. Hop dong hop tac
kinh doanh (hop dong BCC) la hop
dong duwoc ky gitta cac nha dau tw
nham hop tac kinh doanh, phan
chia loi nhuén, phan chia san pham
theo quy dinh cta phap luat ma
khong thanh 1ap t6 chike kinh té, nha
dau tw nudc ngoai trong hop dong
BCC dugc thanh lap van phong
diéu hanh tai Viét Nam dé€ thuc hién
hop dong, md tai khoan, tuyén
dung lao dong.

Nhu vay, khi nguoi lao dong ctia
van phong dai dién, chi nhanh cta

thuwong nhan nudc ngoai tai Viét
Nam; van phong diéu hanh ctia nha
dau tu nudc ngoai theo hop dong
BCC gay thiét hai thi can c6 can c&
dé xac dinh chu thé c6 trach nhiém
boi thwong. Néu nhu nguoi lam
cong, nguoi hoc nghé cta chi nhanh,
van phong dai dién ctia phap nhan
gay thiét hai thi phap nhan la chu
thé co trach nhiém phai boi thuong
la diéu khong phai ban cai. Tuy
nhién, ddi véi van phong dai dién,
chi nhanh cua thuwong nhan nudc
ngoai tai Viét Nam; van phong diéu
hanh cua nha dau tu nudc ngoai
theo hop dong BCC thi viéc xac
dinh cht1 thé ¢6 trach nhiém BTTH
gdp kho khan do ban than céac to
chttc nay va chu so hitu ctuia ho la
cac thuwong nhan nwdc ngoai, nha
dau tw nudc ngoai khong co tu cach
phép nhan thi khong phai la chu thé
c6 nghia vu boi thuong theo Diéu
600 BLDS.

Kién nghi hoan thién

Tt viéc nhan dién, phan tich cac
bat cap néu trén, tac gia dua ra cac
kién nghi sau day dé hoan thién
phép luat vé ché dinh BTTH do
ngwoi cua phap nhan, nguwoi lam
cong, nguoi hoc nghé gay ra.

Thong nhdt cdch hiéu vé nguoi
cua phdp nhin

bé giai quyét su thiéu thong
nhat trong viéc ap dung ché dinh vé
BTTH do nguoi cua phap nhan,
nguoi lam cong, nguoi hoc nghé gay
ra can c6 can ct phan biét nguoi ctia
phap nhan dé 4p dung Diéu 597
BLDS va nguoi lam cong cho phap
nhan dé ap dung Diéu 600 BLDS.
Nghi quyét s 02/2022/NQ-HDTP
ngay 06/9/2022 ctia Hoi dong Tham
phan Toa an nhan dan t6i cao vé
huéng dan dp dung mot s6 quy
dinh ctia BLDS vé trach nhiém
BTTH ngoai hop dong da khong
huéng dan hai diéu luat nay. Do
van dé vé cach hiéu, nén khong can
thi€t phai stta doi quy dinh tai
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BLDS, Toa 4n nhan tdi cao can ban
hanh nghi quyét huéng dan ap
dung biéu 597 BLDS theo hudng
nhu sau:

“Vé BTTH do nguoi ciia phdp nhin
Qay ra quy dinh tai Diéu 597 BJ ludt
Din s

1. Ngueoi ctia phdp nhin gom: thanh
vién hodc c6'dong ciia phip nhin; nguoi
dai dién theo phdp ludt ciia phdp nhin
va nhirng nguwoi quan 1y khdc do diéu 1¢
cua phdp nhin quy dinh tai thoi diém
thiét hai xdy ra.

2. Nguoi lao dong va nhitng nguwoi
khdc khong thudc khoan 1 Diéu nay ma
gy thiét hai trong khi thuwc hién cong
viéc do phdp nhan giao thi dp dung quy
dinh tai Diéu 600 Bj ludt Din sw dé
Qidi quyét”.

B§' sung cdc chii thé khdc cé
trdch nhiém boi thuong thiét hai

Chu thé c6 trach nhiém BTTH va
chu thé cua quan hé phap luat dan
su la hai khai niém khong dong nhat
véinhau, viéc quy dinh “cac chu thé
khac” ngoai ca nhan, phap nhan co6
trach nhiém BTTH khong lam mat
di ban chét ctia ndi dung chu thé ctia
quan hé phap luat dan sy la cd nhan
va phap nhan. B6 sung thém “cac
chu thé khac” c6 nghia vu BTTH
ngoai ca nhan, phap nhan gitp khoa
1ap thiéu sot tai DBiéu 600 BLDS.

Do viéc quy dinh thém chu thé
c6 nghia vu BTTH sé dan dén phat
sinh trach nhiém phap ly cho chu
thé€ mdi nén tac gia kién nghi stta
doi tryc tiép Diéu 600 BLDS nam
2015 nhu sau:

“Diéu 600. Boi thwong thiét hai do
nguoi lam cong, ngieoi hoc ngheé giy ra

Ca nhdn, phdp nhin hodc cic chu
thé khdc phdi boi thwong thiét hai do
nguot lam cong, nguoi hoc nghé gay ra
trong khi thuec hién cong viéc dwoc giao
v co quyeén yeu ciu nguoi lam cong,
nguoi hoc nghé cd 16i trong viéc gy
thigt hai phdi hoan trd mgt khodn tién
theo quy dinh ciia phép ludt”.

T.T.L
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TAC DONG CUA

LUAT CAC TO CHUC TiN DUNG NAM 2024
DEN HOAT DONG XET XU CUA TOA AN

TS NGUYEN TRI CUONG'
THS BUI AI GION ™

Tém tdt: Ludt Cdc t6' chike tin dung nam 2024, véi nhiéu ndi dung siea doi, bd'sung quan trong, khong chi diéu chinh
hoat dong ciia h¢ thong ngdn hang ma con cd vai tro triec tiép trong viéc hd tro cdc co quan tién hanh to' tung, dic bigt la
toa dn nhdn dan trong qud trinh gidi quyét cdc tranh chdp co lién quan dén hoat dong tin dung, ngan hang. Viéc nghién
cteu sy tdc dong ciia Ludt Cdc 6 chikc tin dung duwdi goc dj gidi quyét tranh chép tai toa dn cd y nghia quan trong, nham
ndng cao vai tro ciia toa dn trong viée gidi quyét cic vu dn c6 lién quan dén hoat djng ciia cdc t6 chirc tin dung.

Tir khoa: T4 chire tin dung, hoat dong xét xit, toa dn.

Abstract: Law on credit institutions 2024, with many important amendments and supplements, not only adjusts
the operation of the banking system but also plays a direct role in supporting the procedure-conducting agencies, especially
the People’s Court in the process of resolving disputes related to credit and banking activities. The study of the impact of
the Law on credit institutions from the perspective of resolving disputes at the Court is important, in order to improve
the role of the Court in resolving cases related to the operation of credit institutions.

Keywords: Credit institution, trial activities, court.

Patvan dé

Luat Céc t6 chtc tin dung
(CTCTD) nam 2024, dwoc Qudc hdi
thong qua nhdm stra ddi, b sung
mot s6 diéu ctia Luat nam 2010 (da
ting duoc stra ddi nam 2017),
khong chi mang y nghia ddi voi viéc
diéu hanh, kiém soat hé thong ngan
hang ma con c¢6 vai tro thiét yéu
trong hoat dong xét xtt cuia toa an
nhan dan. Trong boi canh tranh
chdp tin dung ngay cang gia tang va
phtic tap vé tinh chat phap ly, Luat
nay tré thanh cong cu phap ly quan
trong d€ toa an giai quyét hiéu qua,
dung phap luat cac vu viéc lién
quan dén hoat dong ngan hang va
tin dung. Qua d6 gitp cho toa an c6
co s& phap ly vitng chac hon trong
viéc giai quyét cac tranh chap lién
quan dén no xdu, bao dam loi ich
cho ca td chtc tin dung va nguoi
vay. Cu thé, cac quy dinh vé quyén
thu ho6i no d6i vdi tai sdn bao dam
sé hd trg toa an trong viéc xtr ly
nhanh chéng va hiéu qua cac vu an
lién quan dén ng xdu, tranh tinh
trang tri hoan kéo dai va giam ap
lwc cho hoat dong t6 tung. Khi t6
chtic tin dung ¢ thé thu hoi tai san
nhanh chéng, s6 lwong vu 4n tranh
chdp lién quan dén ng xdu sé giam

di dang ké, tix d6 giam tai ap luc cho
hé théng toa an.

Vai tro ctia toa an trong viéc
gidi quyét cac tranh chap lién
quan dén céac té chuc tin dung
trong thai gian qua

Trong nén kinh t&€ thi truong
hién dai, hoat dong ctia cac t6 chirc
tin dung déng vai tro quan trong
trong viéc cung cdp von cho san
xuat, kinh doanh va tiéu dung. Tuy
nhién, cung véi su phat trién cta
hoat dong tin dung la sy gia tang
cac tranh chap phat sinh tir quan hé
vay muon gitta t6 chirc tin dung va
khach hang. Nhiing tranh chdp nay
thuong lién quan dén viéc khong
thue hién nghia vu trd ng, tranh
chap vé lai suat, diéu kién vay, xtt ly
tai san bao dam... Trong bdi canh
do, toa an cac cadp dong vai tro quan
trong trong viéc giai quyét cac tranh
chap nay, bao vé quyén va loi ich
hop phap caa cac bén, dong thoi
gop phan duy tri trat tu phép luat
trong Iinh vic tin dung.

Tt thuc tién thi hanh Luét
CTCTD nam 2010 va Luat CTCTD
nam 2024 cho thdy Luat CTCTD c6
tac dong sau rong dén hoat dong xét
X1t cia toa an, vira tao ra co s¢ phap

* Truong Dai hoc Kinh t& - Luat, Dai hoc Qudc gia TP. H6 Chi Minh.
** Toa 4n nhan dan khu vice 13, TP. H6 Chi Minh.

ly viing chéc hon, vira dit ra nhiing
yéu cau va thach thitc méi déi véi
ddi ngii can b toa an trong viéc giai
quyét cac tranh chap phtic tap thudc
linh vuc tai chinh, ngan hang. Do
d6, viéc thdm phan hiéu ro, ndm
vitng va ap dung dung cac quy dinh
cua Luat CTCTD nam 2024 la yéu t6
then chot dé Toa &n thuc hién tot
chtic ndng bao vé phap luat, quyén
va loi ich hop phap cta cac to chic,
ca nhan trong linh viec nay. Dudi
goc do quy dinh cta phap luat va
thuee tién xét xtr cac vu 4n tranh chap
lién quan dén CTCTD, toa an c6 vai
tro nhu sau:

Thir nhit, bao vé quyén va loi ich
hop phap cuia cdc bén: Toa an la co
quan c6 thdm quyén xét xt cac vu
an dan sy, trong do6 cé cac tranh
chap lién quan dén hgp dong tin
dung. Khi mot bén cho rang quyén
va loi ich hop phap ctia minh bi xam
pham trong quan hé tin dung, ho c6
quyeén khoi kién yéu cau toa an giai
quyét. Toa an sé can ctt vao cac quy
dinh cta phap luét, cac chitng ct do
cac bén cung cdp dé xac dinh diung
sai, tit d6 dua ra phan quyét cong
bang. Viéc toa an giai quyét cac
tranh chap tin dung khong chi bao
vé quyeén loi ctia cadc bén ma con gop



NGHIEN CcUU -

TRAO DPOI

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWY ER JOURNAL

phan duy tri trat tu phap luat trong
linh viee tin dung

Thir hai, ap dung phap luat dung
dan va thong nhat: Trong qua trinh
xét xt cac vu an tin dung, tda an phai
ap dung dung cac quy dinh ctua phap
luat vé hop dong, tai san bao dam,
xt ly no xau... Viéc ap dung phap
ludt dang dan va thdng nhat glup
bao dam tinh cong bang trong xét xu,
dong thoi tao ra sy minh bach va én
dinh trong hoat dong tin dung.
Ngoai ra, thong qua viéc xét xtt cac
vu an lién quan dén tin dung, toa an
con gop phan phat hién va kién nghi
stta d0i, bo sung cac quy dinh phap
luat chwa pht hop, tit d6 hoan thién
hé théng phap luat vé tin dung.

Thir ba, gidi quyét tranh chdp mgt
cich hi¢u qua va kip thoi: Viéc giai
quyét cac tranh chap tin dung mot
cach hiéu qua va kip thoi la rat quan
trong dé bao vé quyeén lgi cta cac
bén va duy tri su 6n dinh trong hoat
dong tin dung. Toa én can tang
cuzcyng cong tac hoa giai, d6i thoai
gura cac bén trude khi xét xtt, nham
giam thiéu s6 luong vu an phai xét
xt, dong thoi tiét kiém thoi gian va
chi phi cho cac bén. Ngoai ra, toa an
cing can néng cao chdt luong xét
xtt, bao dam cac phan quyet duoc
dua ra dting phap luat, cong bang
vahop ly.

Thit tir, bao dam thi hanh an hiéu
qua: Sau khi c6 ban an, quyét dinh
c6 hiéu lwc phap luat, viéc thi hanh
an 1a mot budc quan trong dé€'bao vé
quyén loi ctia cac bén. Toa 4n nhan
dan cac cdp co trach nhiém giam sat
viéc thi hanh an, bao dam cac ban
an, quyét dinh duoc thue thi ding
phap luat. Viéc thi hanh an hiéu qua
khong chi gitip bao vé quyén loi cia
cac bén ma con gép phan duy tri trat
tw phap luat trong linh viee tin dung.

Thuc tién xét xU cac vu an

tranh chép lién quan dén cac

t6 chiic tin dung tai toa an

Trong thoi gian qua, toa an nhan
dan céac cip da giai quyét nhiéu vu

an lién quan dén tranh chédp tin
dung. Cac vu an nay thuong lién
quan dén viéc khong thuc hién
nghia vu tra ng, tranh chap vé lai
suat, diéu kién vay, xit ly tai san bao
dam... Vi dy, tai Toa an nhan dan
thanh phé Hué, trong nam 2020,
Toa an da thu ly va giai quyét nhiéu
vy an tranh chdp hop dong tin
dung, trong d6 c¢6 nhitng vu an co6
gia tri 16n va phtc tap vé phap ly.

Tuy nhién, trong qua trinh giai
quyé't cac tranh chap tin dung, toa
an cung gap phai mot s0 kho khan,
vuong mac. Mot trong nhitng kho
khan 16n nhat la viéc thu thap va
danh gia chiing ctt. Trong nhiéu vu
an tin dung, cac bén thuong khong
cung cap day du chung ct, hodc
chiing ctt khéng 16 rang, gay kho
khdn cho toa an trong viéc xac dinh
dung sai. Ngoai ra, viéc ap dung cac
quy dinh phap luat vé xi ly no xadu,
tai san bao dam cting con nhiéu bat
cap, dan dén viéc giai quyét cac vu
an tin dung chua thuce su hiéu qua.
Thuc tién xét xt cac vu an tranh
chap lién quan dén CTCTD tai toa
4n ¢ Viét Nam dién ra ngay cang
pho bién va c6 xu hudng phtic tap
hon, cac dang tranh chap thuong
gap nhu sau’:

- Tranh chap vé nghia vu tra ng:
bay 1a dang tranh chdp phé bién
nhdt, khi bén vay khong thuce hién
dung nghia vu tra goc va lai theo hop
dong tin dung ma cac bén da ky két.

- Tranh chép vé tai san bao dam:
Céc tranh chdp lién quan dén viéc

xac dinh gia tri, x ly tai san thé

chap, cam cd d€ bao dam nghia vu
tra ng. Tranh ch@p nay c6 thé phtc
tap khi tai san bao dam cé nhiéu chu
so httu, dang bi ké bién ¢ cac vu an
khéc hodc viéc dang ky thé chap c6
sai sot.

- Tranh chap vé vi pham hop dong
tin dung: Cac bén c6 thé tranh chap vé
cac diéu khoan trong hop dong, cach
hiéu va thuc hién hop dong hodc cac
hanh vi vi pham cam két.
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- Tranh chap vé lai sudt va phi:
Do6i khi cac bén phat sinh tranh chap
lién quan dén viéc tinh 1ai, diéu
chinh 1ai sudt hodc cac loai phi ma to
chtic tin dung ap dung.

- Tranh chdp vé chu thé hop
dong: Cac van dé lién quan dén
nang lwc phap ludt, nang lwc hanh
vi dan sy cta cac bén khi ky két va
thwee hien hop dong

Thuec tién xét xt cac vu an tranh
chap lién quan dén CTCTD trong
thoi gian qua cho thdy, mac du co
quan lap phép da c6 gang xay dung
hoan thién cac quy dinh cta phap
luat vé tin dung, ' g1ao dich bao
dam nham bao vé quyén va loi ich
hop phap cta cacbén trong quan hé
tin dung nhung van ton tai mot s§
vudng mac, bat cap trong giai quyét
tranh chap lién quan dén CTCTD?,
cu thé nhw sau:

Thit nhat, thoi han giai quyét cac
vu an lién quan dén CTCTD thuong
kéo dai, boi 1€ mot trong nhitng van
dé mat nhiéu thoi gian nhét 1a toa 4an
phai thu thap day du cac tai liéu,
chiing cit d€ lam co sé giai quyét
toan dién vu an; dac biét la cac vu an
¢ yéu t6 nudc ngoai hodc lién quan
dén tai san thé chdp phuc tap®. Do
tinh chat phtec tap va cac yéu to
khach quan, cht quan khac, nhiéu
vu an tranh chdp tin dung kéo dai
thoi gian giai quyét, anh huong dén
quyeén va loi ich hop phap cua cac
bén. Viéc nay khong chi anh huong
dén quyén loi hop phap caa TCTD
ma con lam giam hiéu qua thu hoi
no, nhat 1a khi tai san bao dam co
thanh khoan kém. DBng thoi, viéc
kéo dai thoi glan giai quyet vu an co
thé dan dén viéc tai san bao dam
mat gia tri, gay kho khan trong viéc
thu hoi ng, boi 1€ cac tranh chép lién
quan dén tin dung cé xu hudng gia
tang, gay ap luclon 1én cac toa an vé
thoi gian va nguodn luc d€ giai quyét
kip thoi.

Thi? hai, cac vu an tranh chap lién
quan dén CTCTD thuong lién quan
dén nhiéu tai liéu, ching ct, quy

1 Lé Thanh Phong, Thuc tién gidi quyét tranh chip hop dong tin dung va cic tranh chip din sy khic trong linh viec ngdn hang tai Toa dn
nhin dan thanh phd’ H6 Chi Minh, https://phapluatdansu.edu. vn/2020/03/20/10/34/thuc—t1en-g1a1—quyet tranh-chap-hop-dong-tn-
dung-v-cc-tranh- chap -dn-su-khc-trong-linh-vuc-ngn-hng-tai-ta-n-nhn-dn-th/amp/, ngay 04/5/2025.

218 Tug, Thuec tién xét xik cdc vy dn kinh doanh thmmg mgi vé hop dong tin dung tai Da Nung, https://phapluatdansu.edu.vn/2020/03/20/10/59/thuc-
tien-xt-xu-cc-vu-n-kinh-doanh- -thuong-mai-ve-hop-dong-tn-dung-tai-d- nang/ ngay 04/5/2025.

3 Ting cwong hi¢u qud xt Iy tranh chdp hop dong tin dung, https://www .vietnam.vn/tang-cuong-hieu-qua-xu-ly-tranh-chap-hop-dong-
tin-dung?utm_source=chatgpt.com, ngay 04/5/2025.
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dinh phdp luat chuyén nganh va co
thé c¢6 nhiéu duong sy tham gia
trong vu an. Do d6, viéc thu thap,
danh gia ching ctt va ap dung phap
luat doi khi gap kho khan. Trong d¢,
kho khan trong viéc thu thap chiing
ctr va thdm dinh tai san, dac biét khi
bén vay cd tinh ving mat, thay d&i
dia chi hodc tai san thé chap c6 tranh
chap quyeén so hitu. Ngoai ra, viéc

xac dinh hiéu liec ctia hop dong thé

chap va xt ly tai san bao dam cung
thwong xuyén gap phai vedng mac
phap ly*. Viéc thu thap ching c va
xac minh tai san bao dam gép nhiéu
kho khén, ddc biét khi tai san la
quyeén st dung dat hodc tai san co6
lién quan dén nhiéu bén lién quan.
Trong mot sd truong hop, toa an
khong thé xac dinh dwgc vi tri hodc

tinh trang phap ly cta tai san thé

chap, dan dén viéc khong thé thuc
hién thdm dinh tai cho hodc phat
mai tai san. Dong thoi, cac vu an lién
quan dén CTCTD thuong lién quan
dén rat nhiéu hop dong, ching tir
giao dich, bao cdo tai chinh phtic
tap, doi hoi thoi gian va nguon luc
16n d€ thu thap, phéan tich va danh
gia cu thé. Ngoai t6 chtic tin dung
vabén vay, c6 thé 6 bén thit ba nhw
bén bao lanh, bén thé chap tai san,
lam tang thém sy phttc tap trong
viéc x4c dinh trach nhiém va quyén
loi cua cac bén.

Thi? ba, cac vu n tranh chdp lién
quan dén CTCTD thiéu sy hop tac
tt cac bén lién quan, boi 1€ d6i khi
cac bén lién quan nhu bén vay, bén

bao lanh hodc cht1 s hitu tai san thé

chép khong hop tac trong qua trinh
giai quyét vu an, gay kho khan cho
toa an trong viéc thu thap thong tin
va chiing ct can thiét. Viéc nay lam
kéo dai thoi gian giai quyét vu an va
anh huong dén hiéu qua cua hoat
dong xét xtt. Puong su, chu yéu la
bén vay, nguoi bao lanh, hodc chu
sO hitu tai san thé ché'p thiéu hop tac
trong qua trinh giai quyét vu an, cd
tinh vang mat, tri hoan cac phién
hop hoa giai, phién toa cling nhu

cac phién lam viéc theo triéu tap
hop 1€ cta toa an; tir chdi cung cap
thong tin, tai liéu, chimg ct vé tinh

trang quén 1}'7, st dung tai san thé

chap; ¢ ngLrOl tht ba lién quan.
Thuc tién xét xx cho thay, duor\g si
la ca nhan bo di noi khéc sinh sdng,
c6 ddu hiéu trén no, to chitc thuong
xuyén thay doi dia chi tru so, dia chi
noi cu tra khong thé xac dinh duoc
dia chi cu thé®. .

Thir tir, mau thuan gitta cac van
ban luat trong quad trinh giai quyét
vu an, boi su khong thong nhét gitia
cac quy dinh cua Luat CTCTD va Bo
luat Dan s, ddc biét la cac quy dinh
vé lai suat cho vay, gay kho khan
trong viéc ap dung phap luat. Diéu
nay dan dén viéc nhiéu hop dong
tin dung c6 thé bi tuyén vo hiéu, anh
huwong dén quyén loi ctia cac bén
tham gia®. Pong thoi, mot s6 toa an
gap kho khan trong viéc ap dung
dung cac quy dinh cua phap luat va
thu tuc t6 tung, dédc biét 1a trong cac
vu an co yéu to nudc ngoai hodc lién
quand dén nhiéu bén duong sw. DBiéu
nay dan dén viéc giai quyét vu én
khong thong nhat, tham chi ¢ thé
dan dén viéc huy hodc stra ban an
do vi pham vé thu thap chiing c va
ap dung phap luat. Bén canh d¢, cac
quy dinh phép luat lién quan dén
hoat dong tin dung, bao dam tién
vay va xu ly no xau do6i khi chua
dong bo, rd rang, hodc c6 cach hiéu
khac nhau, dan dén kho khan trong
viéc ap dung thong nhét. Cac quy
dinh lién quan dén hoat dong tin
dung, xt ly no xdu cé thé nam rai
rac & nhiéu luat, nghi dinh, thong
tw, d6i khi gay ra cach hiéu va ap
dung khac nhau; mot s quy dinh
phap luat con mang tinh nguyen tac,
thiéu huong dan chi tiét, gay kho
khan cho viéc ap dung vao tiing vu
4n cu thé.

Nhitng tac dong cha Luat

CTCTD nam 2024 dén hoat

dong xét x{f ciia toa an

Luat CTCTD nam 2024 khong chi
don thuan la sita d6i, b6 sung cac

quy dinh vé ngan hang, ma con c6
vai tro to 1on trong viéc day manh cai
cach tw phap, gép phan nang cao
hiéu qua hoat dong cua toa an; voi
nhitng quy dinh phap ly ro rang,
minh bach va chinh xac trong hoat
dong ngan hang, sé tao ra moi
truong phap ly on dinh hon, gop
phan thac ddy su phat trién bén
vitng cho nén kinh t& Viét Nam trong
thoi gian téi. Toa dn voéi vai tro la co
quan bao vé cong ly, can chu dong
thich tng va hoan thién quy trinh xt
ly dé dap ung kip thoi véi sy thay
déi nay, bao vé quyeén lgi hop phap
cua nguoi dan va to chiie. Mot trong
nhiing quy dinh quan trong ma Luat
CTCTD ndm 2024 anh hudng dén
cac hoat dong xét x&r ctia toa an la
viéc giai quyét tranh chdp gitta
CTCTD va khach hang Luat CTCTD
ndm 2024 da dit ra cac quy tac méi
cho cac dich vu tai chinh, cai thién
viéc bao vé nguoi tiéu dung. Diéu
nay c6 nghia la khach hang c6 thé
thuc hién cdc hanh dong phap ly néu
ho cam thay ngan hang da vi pham
cac quy tac nay’.

Luat CTCTD nam 2024 duwa ra
cac quy tac méi anh huong dén viec
giai quyét xung dot, hanh dong
quan ly, gidm sat va nd luc chéng
rita tién. Cac quyét dinh cua toa an
rat quan trong dé€ buoc CTCTD phai
chiu trach nhiém, tuan thu luat
phap va bao dam tinh on dinh cua
hé thong tai chinh. Khung phép ly
cua Luat CTCTD nam 2024 rdt quan
trong dé giai quyét cac thach thic
phap ly trong linh vitc ngan hang va
thuc ddy long tin vao hé thdng tai
chinh. Nhitng quy dinh ctua Luéat
CTCTD nam 2024 khi c¢6 hiéu luc
trong thoi gian téi, sé tac dong
manh mé dén hoat dong ctia toa an
nhw sau:

Thir nhat, Luat CTCTD nam 2024
lam cho cac tranh chdp tai toa an sé
da dang hon, né diéu chinh mot loat
cac hoat dong ngan hang va tin

* Thanh Lan, G vieéng trong gidi quyét tranh chip hop dong tin dung, https //baophapluat vn/go-vuong-trong-giai-quyet-tranh-chap-

hop-dong-tin-dung-post473287 html?utm_source=chatgpt.com, ngay 04/5/2025.

SLé Tu, tldd.

¢ Bich Ngan, Viét Phong, Xi tranh chip tin dung cho vay tiéu diing: Toa dn ciing con liing tiing, https://nhandan.vn/xu-tranh-chap-tin-
dung-cho-vay-tieu-dung-toa-an-cung-con-lung-tung-post280103.html?utm_source=chatgpt.com, ngay 04/5/2025.

7 Tran Thé& Hé, Bdo dam bi mdt thong tin nguoi tieu ding khi siv dung dich vu ngin hang s6'6 Vigt Nam, https://lsvn.vn/bao-dam-bi-mat-
thong-tin-nguoi-tieu-dung-khi-su-dung-dich-vu-ngan-hang-so-o-viet-nam-1718209712-a144466.html, ngay 04/5/2025.
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dung, tir thanh lap, td chirc, hoat
dong dén can thiép sém?, kiém soat
dacbiét®, to chiclai', giai the'!, pha
san TCTD™. Diéu nay dan dén viéc
tda 4n sé phai giai quyét cac tranh
chdp phat sinh trong tat ca cac giai
doan nay, bao gom ca cic van dé
moi nhu can thiép sém, xtt Iy no xdu
dwoc ludt hda, pha san TCTD theo
Nghi quyét s6 42/2017/QH14 ngay
21/6/2017 ctia Qudc hoi vé thi diém
xtt ly ng xdu cta cac td chuc tin
dung. Mat khac, Luat CTCTD nam
2024 tang cuong cac quy dinh vé
bao vé quyeén loi ciia nguoi gui tién,
khach hang vay von va cac bén lién
quan khac. Khi c6 tranh chap, toa an
sé can ck vao cac quy dinh nay dé
bao vé quyén va loi ich hgp phap
cua ho. Vi du cac quy dinh vé minh
bach thong tin, 1ai sudt, phi dich vy,
xtt ly tai san bao dam sé la co s¢
quan trong dé€ toa 4n xem xét va dua
ra phan quyét.

Thit hai, Luat CTCTD nam 2024
tao hanh lang phap ly r6 rang hon
cho hoat dong xét xtt ctia toa an, no
cung cap mot hé thong cac quy dinh
chi tiét va cu thé vé hoat dong cta
CTCTD. biéu nay giup toa an c6 co
sO phap ly ro rang va thong nhat dé
giai quyét cac vu an lién quan dén
linh vuc nay, giam thiéu sy tuy tién
trong xét xtt. Mat khdc, viéc luat hoa
cac quy dinh vé xt ly no xau ti
Nghi quyét s6 42/2017/QH14 ngay
21/6/2017 sé tao diéu kién thuan loi
hon cho toa an trong viéc giai quyét
cac tranh chdp lién quan dén thu hoi
no xau, xu ly tai san bao dam, gop
phén lanh manh hoéa hoat dong ctia
hé thong tin dung. Bén canh do,
Luat cing quy dinh ro vé cac hanh
vi bi cdm va cac bién phép xt ly vi
pham®. Day la co s& d€ toa an xem
xét va xtt Iy cdc vu an hinh sy, hanh

chinh lién quan dén hoat dong ctia
CTCTD, g6p phan bao dam an toan
va on dinh cta hé thong.

Luat CTCTD nam 2024 ciing bd
sung quy dinh vé can thiép sém d6i
véi t6 chure tin dung yéu kém, bao
gom cac bién phap nhw yéu cau tang
vén diéu 1§, cat giam chi phi hoat
dong, dinh chi hoat dong kinh
doanh khong hiéu qua va dinh chi
ngwoi quan ly c6 hanh vi vi pham
phap luat'. Toa an sé dong vai tro
quan trong trong viéc ap dung cac
bién phap nay khi c6 tranh chap lién
quan dén to chtre tin dung yéu kém,
béo dam su cong bang va minh bach
trong quad trinh xét xt&r. Luat yéu cau
CTCTD phai xay dung phurong an
khic phuc khi c6 van dé phat sinh,
dong thoi tang cuong quan tri rai
ro® va bao mat thong tin'. DBiéu nay
giup toa an c6 duoc thong tin minh
bach va chinh xac hon khi giai quyét
cac vu an lién quan dén t6 chuc tin
dung, ttr d6 dua ra cac phan quyét
cong bang va hop phép.

Thir ba, Luat CTCTD nam 2024
tao co so phép ly viing chéc cho toa
an giai quyét tranh chap lién quan
dén CTCTD khi cung cdp khung
phép ly chi tiét hon vé hoat dong
cap tin dung, quan tri rai ro, xtr ly
no xAau, tai sdn bao dam... Toa 4n can
ct vao Luat CTCTD nam 2024 dé€
danh gia tinh hop phap cua cac hop
dong tin dung, hop dong thé chap,
bao lanh; xem xét thadm quyén ky
két, dai dién va diéu kién rang budc
phép ly gitta to chtc tin dung va
khéach hang; phan dinh nghia vu va
trach nhiém gitta bén cho vay va bén
vay; tinh hop phép cua hgp dong tin
dung, thé chdp, bao lanh; trinh tu,
thu tuc xr ly tai san bao dam co
dung quy dinh hay khong, giap

8 Diéu 156, 157 Luat CTCTD ndm 2024.

9 Piéu 162 Luat CTCTD nam 2024.

0 Piéu 201 Luat CTCTD nam 2024.

'Piéu 202 Luat CTCTD nam 2024.

2Piéu 203 Luat CTCTD nam 2024.

1B Piéu 15 Luat CTCTD nam 2024.

“Piéu 157 Luat CTCTD nam 2024.

5Piém g khoan 2 Diéu 101 Luat CTCTD nam 2024.
1o Pidu 13 Luat CTCTD nam 2024.

7Piéu 199 Luat CTCTD nam 2024.
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thdm phan tranh 4p dung sai hodc
mau thuan véi quy dinh chuyén
nganh ngan hang.

Luat CTCTD nam 2024 quy dinh
rd vé cac loai hop dong, diéu kién
cho vay, diéu kién xt ly tai san bao
dam... gitup cho toa an c6 can ctt rd
rang d€ danh gia tinh hop phép cta
chiing ct, hop dong; han ché viéc
céc bén vién dan cac lap luén khong
phtut hop v6i quy dinh phap luat
chuyén nganh. Luat yéu cau CTCTD
phai xay dung phuong an khac phuc
khi c6 van dé phat sinh, dong thoi
tang cuong quan tri rui ro va bao
mat thong tin. Diéu nay gitp toa an
c6 duoc thong tin minh bach va
chinh xac hon khi giai quyét cac vu
an lién quan dén to chirc tin dung.

Thir tir, Luat CTCTD nam 2024
ddt ra nhitng thach thitc méi cho
hoat dong xét xtr cua toa an, boi 1€
cac vu an lién quan dén hoat dong
ngan hang va tin dung thuong co6
tinh chuyén mon cao, doi hoi tham
phan va hoi thim nhan dan phai c6
kién thtrc sau rong vé linh vuc tai
chinh, ngan hang, k€ toan, tham
dinh gia... d€ c6 thé hiéu ro ban chat
vu viéc va dua ra phan quyét cong
béng, dting quy dinh ctia phap luat.
Cac giao dich tin dung ngay cang
tro nén phtic tap véi nhiéu loai hinh
san pham, dich vu va diéu khoan
khac nhau nén toa an can phai xem
xét ky ludng cac yéu t6 nay dé danh
gia dung quyén va nghia vu cua cac
bén trong hop dong.

Thir nam, Luat CTCTD nam 2024
lan dau tién quy dinh ro tht te vu
tién thanh toan khi xtt ly tai san bao
dam cua khoan no xau: chi phi bao
quan tai san; chi phi thu git, an phi;
thué, 1é phi; nghia vu bao dam no
cho t6 chtc tin dung; nghia vu
khong c6 bao dam'. Diéu nay giup
toa an dua ra cac phan quyét cong
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bang va thdng nhat, dic biét trong
vu kién lién quan nhiéu bén nhan
bao dam. Dong thoi, Luat cing loai
bd quyén “thu gitr tai san bao dam”
cua t6 chiic tin dung, yéu cau xu ly
theo trinh tu phap luat dan su hodc
thoa thuan'®. Viéc loai bé‘quy‘én thu
gitt tai san bao dam nham hudng
dén viéc xtt ly no xau theo trinh tw
phap luat dan su, gitip minh bach
héa va bao vé quyén loi hop phap
cua cac bén lién quan. Diéu nay tac
dong tang vai tro trung gian cda toa
an trong viéc xac dinh quyeén thu
gitr, cudng ché; tang sd lwgng don
yéu cau cong nhan thoa thuan xt ly
tai san hodc khai kién tranh chdp vé
tai san bao dam. Do d¢, toa an sé can
xem xét ky ludng cac tinh hudng cu
thé dé bao dam quyén loi hop phap
cia cac bén lién quan trong qua
trinh xét xtr.

Thir sdu, Luat CTCTD nam 2024
gop phan tao tién dé cho toa an ban
hanh cdc an 1é va hudéng dan hoat
dong xét xtr trong linh viec tai chinh
va ngan hang (von con it tai Viét
Nam). Toa an t0i cao can ban hanh
huéng dan ap dung thong nhat,
tranh mau thuan gitra cac cAp xét xtr
doi véi cac vu an lién quan dén
CTCTD. Bén canh d6, Luat CTCTD
nam 2024 cling cd tac dong sau rong
dén hoat dong xét xr cua toa an,
vita tao ra co s6 phap ly viing chéc
hon, vira dat ra nhiing yéu cau va
thach thitc méi d6i voi doi ngh can
bd toa an trong viéc giai quyét cac
tranh chdp phtic tap thudc linh vy
tai chinh, ngan hang. Viéc ndm
viing va ap dung dung cac quy dinh
cua Luat CTCTD la yéu t6 then chét
dé toa an thuc hién tét chirc ndng
bao vé phap luat, quyén va loi ich
hop phap ctia cac t6 chic, ca nhan
trong linh vuc nay. Luat CTCTD
nam 2024 tac dong manh dén hoat
dong cta toa an, khong chi la can ct
phap ly xét xit ma con dinh hinh

cach thic xtr ly tranh chdp ngan
hang trong bdi canh hé thong tin
dung ngay cang phtec tap. Viéc ap
dung hiéu qua Luat nay sé gitp toa
an bao vé cong ly t6t hon, dong thoi
bao dam su an toan cho hé thong
ngan hang. Do Luat CTCTD nam
2024 c6 tinh chuyén nganh, phtic tap
nén toa 4n can c6 tham phan chuyén
mon virng vé tai chinh va ngan hang
dé xwr ly cac vu viéc.
Mt sé giai phap bao dam cho
hoat dong xét xir ciia toa an
dudi su tac déng cuia Luat Cac
t6 chuc tin dung nam 2024
Trong b6i canh hé théng tai
chinh ngan hang déng vai tro la
huyét mach cua nén kinh t€, viéc
duy trl mot moi treong hoat dong
on dinh, an toan va hiéu qua cho
CTCTD la vd cung quan trong. D&
dat duoc diéu nay, mot khung phap
ly toan dién va phu hop la yéu to
then chot. Luat CTCTD tir 1au da
déng vai tro la nén tang phap ly cot
101, diéu chinh moi khia canh hoat
dong ctia CTCTD, ttt viéc thanh lap,
t6 churc, hoat déng dén viéc tai co
cdu va giai thé. Su ra doi ctia Luét
CTCTD nadm 2024 danh dau mot
budc tién quan trong trong viéc tiép
tuc hoan thién khung phap ly nay,
dap tng nhitng thay doi va thach
thttc mdi trong linh v tai chinh
ngan hang hién dai. Luat mo6i khong
chi cap nhat cac quy dinh hién hanh
ma con bd sung nhiing diéu khoan
méi nham giai quyét cac van dé
phap ly phat sinh tir sy phat trién
cua cong nghé tai chinh, su gia tang
cta cac giao dich xuyén bién gioi va
yéu cau ngay cang cao vé quan tri
rui ro va bao vé quyén loi cua nguoi
gui tién cling nhw nguoi vay von.
Duwéi tac dong caa Luat CTCTD

nam 2024, dé€ bao dam cho hoat
dong xét xtt cua toa an trong thoi
gian tdi, can thuc hién cac giai phap
nhu sau:

Thir nhdt, can thiét lap co ché
phoi hop chit ché gitra toa an va cac
co quan lién quan nhw ngan hang,
co quan dang ky tai san, dé thuan
loi trong viéc thu thap chiing ctt va
xac minh tai san bao dam.

Thir hai, nang cao nang luc cua
thdm phan va can bd toa an qua viéc
t0 chitc cac khoa dao tao chuyén sau
vé phap luat ngan hang va kinh
doanh thuwong mai dé€ nang cao chat
luong xét xu; tO chirc cac khda dao
tao, hoi nghi tong két d€ chia sé kinh
nghiém va cap nhat kién thac phap
luat cho d¢i ngti thdm phan va can
bd tdoa &n, nhim nang cao chat
lwong xét xt cac vu an lién quan
dén CTCTD.

Thit ba, téng cuong phoi hop gitra
toa an va cac co quan lién quan, dac
biét la vién kiém sat va co quan thi
hanh &n, nhdm bao dam viéc thu thap
chtng ct va thi hanh an dwroc thuc
hién kip thoi va hiéu qua, dac biét la
cac vu an lién quan dén CTCTD.

Thir tir, Toa 4&n nhan dan toi cao
can ra soat va stra d6i cac quy dinh
phap luat va tha tuc t6 tung dé phu
hop véi thuc tién va Luat CTCTD
nam 2024, dac biét 1a d6i vdi cac vu
an c6 yéu td nwdc ngoai hodc lién
quan dén nhiéu bén, nham bao dam
viéc giai quyét vu 4n lién quan dén
CTCTD duwoc nhanh chéng va hiéu
qua. Pong thoi, can c6 huéng dan
cu thé veé viéc xit ly cac treong hop
bén vay ving mit hodc ¢S tinh
chdng ddi, cing nhu giai quyét cac
tranh chap lién quan dén tai san thé
chdp c6 yéu t6 nudc ngoai, nham
giam thiéu tinh trang ton dong cac
vu an lién quan dén CTCTD.

N.T.C-B.A.G

nhung khdng dé cap dén quyén thu giir tai san bao dam cua td chire tin dung. Diéu nay cho thay viéc xtr ly tai san bao dam phai
tuan theo trinh tw phap luat dan sy hodc thoa thuan gitra cac bén, thay vi quyén thu gitr tu dong nhu trude day.
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MOT S6 DIEM MGI VE CHINH SACH THUE
TRONG HOAT DONG THUGNG MAI DIEN TU
THS LUONG THILINH CHI" TAI VIET NAM

Tém tit: Thwong mai dién tir dang la dong liec ting truéng quan trong ctia Vigt Nam, mé ra nhiéu co hoi kinh
doanh nhwng ciing dat ra thdch thirc I6n trong quan 1y thué. Voi quy mo thi triwong wéc tinh dat 39 ty USD trong nim
2025, sw phdt trién nay kéo theo sw gia ting s6'lwong cd nhin, doanh nghiép hoat dong trén cic nén tang triec tuyén
trong va ngoai nwéc. DEbdo ddm cong bing va ngudn thu ngdn sdch, viéc qudn 1y thué hiéu qud 1a hét siec cin thiét. Bai
viét phin tich cdc vin dé va thich thirc trong quan ly thué'doi véi thwong mai dién tir, cdp nhit cic quy dinh phdp ludt
m&i nhit, dong thoi dé xudt gidi phdp dywa trén kinh nghi¢m qudc t& nham xdy dung mot hé thong thué cong bang, minh
bach va hiéu qua trong nén kinh té’so.

Tir khéa: Kinh té’s6, quan ly thué, thwong mai dién tir.

Abstract: E-commerce is an important growth motivation for Vietnam, opening up many business opportunities but
also raises a big challenge in tax administration. With a market scale of 39 billion USD in 2025, this development led to
an increase in the number of individuals and enterprises operating on online platforms domestic and foreign. To ensure
fairness and budget revenue, effective tax administration is essential. The article analyzes issues and challenges in tax
administration of e-commerce, updates the latest legal provisions, and proposes solutions based on international experience

to build a fair, transparent and effective tax system in the digital economy.
Keywords: Digital economy, tax administration, e-commerce.

Patvan dé

Boi canh phat trién cua thuong
mai dién tee (TMDT) tai Viét Nam
cho thdy mot bitic tranh day soi
dong. Theo thong ké, quy mo thi
treong TMDT Viét Nam dat khoang
13,7 ty USD vao nam 2021, tang 15%
so voi nam 2020, va dwoc du bao co
thé dat 39 ty USD vao nam 2025, qua
dé dwa Viét Nam tro thanh nén kinh
t€ c6 thi truong TMDT ding thit ba
trong khu vec ASEAN'. Su tdng
treong nay kéo theo sy gia tang
virot bac cac ca nhan va hd kinh
doanh hoat dong trén cac nén tang
triee tuyén phd bién nhw Shopee,
Lazada, Tiki, TikTok Shop, Grab?.
Bén canh d¢, cac doanh nghiép cung
cap dich vu xuyén bién gidi nhu
Google, Facebook, Amazon ciing
dong gop dang ké vao doanh thu thi
treong sO tai Viét Nam®. Kinh t€ s6
va toan cau hda da tao ra nhiéu loai

* Truong Dai hoc Mo Ha Noi.

hinh kinh doanh mdi dwa trén nén
tang cong nghé thong tin, mang lai
tién ich cho nguoi tiéu dung nhung
dong thoi ciing dat ra thach thic
moi cho cdc co quan quan ly, dac
biét la trong viéc xdy dung cac bién
phap quan ly thu thué& phu hop
nham ngén chin cac hanh vi lam
x61i mon co so tinh thu€ va chuyén
loi nhuan®.

Trong bdi canh d6, tam quan
trong cua quan ly thué hiéu qua la
khong thé phti nhan, nham bao dam
ngudn thu ngan sich nha nudc,
phuc vu cong cudc xay dung va
phat trién dat nudc.

Khai quat chung vé thué

trong hoat dong thuong mai
dién tu déi véi nén kinh té sé
Thwong mai dién t la nhitng
khai niém trung tam trong bdi canh
phat trién cong nghé hién nay, dinh

hinh lai cach thirc kinh doanh va
twong tac kinh té. Thué trong hoat
dong TMDT duoc dinh nghia la cac
khoan thué€ duoc ap dung cho cac
hoat dong kinh doanh dién ra trén
moi treong dién ti®. Céc déc diém
ndi bat cia TMDT va kinh té€ s6 bao
gom tinh xuyén bién gidi, cho phép
giao dich vugt qua rao can dia ly;
toc d§ phat trién nhanh chéng, lién
tuc xudt hién cdc md hinh kinh
doanh méi; tinh an danh twong doi,
gay kho khan trong viéc xac dinh
danh tinh va dia diém ctia cic bén
tham gia giao dich; st da dang ctua
cac md hinh kinh doanh, tir ban
hang hoéa vat ly dén cung cdp ndi
dung s6 va dich vu truc tuyén; sw
phat trién manh mé cta cic san
phdm va dich vu sé°.

Khung phép ly vé thué déi véi
hoat dong kinh doanh TMDT tai
Viét Nam duoc xay dung trén nén

' H.Hwong-M.Sang, Kho thu thué'thwong mai dién tir?, https://daidoanket.vn/kho-thu-thue-thuong-mai-dien-tu-10233039.html,

ngay 14/8/2025.

2 Quy dinh va cach tinh thué thwong mai dién tir (Méi nhat 2025), https://fast.com.vn/quy-dinh-ve-thue-thuong-mai-dien-tu/,

ngay 14/8/2025

3 T.Hang, Thuong mai dién tie: Thich thitc trong qudn 1y thué, https://daidoanket.vn/thuong-mai-dien-tu-thach-thuc-trong-
quan—ly-thue -10291055.html, ngay 14/8/2025.
#Nguyén Tran Khéanh, Tdc dong cua chinh sich thué'toi thiéu toan ciiu dén kinh té'Vigt Nam, https://kinhtevadubao.vn/tac-dong-
cua-chinh-sach-thue-toi-thieu-toan-cau-den-kinh-te-viet-nam-27923.html, ngay 14/8/2025.

5 Kinh doanh it von trén san thwong mai dién tir va nhu’ng vin dé vé thué, https://acb.com.vn/thu-vien/kinh-doanh-it-von-tren-
san-thuong-mai- dlen-tu-va-nhung-van-de ve-thue, ngay 14/8/2025.
¢ Nguyén Vy, Thdch thitc quan ly thué’cic hoat déng thu’ang mai dién tit, https://kinhte.congthuong.vn/thach-thuc-quan-ly-
thue-cac-hoat-dong-thuong-mai-dien-tu-375227.html, ngay 14/8/2025.
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tang ctia nhiéu van ban quy pham
phép luat, tir luat dén nghi dinh va
thong tu, nh3m diéu chinh c4c hoat
dong kinh doanh truc tuyén trong
bdi canh nén kinh t&€ s6 dang phat
trién manh mé.

Trong hoat dong kinh doanh
TMDT, cac d6i tuwong chiu thué va
loai thué€ ap dung duoc quy dinh cu
thé nhw sau:

Ho6 kinh doanh, cd nhdn kinh
doanh trén san thuong mai dién tir

Theo Thong tw s6 40/2021/TT-
BTC, ca nhan ban hang hda, cung
cap dich vu trén san TMDT duoc
xem la ca nhan kinh doanh. Cac loai
thué chinh ma ho phai ngp la thué
gia tri gia tang va thué thu nhap cd
nhan, néu doanh thu trong nam
duong lich trén 100 triéu dong.
Ngoai ra, ho cling phai nop 1é phi
mon bai néu ¢ doanh thu trén 100
triéu dong/nam; néu doanh thu
duwdi 100 triéu dong/nam thi duoc
mién 1é phi mo6n bai. Cac khoan thu
khéic nhu thué'tiéu thu dac biét, thué
bao vé mdi treong, thué tai nguyén
va cac khoan thu khac phai nop
ngan sach nha nudc ciing cd thé
phat sinh tuy thudc vao loai hinh
hang hoa, dich vu kinh doanh.

Doanh nghiép kinh doanh thuong
mai dién tir

Cac doanh nghiép hoat dong
trong linh vigc TMDT c¢6 nghia vu
ndp thué€ thu nhap doanh nghiép
theo quy dinh cua Luat Thué thu
nhdp doanh nghiép, v6i mirc thué
suat thong thuong la 20%. Vé thué
gia tri gia tang, doanh nghiép ap
dung phuong phap khau trit néu
doanh thu tir 1 ty dong/ndm trd 1én,
hodc phuong phap truc tiép trén
doanh thu v6i thu€ sudt 1% néu
doanh thu dwéi 1 ty dong/nam.

Thué d6i v6i hoat dong sdng tao
noi dung s6’

Cac doanh nghiép trong linh viec
sang tao ndi dung sd tai Viét Nam
ap dung mutc thué€ thu nhap doanh
nghiép thong thuong la 20%”. Da&i
véi ca nhan sang tao ndi dung so, ho
cting phai nop thué€ thu nhap ca
nhan va gia tri gia tdng néu dat
nguong doanh thu quy dinh cho ca
nhan kinh doanh.

Mac du cac quy dinh hién hanh
da cong nhan tinh chiu thué cua san
phdm va dich vu sd, bao gom ca
ebook, nhac s& va khoa hoc truc
tuyén, nhung nhitng ddi twong nay
van duoc xép vao cac danh muc
“hang hoa” hodc “dich vu” truyén
thong dé ap dung thué sudt hién co.
Cach tiép can nay cho thdy mot su
c8 gang d& “long ghép” cac hoat
dong kinh t€ s6 vao khudn kho
phap ly hién hanh thay vi xay dung
mot khudn kho thué chuyén biét.
Diéu nay c6 thé gay ra su thiéu rd
rang, ddc biét d6i voi cac san pham
va dich vu s8 c6 tinh chat xuyén bién
gidi va co thé la mot trong nhiing
nguyén nhan gay khé khan trong
viéc thu thué tir cdc nén tang qudc t&
va cac nha cung cap dich vu s6.

Nhitng diém méi cha chinh

sach thué trong hoat déng

thuong mai dién tu

Nghi dinh s6 117/2025/ND-CP
duwoc Chinh phu ban hanh ngay
09/6/2025 va chinh thitc co hiéu luc
tir ngay 01/7/2025. Bay duoc xem la
mot thay doi mang tinh budc ngoat
trong cong tac quan ly thué doi voi
linh viee TMDT tai Viét Nam. Nghi
dinh nay chuyén trach nhiém ké
khai va ndp thué tir hang triéu ca
nhan kinh doanh sang cac t6 chtrc
quan ly san giao dich TMDT va cac
t0 chitc cung cdp nén tang s co
chitc nang ho tro thanh toan.

Nghi dinh s6 117/2025/ND-CP
mang dén mot sy thay do6i co ban
trong quan ly thué TMDT, thé hién
qua ndm diém mai quan trong:

Mot ld, trdach nhiém khdu trii, ké
khai va ndp thué thay cia sdin
thuong mai dién tir c6 chiic nang
thanh todn

T ngay 01/7/2025, cac san
TMDT c6 chitc ndng thanh toan
(bao gém ca trong va ngoai nudc)
chinh thtrc phai thyc hién khau trt,
ké khai va ndp thué thay cho ho, ca
nhan kinh doanh. Trach nhiém nay
ap dung cho ca thué gia tri gia tang
va thu€ thu nhap ca nhan phat sinh
ttr hoat dong ban hang hoa, dich vu.
Da6i vbi cd nhan cu tri, san sé khau

ca nhan cho ca giao dich trong va
ngoai nuwdc. DBdi voi ca nhan khong
cw tr(, san chi khau trir thué cho cac
giao dich trong nudc. Mot diém
dang chu y la hd, ca nhan da duoc
san TMDT khau trtv va ndp thué
thay sé khong can tu ké khai, nop lai
thué€ cho cac giao dich d6. Su thay
do6i nay dai dién cho mot sw chuyén
d6i mo6 hinh quan ly thué, tan dung
kha néang thu thap di liéu va xtr ly
thanh toan cua cic nén tang tap
trung dé giai quyét van dé thiéu
thong tin va kho kiém soat doanh
thu tt cd nhan kinh doanh.

Hai 14, thoi diém khdu triv thué
ngay khi giao dich hoan tdt

Thoi diém khau trir thué gia tri
gia tang va va thu nhap ca nhan
dwoc quy dinh la ngay khi giao dich
duoc xac nhan thanh céng va chap
nhan thanh toan. Diéu nay ¢ nghia
la ngay khi c6 phat sinh doanh thu,
cac nén tang cé chirc nang thanh
todn phai tién hanh khau trix va nop
thué thay ho, ca nhan. Quy dinh nay
giup bao dam thu thué kip thoi,
giam thiéu rui ro that thu do kho
kiém soat dong tién ctuia cac giao
dich online.

Ba ld, ty 1¢ % doanh thu khéu trir
thué theo tirng loai hinh giao dich
va doi tuong

SO thué gia tri gia tang va thu
nhdp ca nhan phai nop dugc xac
dinh theo ty 1é phan tram (%) trén
doanh thu ctia titng giao dich ban
hang hoéa, cung cdp dich vu. Mot
lvu y quan trong la néu t& chic
quan ly nén tang khong xac dinh
duogc tinh chét giao dich (la hang
hoéa hay dich vu), thi sé ap dung
muc ty 1€ % khau trtr cao nhat. Bén
canh d6, doanh thu mdi giao dich
duoc xac dinh 1a so tién ban hang
hoa, dich vu ctua hd, ca nhan dwoc
hwong ma nén tang thu ho. Cuc
thué ciing da dwa ra vi du cu thé vé
cach tinh doanh thu khau trir thué,
bao gom viéc trir di cac khoan giam
gia cia ngwoi ban nhung khong trie
phi san hodac voucher cua san. Cac ty
1é nay duoc cu thé héa ro rang hon
so v6i Thong tw s6 40/2021/TT-BTC,
ddc biét la viéc phan biét ca nhan cuw
trd va khong cu trd, nhim ting

7 Thuee trang va nhitng vin dé dat ra trong qudn 1y thué'doi véi hoat dong sing tao ndi dung s6'tai Vigt Nam, https://kinhtevadubao.vn/thuc-
trang-va-nhung-van-de-dat-ra-trong-quan-ly-thue-doi-voi-hoat-dong-sang-tao-noi-dung-so-tai-viet-nam-30899.html, ngay 14/8/2025.
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cuong tinh minh bach va bao dam
thu dung, thu du.

Bon 1a, nghia vu ty ké khai, nop
thué ciia ho, cd nhan kinh doanh trén
san khong co chiic ning thanh todn

Dai v6i ho, ca nhan cd hoat dong
kinh doanh trén cac nén tang kh()ng
c6 chirc ndng thanh toan truec ti€p
(nhw Facebook, Zalo) ho van phai
tw ké khai va ndp cac loai thué. Viéc
ké khai ¢ thé thyc hién theo thang
hodc ting lan phat sinh néu kinh
doanh khong thuwong xuyén. Ca
nhan khong cu trti phai ké khai dién
t qua chi cuc thué TMDT va tu ndp
thué gia tri gia tang, thu nhap ca
nhan theo ty 1¢ % doanh thu. Quy
dinh nay thitra nhan thuec t€ rang cac
nén tang mang xa hoi khong cé chic
nang thanh toan tich hop, do do
khong thé ap dung co ché khau trie
tai ngudn. Tuy nhién, né van yéu
cau nghia vu thué tir nguoi ban trén
cac nén tang nay, dat ra thach thic
vé kiém sodt va tuan tha. Sy phan
biét nay tao ra mot cach ti€p can hai
cdp do trong quan ly thué TMDT,
giai quyé't phéan 16n cac giao dich
trén san c6 chitc nang thanh toan,
nhung van d€ lai thach thitc cho cac
hoat dong kinh doanh trén cac nén
tang khong c6 chitc nang nay.

Ndm ld, trdch nhiém cung cdp
thong tin cua nguoi bdn cho san
thuong mai dién tir

HJ, ca nhan kinh doanh trén san
TMDT c6 trach nhiém cung cap
thong tin day du va chinh xac cho t6
chttc quan ly nén tang. Cac thong tin

nay bao gom ma s6 thué€ hodc s6

dinh danh cd nhan (d6i voi cong
dan Viét Nam), hodc thong tin ho
chiéu/nhéan dang do co quan nudc
ngoai cdp (d6i voéi nguoi nudc
ngoal) Ngum ban ctng phai cung
cap tat ca thong tin bat buoc d6i voi
nguoi ban theo phap luat vé TMDT
va cac tai liéu lién quan dén viéc xac
dinh nghia vu thué cua ho. Viéc nay
nham tao co s dit liéu cho san thuc
hién nghia vy khau trit va ké khai
thu€ thay, giai quyét van dé thiéu
thong tin vé nguoi ban ma trudc

day la mot thach thitc 16n trong
quan ly thué.

Nhu vay, nhitng quy dinh méi
vé thu€ trong hoat dong TMDT tai
Nghi dinh s6 117/2025/ND-CP da c6
nhitng tac dong d6i voi cac bén
tham gia trong quan hé giao dich
TMDT, cu thé:

Doi voi ngueoi ban. Quy dinh maéi
duoc ky vong sé don gian hda thu
tuc hanh chinh dang ké cho nguoi
ban, vi ho sé khong can tu ké khai
va nop lai thu€ cho cac giao dich da
duoc san khau trir. Piéu nay ciing
khuyén khich nguoi ban hoat dong
minh bach hon, goép phan giam
thi€u tinh trang thét thu. Tuy nhién,
mot s8 y kién lo ngai rang san c6 thé
tang phi dich vu d& bu dap chi phi
van hanh hé thong khdu trir thué,
diéu nay co thé lam tang chi phi cho
nguoi ban. Nguoi ban cling can bao
dam cung cap day du va chinh xac
thong tin dinh danh va giao dich
cho san.

Doi voi san TMDT. San sé phai
d6i mat véi trach nhiém va ganh
nang hanh chinh 16n hon, doi hoi
dau tu vao hé thdng cong nghé va
nhan lirc d€ thyee hién viée khau trir,
ké khai va ndp thué€ thay hang
thang. Diéu nay cd thé phat sinh
vuéng mac gitta san va nguoi ban
néu viéc khu trir khong chinh xac
hodc khong 16 rang. Tuy nhién, n6
ciing tao co hoi cho san phdi hop
chat ché hon véi co quan thué trong
viéc chia sé dir liéu va chuan hda
thong tin®.

Doi voi cong tic quan 1y thué. Co
ché khau trr tai nguén duwogc ky
vong sé giam dang ké tinh trang
that thu thué tit hoat dong TMDT.
No Cung tang cuong tinh minh bach
va cong bang, bao dam moi hoat
dong kinh doanh online déu phai
thuc hién nghia vu thué, tao su binh
dang véi kinh doanh truyen thong.
Nghi dinh nay thuc day tng dung
cong nghé thong tin trong quan ly

thué, huéng t61i minh bach héa va s&

hoéa quan ly ho kinh doanh’. Tuy

SO 9(137)@ THANG 9-2025

nhién, thach thiec trién khai van con,
doi hoi su phoi hgp dong bo gitra co
quan thué, B6 Cong thuwong, Ngan
hang Nha nudc va cac san TMDT.

Kinh nghiém ctia mét s6 quéc

gia vé quan ly thué trong hoat

dong thuong mai dién t

Viéc nghién cttu kinh nghiém
quan ly thué€ TMDT tlt cac qudc gia
c6 nén kinh té€ s6 phat trién nhw
Singapore va Han Qudéc mang lai
nhiing bai hoc quy gia, cung cdp ham
y chinh sach quan trong cho Viét
Nam trong nd lirc hoan thién khung
phép ly va cong tac quan ly thué
trong hoat dong TMDT.

Kinh nghiém cia Singapore

Singapore la mot trong nhiing
quéc gia tién phong trong viéc xay
dung khung phap ly va chinh sach
thué trong hoat dong TMDT, cu thé:

Chinh sach Thué hang hda va
dich vu (GST): GST dwoc ap dung
cho hau hét cac hang hoa va dich vu
duoc ban tai Singapore, bao gom ca
cac san pham va dich vu duoc cung
cap qua nén tang TMDT. Cac doanh
nghiép TMDT c6 doanh thu hang
nam vuot qua 1 triéu d6 la Singapore
(S$1 triéu) phai dang ky GST va c6
trdch nhiém thu thué ttr khach
hang. Thué suat GST hién hanh tai
Singapore la 9%, da tang tir 8% ké
tt ngay 01/01/2024. Cac doanh
nghiép da dang ky phai thu GST tt
khach hang va nop cho Cuc thué
Singapore (IRAS)™.

Ché d6 Dang ky nha cung cap o
nuwdc ngoai (OVR) cho hang héa gia
tri thap (LVG): Ttr ngay 01/01/2023,
ch& do0 OVR da duoc mo rong ap
dung cho LVG. Theo d6, mot nha
cung cap trong nudc hodc nudc
ngoai thuc hién cung cdp hang hoéa
LVG theo mo hinh B2C (Business-to-
Consumer) vao Singapore c6 thé
duoc yéu cau dang k}'/ thué GST va
tinh thué GST d6i vdi cc giao dich
cung cap do. Co ché nay nham bao
dam thu thu€ déi voi cac giao dich
xuyén bién gidi cé gia tri nhé nhung
s0 luong 16n.

$Minh Minh, San thirong mai dién tie nop thué thay cho nguwoi ban, Bo Cong thmmg noi gi?, https://www tinnhanhchungkhoan.vn/san-
thuong-mai-dien-tu-nop-thue-thay-cho-nguoi-ban-bo-cong-thuong-noi-gi-post372396.html, ngay 14/8/2025.

® Minh Phuong, Thu thué'thirong mai dién tir trong quy 1/2025 ting 19%, https://nhandan.vn/thu-thue-thuong-mai-dien-tu-trong-
quy-12025-tang-19-post870293.html, ngay 14/8/2025.
10Thu tuc thanh 1ap cong ty thuwong mai dién ti ¢ Singapore (2025), https://globallinks.asia/cam-nang/thanh-lap-cong-ty-thuong-

mai-dien-tu-tai-singapore
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Cac wu dai thu€ va hiép dinh
tranh dédnh thué hai lan (DTA):
Singapore c6 DTA v6i nhiéu qudc
gia, giup giam thi€u tinh trang
danh thué hai lan d6i vdi céc
doanh nghiép c6 hoat dong qudc
té. Ngoai ra, tuy thudc vao ban chat
va vi tri cia doanh nghiép, c6 thé c6
cac wu dai thué€ cu thé nhu giam
thu€ trong 3 nam dau cho cong ty
mdi thanh 1ap hodc giam thué cho
thu nhap c6 ngudn goc nudc ngoai.

Quy dinh kinh doanh TMDT:
Chinh phu Singapore da tang cuong
cac luat 1é va quy dinh dé€ tang
ceong long tin cua nguwoi tiéu dung
vao TMDT, thé hién qua cac dao
luat nhu Electronic Transaction Act
(Pao luat giao dich dién t), Sales of
Goods Act (Dao luat ban hang), va
Personal Data Protection Act (Pao
luat bao vé dir liéu ca nhan).

Kinh nghiém ciia Han Qudc

Han Qudc ciing 1a mot qudc gia
c6 nén kinh t&'s6 phat trién manh mé
va c6 nhitng kinh nghiém dang chu
y trong quan ly thué TMDT, cu thé:

Dai vdi thué sudt GTGT, TNDN,
TNCN va thué dich vu dién to
xuyén bién gidi, Chinh phu Han
Qudc quy dinh: (i) Thué sudt GTGT
tai Han Qudc 1a 10% ap dung cho
viéc cung cadp hang hda va dich vu,
trir cc truong hop dugc mién thué;
(ii) Thué sudt TNDN cao nhat tai
Han Qudc 1a 25%, vdi co so tinh
thu€ duoc chia theo biéu ting phan;
(iif) Thué TNCN tai Han Qudc cling
thu theo biéu thué lay tién ting
phan v6i thué suét cao nhat 1a 45%,
cong thém thué cw tru dia phwong
1én t6i 4.5%".

Doi véi thué dich vu dién t&
xuyéen bién gidi: Cong ty nwedc ngoai
cung cap dich vu dién tr (nhu phan

mém, game, e-book, audio, video,
nhac, dich vu quang cao, moi gidi)
cho ca nhan tai Han Qudc phai dang
ky GTGT va ndp thué 10%. Dac biét,
néu cac dich vu nay dugc cung cip
thong qua bén thit ba (nhw san giao
dich dién tt hodc t6 chuc trung gian
thanh toan), bén thit ba d6 phai dang
ky va chiu trach nhiém vé GTGT™.

Chinh sdch mién thué cho hang
hoa gia tri thdp va thu tuc hai quan
don gian: Han Qudc ¢é hé thdng
mién thué va thu tuc hai quan don
gian cho hang hoa gia tri thap.
Ngudng mién thué 1a 125 USD (gia
CIF) cho buu phdm va 100 USD (gia
FOB) cho chuyén phat nhanh (hoéc
200 USD cho hang c6 ngudn gdc ttr
My). Khoang 96% giao dich TMDT
huéng loi tir hé thdng mién thué
nay, mic du diéu nay cling dan dén
mot luong that thu thué nhat dinh.
Néu tong thué dwdi 10.000 KRW
(khoang 8 USD), thué sé khong
dwoc thu'®®.

Khung phap ly TMDT: Han
Qudc da xay dung va stra doi cac
quy dinh vé TMDT ti ndm 1997,
dinh diém 14 viéc ban hanh Pao luat
khung vé Thuong mai dién to
(FAET) va Pao luat Chit ky dién ti
(ESA) vao nam 1999. Céc luéat hién
hanh duoc ap dung twong tw cho cac
giao dich TMDT, hodc stra ddi/ban
hanh luét cu thé khi can thiét d€ giai
quyét cac van dé phat sinh'.

Pé xuat, kién nghi cho Viét

Nam vé hoan thién quy dinh

phap luat thué trong thuong

mai dién ta

T kinh nghiém ctia Singapore
va Han Quéc cho thdy viéc xay
dung chinh sach phép luat thué

trong TMDT ¢ Viét Nam cling c6
nhiing diém chung véi cac qudc gia.
Tuy nhién, hoat dong TMDT doi hoi
can ban hanh nhiing chinh sach dac
trung riéng nham nang cao hiéu qua
trong cong tac quan ly thué TMDT,
cu thé:

Ddi v6i co ché’khdu triv tai nguon
va thu thué qua trung gian: Kinh
nghiém cua Singapore v6i ché do
OVR va Han Qudc véi viéc thu VAT
trén dich vu dién t&r xuyén bién gidi
qua bén thit ba cho thdy viéc chuyén
trdch nhiém thu thué cho cac nén
tang hodc nha cung cdp dich vu
trung gian la mot giai phap hiéu qua
dé€ quan ly thué TMDT va céc giao
dich s6, dac biét la xuyén bién gidi.
Noi dung nay cting da dugc phap
luat VIét Nam ghi nhan cu thé tai
Nghi dinh 117/2025/ND-CP.

Quy dinh vé nguong mién thué'
Han Qudc ap dung ngudng mién
thué€ cho hang hoa gia tri thap dé
khuyén khich TMDT va don gian
hoa tha tuc. Theo d6, Viét Nam co
thé xem xét dé xuat mién thué hang
nhéap khau qua san TMDT dudi 1
triéu dong d€ can bang gitta muc
tiéu thu thué va khuyén khich tiéu
dung, cing nhu giam ganh ndng
hanh chinh cho cac giao dich nho'.

Quy dinh hop tdc quoc té'trong thu
thué” xuyén bién gioi: Suw tham gia
tich cuc vao cac sang kién qudc t&
nhu BEPS' va thuc ddy dam phén
Hiép dinh tranh danh thué hai lan
(DTA)" la cuc ky can thiét d€ giai
quyét van dé x6i mon co so thué' va
chuyén loi nhuén, dong thoi bao
dam quyén danh thué€ ctua Viét
Nam d6i vdéi cac nha cung cap
nudc ngoai.

Chinh sich can bang giita thu thué
va khuyén khich pht trién: Cac qudc

" Thué tai Han Qudc - Taxes in Korea - = 2| A|Z - Gonnapass, https://gonnapass.com/thue-tai-han-quoc-hoan-thue-

bang-may/

12 Korea, Republic of - Corporate - Other taxes - Worldwide Tax Summaries (PwC), https://taxsummaries.pwc.com/re-
public-of-korea/corporate/other-taxes
13 Supporting e-commerce: Korea Customs Service's strategy, https://www.wcoomd.org/-/media/wco/public/global/
pdf/topics/facilitation/activities-and-programmes/ecommerce/wco-news/supporting-ecommerce-korea-customs-ser-
vices-strategy-wco-news-78-october-2106.pdf?db=web
4 E-Commerce Regulations in Korea, truy cap vao thang 8 14, 2025, https://www.leeko.com/pdf/Article_KBP_1.pdf

15 Phan Trang, Dé xudt 5 nhém chinh sich 16n v6i Ludt Thwong mai dién tir, https://baochinhphu.vn/de-xuat-5-nhom-chinh-
sach-lon-voi-luat-thuong-mai-dien-tu-10225041012374892.htm

16 Nguyén Tran Khanh, Tdc dong ciia chinh sdch thué'to

i thiéu toan ciiu dén kinh t¢'Viét Nam, https://kinhtevadubao.vn/tac-

dong-cua-chinh-sach-thue-toi-thieu-toan-cau-den-kinh-te-viet-nam-27923.html
7 Thu tuc thanh 1dp cong ty thwong mai dién tx & Singapore (2025), https://globallinks.asia/cam-nang/thanh-lap-cong-
ty-thuong-mai-dien-tu-tai-singapore
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gia nhu Singapore cé chinh sach wu
dai thué€ cho doanh nghiép khoi
nghiép va thu nhap nuéc ngoai, cho
thay su can thiét cua viéc can bang
gitta muc tiéu thu ngan sach va tao
moi treong thuan loi cho sy phat
trién cua kinh t&€ sd. Viét Nam can
linh hoat diéu chinh chinh sach thué
d6i v6i doanh nghiép nho va vira
(DNNVV) va doanh nghiép khoi
nghiép (DNKN) trong TMDT", c6
thé xem xét cc hinh thitc mién thué
hodc giam thué trong giai doan dau
dé ho tro sy phat trién ctuia ho.

Ap dung cdc ting dung cong nghé
va xdy dwng co so dir ligu: Kinh
nghiém cua Han Qudc trong viéc
st dung hoa don dién tt bat budc
va hé théng quan ly thu€ dién tw
cho thdy tam quan trong cta viéc
dau tu vao ha tang cong nghé dé
tw dong hoda va tang ceong minh
bach trong thu thué'. Viét Nam
can tiép tuc xay dung co so dit liéu
16n va ttng dung cong nghé thong
tin dé€ quan ly hiéu qua hon cac
giao dich TMDT.

Thwong mai dién tt va kinh t€'s6
dang bung no tai Viét Nam, mang

lai nhiing co hoi phat trién to 16n
nhung cling dat ra nhitng thach
thirc dang ké trong cong tac quan ly
thué. Khung phép ly hién hanh, du
da c6 nhitng nd luc diéu chinh, van
con boc 16 han ché vé kha nang kiém
soat doanh thu, dinh danh d6i
tuwong ndp thué va quan ly giao dich
xuyén bién gidi. Nam 2025 danh
dau mot bude ngodt quan trong véi
si ra doi cta hang loat van ban
phap 1y méi, ndi bat 1a Nghi dinh
117/2025/ND-CP. Nghi dinh nay
chuyén trach nhiém khdu trw, ké
khai va ngp thu€ tix cd nhan kinh
doanh sang cac san TMDT c6 chtrc
nang thanh toan, dong thoi cu thé
héa ty 1é thué suat va thoi diém
khau trtr. Co ché nay duwgc ky vong
sé giam dang k€ tinh trang that thu
thué va tang cuong tinh minh bach,
cong bing trong hoat dong kinh
doanh online. Cac luat khac nhw
Luat Thu€ GTGT 2024 va Nghi dinh
70/2025/ND-CP vé hoa don dién ti
cting gop phéan sd héa va minh bach
héa quan ly thu€, dong bd hoa hé
thong phap luat thué véi xu thé
chuyén déi so.
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Hinh minh hoa.
Kinh nghiém qudc t€ tir Singapore
va Han Qudc cung cap nhiing bai
hoc quy gia vé cac mo hinh quan ly
thué dich vu s6 hiéu qua, viéc ap
dung ngudng mién thué€ hop ly d€
khuyén khich phat trién, va tam
quan trong cta hgp tac quoc t&
trong thu thué€ xuyén bién gidi.
Nhiing bai hoc nay cung cd tinh
dung dan cta cac chinh sach méi
ctua Viét Nam va goi mo thém cac
hudng di tiém nang. D& hoan thién
hé thong thué TMDT, Viét Nam can
tiép tuc xay dung khung phéap ly
toan dién, ddc biét la Luat Thuong
mai dién tk, d€ bao quat cac mo
hinh kinh doanh méi va giai quyét
triét @€ van dé dinh danh dién ttr.
Dong thoi, viéc ting cuong ung
dung cong nghé thong tin, xay
dung co s¢ dit liéu 16n va nang cao
nang luc phdi hop gita cac co quan
quan ly la khong thé thiéu. Quan
trong hon ca, can duy tri su can
bang gitta muc tiéu thu thué va
khuyén khich phat trién kinh t& s,
bao dam rang cac chinh sach thué
khong tro thanh rao can cho su doi
mdi va tang truong.

L.T.L.C

18 Vi Thi Thanh An, Kinh nghiém quéc té"vé quan 1y thué trong hoat ddng thwong mai dién tir: Ham 1 chinh sich cho Viét
Nam, https://kinhtevadubao.vn/kinh-nghiem-quoc-te-ve-quan-ly-thue-trong-hoat-dong-thuong-mai-dien-tu-ham-y-
chinh-sach-cho-viet-nam-31566.html
¥ Korea, Republic of - Corporate - Other taxes - Worldwide Tax Summaries (PwC), https://taxsummaries.pwc.com/re-
public-of-korea/corporate/other-taxes
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PHAP LUAT VE NONG NGHIEP HUU CO O VIET NAM
€O SO LY LUAN, THUC TIEN AP DUNG
VA KHOANG TRONG NGHIEN CUU

NCS NGUYEN NAM TRUNG"

Tém tit: Trong bdi canh toan chu hwdng téi ndng nghiép xanh, bén vitng va trung hoa carbon, nong nghiép hitu co
tré thanh xu thé'tat yéu. Viét Nam da ban hanh mot s6 vin ban phdp ludt diéu chinh vé vin dé nay, nhwng thic tién vin
con nhiéu bit cdp nhiw: khung phdp ly chwa toan dién, thiéu dinh nghia phdp 1y va chiea phin tich day di co ché'trdch
nhiém giita cdc chii thé. Bai viét vin dung bon khung ly thuyét: bao vé moi trwong, phat trién bén vitng, thwong mai
cong bang va bdo vé nguoi ticu ding, dé phan tich phdp ludt vé nong nghiép hivu co. Qua téng quan nghién cieu trong
va ngoai nuwedc, tdc gid kién nghi hoan thién phdp ludt theo hwéng minh bach, dong bo va hai hoa véi chudn muc quoc té.

Tir khéa: Nong nghiép hitu co, phdt trién bén vitng, thuwong mai cong bang, bdo vé nguoi tidu ding.

Abstract: In the context of global towards green agriculture, sustainable and neutralizing carbon, organic agriculture
has become an indispensable trend. Vietnam has issued a number of law documents regulating this issue, but the practice
still has many shortcomings such as: the legal framework is not comprehensive, lack of legal definition and not fully analyzing
the mechanism of responsibility between the subjects. The article applies four theoretical frames: environmental protection,
sustainable development, fair trade and consumer protection, to analyze the law on organic agriculture. Through domestic
and foreign research overview, the author proposed to improve the law towards transparency, synchronization and harmony

with international standards.

Keywords: Organic agriculture, sustainable development, fair trade, consumer protection.

Patvan dé

Trong bdi canh toan cau hudng
téi phat trién nong nghiép xanh,
bén ving va trung hoa carbon,
ndng nghiép hitu co ngay cang
dugc coi la xu thé tat yéu. Nam

2022, dién tich canh tac httu co thé

gidi da dat khoang 96,5 triéu ha,
gap 6,5 lan so voi nam 2000, véi hon
4,5 triéu san ph?im httu co lvu hanh
trén thi truong qudc té, tao ra doanh
thu khoang 134,8 ty Euro'. O Viét
Nam, dién tich dat htru co moi
chiém khoang 0,3% tong dién tich
nong nghiép, song da dat trén
174.000 ha vao nam 2021 (tang gan
50% so voi nam 2016), voi gia tri
xudt khau khoang 335 triéu
USD/nam? Biéu nay cho thdy san
xudt, kinh doanh va tiéu dung nong
san httu co tuy con khiém ton
nhung dang md rong nhanh chéng,
dac biét tai cac do6 thi 1on.

Vé chinh sach, phat trién nong
ngh1ep htru co da duoc khang dinh
rd trong duong 16i cua Bang va Nha
nudc. Van kién Pai héi XIII cua Bang
xac dinh muc tiéu xay dung nén

ndng nghiép “hién dai, sinh théi, tuan
hoan, httu co va théng minh thich
tng voi bién d6i khi hau”s. Nghi
quyét sd 19-NQ/TW ngay 16/6/2022
cta Ban Chap hanh Trung uong ti€p
tuc nhan manh chu truong khuyén
khich néng nghiép hitu co nhir méot
dinh huéng chién lugc. Trén co so d6,
Chinh phu da ban hanh nhiéu van
ban phap luat quan trong nhu Nghi
dinh s& 109/2018/ND-CP vé nong
nghiép httu co, b TCVN 11041:2017-
2018 vé tiéu chuan ky thuét, cung véi
Quyét dinh s6 885/QD-TTg (2020)
phé duyét Dé an phat trién nong
nghiép hitu co giai doan 2020-2030.
Ngoai ra, nong nghiép hitu co con
duoc tich hgp vao Chién lugc tang
trudng xanh (2021-2030), Chién legc
qudc gia vé bién d6i khi hau (2022) va
cac k& hoach hanh dong giam phat
thai khi nha kinh trong ndong nghiép.

Tuy nhién, hé thong phap luat
hién hanh van boc 16 nhiéu bat cap.
Trude hét, Viét Nam chua c6 khai
niém phap ly chinh thtrc vé “htu
co” nham xac dinh rd noi ham, tiéu
chi va pham vi diéu chinh theo luét.

* Truong Dai hoc Kinh t€ - Tai chinh TP. H6 Chi Minh.

Bén canh d6, chua c6 quy chudn ky
thuat cu thé dé thiét lap cac ngudng
an toan bao dam muc tiéu kép an
toan thuc pham va bao vé moi
treong. Ngoai ra, van chua c6 dao
luat chuyén nganh diéu chinh toan
dién linh vuc nay; co ché ching
nhan va giam sat con thi€u minh
bach, chua dugc qudc t&€ cong nhén;
ché tai xit ly vi pham chwa du stic
ran de; chinh sach ho tro con manh
mun. Dac biét, cac tiéu chuan qudc
gia (TCVN) chwa dwoc EU hay Hoa
Ky céng nhan tuong duong, khién
doanh ngh1ep Viét Nam mudn xudt
khau van budc phai xin thém chiing
chi qudc t&€ (EU Organic, USDA
Organic, JAS), lam tang chi phi va
giam sttc canh tranh*.

Xudt phat ttr nhitng ly do trén,
bai viét nay tap trung xay dung
khung ly thuyét cho viéc nghién
cttu phap luat vé nong nghiép hiru
co ¢ Viét Nam, dong thoi phan tich
tong quan tinh hinh nghién ctu
hién nay, qua do xac dinh nhfrng
khoang trong hoc thuéat can tiép tuc
duwoc lam 15, nham cung cap luan ct

! FiBL & IFOAM - Organics International, The World of Organic Agriculture: Statistics and Emerging Trends 2023.

2Bo Nong nghlep va Phét trién noéng thon, Bio cio tinh hinh  phit trién nong nghiép hitu co Vigt Nam, 2022.

3bang Cong san Viét Nam, Vin kién Dgi hoi dai biéu toan qudc ldn thiv XIII. Nxb Chinh tri Qudt gia Sw thit, 2021,

* European Parliament & Council (2018). Regulution (EU) 2018/848 on organic production and labelling of organic products.; USDA
(1990). Organic Foods Production Act. Washington, D.C.
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khoa hoc cho viéc hoan thién hé
thong phap luat, bao dam an toan
thuc pham, bao vé moi treong sinh
thai va nang cao nang luc canh
tranh ctia nong san Viét Nam trén
thi truong toan cau.

Khai quat vé néng nghiép hiru
co'va phap luat vé néng nghiép
hiru co

Nong nghiép httu co duoc hiéu
la hé thong san xuat dwa trén cac
nguyen tac sinh thai, cong bang,
sttc khoe va cham séc, hudng tdi
phat trién bén virng®. Diém c6t 16i
ctia ndng nghiép hitu co la loai bo
viéc sit dung phan bon hda hoc,
thudc bao vé thuc vat tong hop,
chat kich thich tang truwong va cac
yéu t6 bién d6i gen; thay vao do, ap
dung cac bién phap canh tac tw
nhién, tuan hoan va than thién vdi
moi treong nhu luan canh, xen
canh, st dung phan hitu co, quan
ly dich hai sinh hoc®.

Phap luat vé nong nghiép hiru co
la mot bo phén trong hé th6ng phap
luat vé nong nghiép va moi truong,
duoc xay dung nham diéu chinh
toan bd hoat dong san xudt, ché
bién, kinh doanh va tiéu thu nong
san hitu co. Vé ban chat, linh vuc
phap luat nay mang tinh chat da
muc tiéu: vira bao dam an toan thiyrc
phém, vira thuc day phat trién nong
nghiép bén virng, dong thoi tao lap
co ché dé nong san hitu co tham gia
hiéu qua vao thi treong trong nuede
va quoc té&.

Trén phwong dién ly luén, phap

luat vé nong nghiép hitu co cd thé

nhén dién qual bon dédc diém co ban:

Thir nhit, vé d6i twpng diéu chinh.
Phap luat diéu chinh toan bo chudi
gia tri ndng san httu co, tir khau san
xuat, chiing nhéan, chébién, phan phéi
dén tiéu dung. Khac véi ndng nghiép
truyén thdng, nong nghiép htiu co dat
ra yéu cau loai bo cac yéu t6 dau vao

héa hoc (phan bén, thude bao vé thuee
vat tong hop, chat kich thich tang
truong...), dong thoi duy tri cac
phtrong thitc canh tac than thién véi
moi tmong, bao ton da dang sinh hoc
va can bang hé sinh théi®.

Thit hai, vé muc tiéu. Phap luat vé
nong nghiép htu co hudng téi cac
muc tiéu kép: (i) bao vé sttc khoe
cong dong thong qua viéc cung cap
thuc pham an toan, khong chira dw
lwong hda chat doc hai; (ii) bao vé
mdi trieong sinh thai, giam phat thai
khi nha kinh, duy tri d§ phi nhiéu
cua dat va chét luong ngudn nudc;
(iii) bao dam quyeén loi chinh dang
cuia cac chu thé tham gia thi treong,
bao goém ndng dan, doanh nghiép va
nguoi tiéu dung; (iv) nang cao nang
luc canh tranh, thic ddy hoi nhap
quoéc t€ cua ndng san Viét Nam.

Thir ba, vé cong cu va phwong thirc
diéu chinh. Phap luat vé ndng nghiép
httu co khong chi van hanh théng
qua cac quy pham phap luat cting
(hard law) nhu luat, nghi dinh, tiéu
chuan qudc gia, ché tai xt ly vi
pham, ma con dua trén cac cong cu
phap ly meém (soft law) nhw bo quy
tac ng xtt, tiéu chudn qudc t& (EU
Organic, USDA Organic, JAS) hay
chiing chi tu nguyén. Pac trung nay
phan anh tinh “lai” (hybrid) gitta
quan ly nha nudc va quan tri thi
truong, trong d6 cac tiéu chuan hiru
co qudc t€ vira 1a hang rao ky thuat

thwong mai, vira la chuan muc dé

doanh nghiép khang dinh uy tin va
chat lwgng san pham’.

Thir tw, vé tinh ddc thit. So vdi cac
linh viee phap luat khac trong nong
nghiép, phap luat vé nong nghlep
hiru co c6 ba dic thu noi bat: (i) gan
truc ti€p véi quyén con nguoi -
quyeén dugc sdng trong moi truong
trong lanh, quyén duoc tiép can
thire phdm an toan va quyén duoc
thong tin minh bach; (ii) mang tinh
lién nganh, vira thudc linh viee phap
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luat vé ndng nghiép, an toan thuc
phdm, moi trueong, vira chiu tac
dong tr cac cam két quoc t& vé
thuwong mai, phat trién bén viing va
ung pho bién d6i khi hau; (iii) co
tinh toan cau hda cao, vi tiéu chuan
httu co von dwoc hinh thanh trén co
sO0 quoc t&, doi hoi sy cdng nhan
twong duong va co ché hgp tac
xuyén bién gioi.

Tt khai quat trén c6 thé thay,
phap luat vé néong nghiép hitu co
can duoc tiép can nhuw mét hé thong
phap luat chuyén nganh mdi, cé tinh
lién nganh va lién két qudc t€ chat
ché. Day sé la nén tang cho viéc xay
dung khung ly thuyét nghién ctu
cting nhu danh gid tong quan tinh
hinh nghién cttu hién nay, qua do
chi ra khoang trong can bd sung
nham hoan thién co sé khoa hoc cho
phép luat vé nong nghiép htru co &
Viét Nam.

Khung ly thuyét nghién ciu

Dé nghién ctru phap luat vé
nong nghiép hitu co moét cach toan
dién, bai viét van dung bon ly
thuyét nén tang:

Ly thuyét bdo vé moi truong
(Environmental Protection Theory)

Ra doi ttr thap nién 1960, khoi
nguon tir tac phdm Silent Spring cta
Rachel Carson (1962), ly thuyét nay
nhdn manh yéu cau kiém soat tac
dong tiéu cuc cua san xuat cong
nghiép va néng nghiép téi moi
treong dat, nuwde, khong khi va da
dang sinh hoc. Khi van dung vao
nghién cttu phap luat vé ndng san
httu co, ly thuyét nay giup ly giai vi
sao phap luat can ddt ra cac quy
dinh vé kiém soat dau vao (cam hoa
chat tong hop, khang sinh), tiéu
chuan ky thuét, co ché chitng nhan
va giam sat, coi day khong chi la
bién phap quan ly kinh t&€ ma con la
cong cu bao vé mdi truong qudc gia
va toan cau'.

5 IFOAM - Organics International (2005). Principles of Organic Agrzculture Bonn: IFOAM. (B6 nguyén tic “Health, Ecology,

Fairness, Care”)

® Rahmann, G. (2017). Organic Agriculture 3.0 is innovation with research. Organic Agriculture, 7(3), 169-197; National Research
Council (2010). Toward Sustainable Agricultural Systems in the 21st Century. Washington, DC: National Academies Press.

7 Lampkin, N., Foster, C., & Padel, S. (1999). The policy and regulatory environment for organic farming in Europe. Organic
Farming in Europe: Economics and Policy, Vol. 1. Stuttgart: Universitdt Hohenheim

¥ National Research Council (2010). Toward Sustainable Agricultural Systems in the 21st Century. Washington, DC: National

Academies Press

¢ Meemken, E. M., & Qaim, M. (2018). Globalization and development: A review of fair trade, organic, and specialty food
market standards. World Development, 112, 1-16.
10 Carson, R. (1962). Silent Spring. Boston: Houghton Mifflin.
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Ly thuyét phdt trién bén viing
(Sustainable Development Theory)

Puoc dinh hinh qua Bao cao Our
Common Future (1987) cua Uy ban
Brundtland, ly thuyét nay xac lap
khung ba tru cot: kinh t& - xa hoi -
moi truong. N6 cho thiy phat trién
chi bén virng khi khéng lam ton hai
loi ich cua céc thé hé tuong lai. Van
dung vao nghién cttu phap luat vé
ndng san hitu co, ly thuyét nay cho
phép danh giad mirc d6 hai hoa cta
phap ludt Viét Nam trong viéc vira
nang cao néng Iiec canh tranh va
sinh ké cho nong dan, vira bao dam
cong bang xa hoi, vira bao vé tai
nguyén va hé sinh thai. Tt do, phap
luat hitu co duroc xem la cong cu can
bang loi ich gnra tang treéng néng
nghiép va bao vé moi trucrng11

Ly thuyét thuong mai cong bang
(Fair Trade Theory)

Xudt phat tir phong trao xa hoi
tte thap nién 1960, duogc hoc gia
Nicholls & Opal (2005) hé thong
hoa, ly thuyét nay coi thwong mai
cong bang la co ché thi truong va
phong trao xa hoi nham bao dam loi
ich chinh dang cho nguoi san xuat
nhoé. Khi ap dung vao nghién ctru
phép luat vé noéng san hitu co, ly
thuyét nay giup ly giai vai tro ctia cac
chting nhan quoc t€ (EU Organic,
USDA Organic, Fairtrade) nhu cong
cu phap ly - thuong mai bit budc dé
ndng san hitu co ti€p can thi truong
toan cau. Tt d6, co6 thé phan tich tai

sao phap luat Viét Nam can co ché

noi luat hoa, cong nhan va giam sat
twong thich, nham vira bao dam
minh bach thuzong mai, vira phan
ph01 loi ich cong bang trong chudi
gia tri hitu co'

Ly thuyét bao vé nguoi tiéu ding
(Consumer Protection Theory)

Puoc khoi xudng tir bai phét biéu
ctia Tong thong John F. Kennedy (1962)
vé “bdn quyén co ban ctia nguoi tiéu
dung”, ly thuyét nay nhan manh vai
tro ctia phap luat trong viéc bao vé

nguoi tidu ding - chi thé yéu the

trong thi truong. Van dung vao
nghién cttu phap ludt vé noéng san
htu co, ly thuyét nay cung cap nén

tang d€ phan tich cac quy dinh vé
minh bach thong tin, ghi nhan htu

A A ' ~
co, truy xudt ngudn goc, co ché

khi€u nai - boi thuong va ché tai xi
ly gian lan. Qua dd, phap luat hitu
co durgc nhin nhan khong chi la cong
cu quan ly san xudt, ma con la
phuong thirc bao vé quyén duoc an
toan thyc pham, quyén duoc thong
tin va quyén duoc lwa chon cta
nguoi tiéu dung?®.

Tong hop lai, bon ly thuyét trén
tao thanh mot khung phan tich
thong nhat. Chung gitup nghién ctiu
khong chi giai thich tinh tat yéu
khach quan cuia viéc phat trién nong
san hitu co, ma con xac dinh rd
nhitng co ché phap Iy can thiét dé
bao dam can bang gitta moi truong,
kinh t&€ xa hoi, thuwong mai va
quyén loi nguoi tiéu dung. Day
chinh la nén tang khoa hoc d€ danh
gia murc d6 dap tng cua phap luat
Viét Nam hién hanh va dé xuat cac
giai phap hoan thién trong bdi canh
phét trién bén ving va hoi nhap
quoc té.

Téng quan tinh hinh nghién ciu

Ttr khung ly thuyét trén c6 thé

thdy, nghién ctru phap luat vé nong
nghiép hitu co can duoc tiép can
trén nhiéu binh dién: bao vé moi
truong, phat trién bén Vung,
thuong mai cong ban~g va bao vé
nguoi tiéu dung. Moi ly thuyét
cung Cap mot ldng kinh phan tich:
bao vé moi truong gén voi kiém
soat dau vao va quy trinh canh tac;
phat trién bén ving hudéng dén hai
hoa loi ich kinh t€ - xa hoi - sinh
théi; thuong mai cong bang nhan
manh vai tro ctia cac chuadn muec
qudc t& va bao vé nguoi tiéu dung
dat trong tam vao quyén an toan va
minh bach théng tin.

Trén co so do, viéc tong quan
tinh hinh nghién cttu khong chi
dig 6 thong ké cong trinh, ma can
soi chiéu qua boén ling kinh ly
thuyét nay d€ nhan dién nhing két
qua dat dugc va khoang tréng con
ton tai. Khoang tréng 16n nhét chinh
la sy thiéu vang mot ti€p can hé

thé’ng vé phap luat trong san xudt
va kinh doanh noéng san httu co -
yeu t6 khang dinh tinh cap thiét ctia
viéc nghién cttu phap luat httu co &
Viét Nam hién nay. Do d6, phan
ti€p theo sé tap trung tong hop va
phan tich cac cong trinh nghién cttu
trong va ngoai nudc, trude hét 1a
nhiing nghién ctru mang tinh tong
quan vé nong nghiép hitu co va
phap luat lién quan.

Nhém nghién cifu téng quan vé
nong nghiép hitu co va phap ludt
lién quan

Céc cong trinh quoc t&€ (Rahmann,
2017; NRC, 2010; Lampkin et al., 1999;
Padel & Foster, 2005; Gliessman,
2015) da lam rd khai niém, nguyén
tac va dic diém cta nong nghlep
hitu co, cing nhw m6i quan hé cua
no voi cac mo hinh néng nghiép
sinh thai, xanh va bén virng. Cac
nghién cttu nay nhan manh vai tro
ctia phap luat va chinh sach trong
bao dam tinh minh bach va d¢ tin
cay cua hé thong hitu co. O Viét
Nam, mot s6 tac gia (Nguyen
Nguyen Cu, 2023; Nguyen Hung
Minh va cong sy, 2021) cling da
budc dau khai quat khai niém va
chinh sach phat trién hitu co trén co
s0 Nghi dinh s6 109/2018/ND-CP,
TCVN 11041:2017-2018 va Quyét
dinh s6 885/QD-TTg (2020). Tuy
nhién, nhin chung chua hinh thanh
dwoc khdi nigm phdp ly thong nhdt, da
dé€ phan biét hitu co véi cac loai
hinh noéng nghiép khac.

Nhém nghién citu vé phdp ludt
d6i v6i hoat dong sin xudt nong san
hitu co

Nhiéu cong trinh quéc t& (FiBL &
IFOAM, 2021, 2024; Scialabba &
Hattam, 2002; Willer & Lernoud,
2019; Meemken & Qaim, 2018;
Bostrom & Klintman, 2008) da phan
tich vai tro cta tiéu chuan, ching
nhan, ghi nhan va co ché giam sat
nhu cong cu phap ly then chét dé
bao dam tinh toan ven cia nong san
hitu co. O Viét Nam, cic nghién ctru
(Nguyén Thi Hong, 2021; Nguyén
Hung Minh va cong su, 2021; Bao
Thanh Cong, 2023) da dé cap dén

" World Commission on Environment and Development (WCED) (1987). Our Common Future. Oxford: Oxford University Press.
2 Nicholls, A., & Opal, C. (2005). Fair Trade: Market-Driven Ethical Consumption. London: SAGE Publications.
13 Kennedy, J. F. (1962). Special Message to the Congress on Protecting the Consumer Interest. Washington, DC: U.S. Government

Printing Office
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thuc trang chiing nhan, gidm sat va
nhitng bat cap trong xuat khdu hitru
co. Tuy nhién, cac cong trinh mai
ding lai 0 titng mang riéng lé
(chting nhan, ghi nhan, kiém soat)
ma chua xay dung duoc mot khung
phaén tich phép luat day du vé san
xudt néng san httu co, ciing nhu
chua chi ra 16 m6i quan hé trach
nhiém gitta Nha nudc, doanh nghiép
vanong dan trong khau san xuat.

Nhém nghién citu vé phdp ludt
d6i v6i hoat dong kinh doanh néng
san hitu co

O cdp dd qudc t& nhiéu nghién
ctru (Padel et al., 2009; Greene, 2017;
Paull, 2007; OECD, 2024; Green Net,
2016; MAFF, 2017) da chi ra vai tro
ctia cac nguyén tic va diéu kién kinh
doanh hitu co, hé thong chiing nhan
- ghi nhan va co ché& gidm sat trong
bao dam tinh minh bach va cong
béng cta thi truong. Cac cong trinh
nay nhan manh moi lién hé chat ché
gitta tiéu chuan phap ly, thuong mai
cong bang va niém tin ctia nguoi
tiéu dung. O Viét Nam, nghién ctru
moi chu yéu tap trung vao thuc
trang kinh doanh va hanh vi tiéu
dung (Nguyén Thi Mai Lan, 2020;
Truwong Dinh Chién, 2020; Lé Thi
Hong Quyén va cong su, 2024), qua
d6 chi ra cac rao can vé chi phi, thiéu
niém tin thi truong va han ché trong
co ché chiing nhan. Tuy vay, chua
c6 nghién cttu nao xay dung khung
phép ly toan dién cho hoat dong
kinh doanh hitu co, dic biét la
thuong mai qudc té.

Ddnh gid tinh hinh nghién citu

C6 thé thay, cac cong trinh hién
nay da dat dugc mot sd két qua
quan trong, nhu: lam 16 khéi niém,
nguyén tac va vai trd cta nong
nghiép hitu co trong phat trién bén
vitng; phan tich mé hinh san xuat,
co ché chiing nhén, ghi nhan va mot
sO yéu t6 thi truong; budc dau dé
cap dén khung phép luat diéu chinh
0 Viét Nam. Nhirng két qua nay tao
nén tang quan trong cho viéc nhan
dién vai tro ctia nong nghiép hitu co
ca & goc do ly luan 1an thyc tién.

Tuy nhién, tinh hinh nghién citu
van con nhiéu khoang tréng dang
chay.

Thir nhdt, dén nay chua c6 mot
dinh nghia phéap ly thong nhat vé
nong nghiép htu co, du stec phan
biét né voi cac loai hinh noéng
nghiép khac nhu néng nghiép xanh
hay sinh thai.

Thi hai, van thiéu mot khung
phép luat hé thong diéu chinh toan
bd chudi gia tri, tlr san xuat, ching
nhéan, ghi nhan dén kinh doanh va
thuwong mai qudc t€.

Thir ba, cac nghién cttu trong
nudce chu yéu ding ¢ mic mo ta
chinh sach, chuwa phan tich sau
nguyén nhan phap ly - thé ché dan
t6i nhitng bat cap trong thuec tién.

Thit tur, chwra c6 cOng trinh nao ly
giai mot cach day du co ché phan bo
trach nhiém phap ly gitta nha nudc,
doanh nghiép, nong dan va nguoi
tiéu dung trong chudi gia trj hitu co.

Chinh vi vay, viéc tiép can nong
nghiép hitu co tir goc do phap luat
1a can thiét, nhdm vira bo sung co so
ly luan, vira danh gia thuc trang
phép luat hién hanh, dong thoi dé
xudt giai phdp hoan thién khung
phap ly vé ndong nghiép hitu co 6
Viét Nam trong boi canh hoi nhap
qudc t&€ va phat trién bén ving.

Két luan va kién nghi

Nghién cttu da cho thdy rang
phap luat vé ndng nghiép hitu co
can duoc tiép can trén nhiéu binh
dién: bao vé mdi treong, phat trién
bén vitng, thuong mai cong bang va
bao vé nguoi tiéu dung. Téng quan
tinh hinh nghién cttu trong va ngoai
nudc cho thdy cac hoc gia da dat
duoc nhiéu két qua quan trong
trong viéc lam r6 khai niém, mo
hinh phat trién, vai tro va y nghia
ctia nong nghiép hitu co, cling nhue
budc dau phan tich khuon kho phap
luat diéu chinh. Tuy nhién, van con
nhiing khoang trong dang ké: chwa
c6 dinh nghia phap ly thong nhat vé
nong nghiép httu co; thiéu mot
khung phap luat toan dién diéu
chinh toan bod chudi gia tri ttr san
xuat dén kinh doanh; cdc nghién
ctru trong nude thién vé mo ta chinh
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sach, chwa phan tich sau nguyén
nhan phap ly - thé ché cta bat cap;
chua c6 cong trinh nao ly giai day
dut co ché phan bd trach nhiém gitra
nha nudc, doanh nghiép, néng dan
va nguoi tiéu dung.

Trén co so cac phat hién trén,
nghién ctru dé xuat mot s6 dinh hudng:

Thir nhat, xay dung khai niém
phap ly thong nhit vé nodng
nghiép httu co trong hé thdng
phap luat Viét Nam, lam co so cho
viéc phan biét v6i cac loai hinh
nong nghiép khac.

Thit hai, hoan thién khung phap
luét toan dién diéu chinh chuoi gia
tri ndng san hiru co, bao gom: diéu
kién dau vao, quy trinh san xuat,
ché bién - bao quan, chiing nhan -
giam sat, kinh doanh - thuwong mai
va xtt ly vi pham.

Thir ba, tang cueong tinh twong
thich qudc té, thdong qua viéc noi
luat hoéa va cong nhan twong duong
cac chudn muyc hitu co quéc t& (EU
Organic, USDA Organic, JAS),
nham giam chi phi chitng nhan va
mo rong thi treong xudt khau.

Thir tw, bao dam phan bé trach
nhiém rd rang gitta cac chu thé
trong chudi gia tri: Nha nudc gitt vai
tro dinh hudng va giam sat; doanh
nghiép va néng dan tuan thu quy
trinh va chudn muec; t6 chirc ching
nhan bao dam tinh minh bach;
nguoi tiéu dung duoc bao vé quyén
loi va ti€p can thong tin day du.

Thit ndm, ddy manh chinh sach
hd trg dong bo, bao gom tin dung
xanh, wu dai thué, xtc tién thuong
mai va co ché giam sat cong dong
(Participatory Guarantee Systems -
PGS) dé khuyén khich doanh
nghiép va nong dan tham gia vao
san xudt - kinh doanh httu co.

Nhiing kién nghi nay khong chi
nham khac phuc bat cap hién nay
ma con hudng téi xay dung mot
khuoén khé phép ludt vé ndng
nghiép hitu co day du, minh bach,
hai hoa v6i chudn muc qudc t€, qua
dé bao dam an toan thye pham, bao
vé moi treong va nang cao strc canh
tranh ctia ndng san Viét Nam trong
tién trinh hdi nhap toan cau.

N.N.T
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_NHUNG NGUYEN ,'m'c TRONG VIEC XAY DUNG
VA HOAN THIEN PHAP LUAT VE THI HANH TAM GIU,
TAM GIAM, CAM Pl KHOI NOI CU TRU

THS NGUYEN TUAN ANH"

Tém tat: Thuc hign Lugt Thi hanh tam giit, tam giam niam 2015, thoi gian qua, cdc co sé giam giik dd t6' chirc thyc
hién ché’dj quan ly giam giir nQueoi bi tam giik, nguwoi bi tam giam; tiép xic lanh sw cua nguwoi bi tam gitk, ngueoi bi tam
giam... theo diing quy dinh ctia phdp ludt, gép phin bdo dam quyén con nguwoi, loi ich ctua Nha nwdc, quyén va loi ich
hop phdp ctia t6 chike, cd nhan. Tuy nhién, bén canh nhitng két qua dat dwoc, qud trinh t6 chirc giam giir, quan ly nguoi
bi tam giik, ngueoi bi tam giam van con xdy ra mot s6'so ho, thiéu sot... DEddap g yéu ciu phat trién dat nudc trong ky
nguyén moi, cong tdc xay dung va thi hanh phdp ludt noi chung, xdy dwng va thiec hién phdp ludt thi hanh tam giir, tam
giam va cdm di khdi noi cw trii ndi riéng cin bdo ddm mot s6 nguyén tic ma bai viét phan tich duwedi ddy.

Tir khoa: Tam Qitt, tam giam, cam di khoi noi cw trii, Ludt Thi hanh tam giit, tam giam.

Abstract: Implementing the Law on temporary detention and custody 2015, over the past time, the detention center
have organized the implementation of the management regime for detention of temporary custody and temporary detention;
consular contacts of temporary detention, custody... in accordance with the provisions of law, contributing to ensuring
human rights, interests of the state, legitimate rights and interests of organizations and individuals. However, in addition
to the achieved results, the process of organizing detention and management of temporary detention, custody still occurs a
number of loopholes and shortcomings... To meet the country’s development requirements in the new era, the making and
enforcement of law in general, the making and implementation of the law on temporary detention, temporary custody and
prohibition of leaving the place of residence in particular, it is necessary to ensure some of the principles of analysis below.

Keywords: Temporary custody, temporary detention, prohibition of leaving the place of residence, Law on temporary

detention and custody.

Mét sé van dé mang tinh
nguyén tac trong xay dung va
thuc hién phap luat thi hanh
tam giir, tam giam va cam di
khéi noi cu tru

Luéat Thi hanh tam git, tam giam
nam 2015 dwoc Qudc hoi Khoa XII
thong qua ngay 25/11/2015 va c6
hiéu lwc thi hanh ttr ngay 01/01/2018
theo Nghi quyét s6 41 ngay
20/6/2017 ctia Qudc hodi khda XIV.
Thoi gian qua, cac co so giam gitt da
t6 chtrc thuc hién ché do quan ly
giam gitr ngwoi bi tam gitt, nguoi bi
tam giam va ché d¢ an, 0, mac, tw
trang, cham soc y té, sinh hoat tinh
than, giri, nhan thwe, nhan qua, nhan
sach, bao va tai liéu, gdp than nhan,
nguoi bao chira, tiép xuc lanh su ctia
nguoi bi tam gitt, ngwoi bi tam giam
theo ding quy dinh ctia phap luat,
gop phan bao dam quyén con nguoi,
loi ich ctia Nha nuwéc, quyén va loi
ich hop phép cua td chiic, ca nhan.

Bén canh nhing két qua dat
duoc, qua trinh t6 chic giam git,
quan ly nguoi bi tam gitt, nguwoi bi
tam giam van con xay ra mot s6 so
ho, thidu sét, cu thé nhu: van con

tinh trang ngwoi bi tam gitt, ngweoi bi
tam giam vi pham ndi quy ctia co s&
giam gitt; co s& vat chat, trang thiét
bi ky thuat chua dap tng duoc yéu
cau; qua trinh quan ly nguoi bi két an
t&r hinh ma ban an chwa ¢6 hiéu luc
phap luat hoac dang cho thi hanh an
con nhiéu bat cap, cé truong hop kéo
dai trong nhiéu ndm; céng tac trich
xudt, dua nguoi bi tam gitt, nguoi bi
tam giam ra khoi co so giam git
trong thoi gian nhat dinh theo lénh,
quyét dinh cua co quan, nguoi cd
tham quyén (6 nhiing dia ban xa) dé
thuc hién cac hoat dong t6 tung hinh
sit, kham bénh, chira bénh, tham
gap, tiép xuc lanh su, thuwc hién
quyén, nghia vu khac do luat dinh
con kho khan, ton kém...

Trén co so& ké thira nhiing quy
dinh cua Luat Thi hanh tam git,
tam giam nam 2015, Bo Cong an da
c6 du thao Luat Thi hanh tam git,
tam giam va cam di khoi noi cu tra,
du kién trinh Qudc hdi khoa XV
xem xét, cho y kién trong nam 2025.
Du thao Luat gom 12 chuong, 75
diéu quy dinh vé: nguyén tac, trinh
tw, thu tuc thi hanh cdc bién phap
ngan chdn trong t6 tung hinh suw

* Hoc vién An ninh nhan dan.

gom tam gitt, tam giam, cam di khoi
noi cu tra; to chitc, md hinh ctia co
quan quan ly, thi hanh tam gitt, tam
giam, cam di khoi noi cu tri; quyén,
nghia vu cta ngwoi bi tam git,
nguoi bi tam giam, ngwoi bi cam di
khéi noi cw tri; trach nhiém cua co
quan, td chitc, ca nhan c6 lién quan
trong thi hanh bién phap ngan chan
tam gitr, tam giam, cam di khoi noi
cu tria. Du thao Luat Thi hanh tam
gitt, tam giam va cdm di khoi noi cu
tr da stra doi va bd sung nhitng noi
dung méi nham giai quyét nhitng
ton tai, kho khan trong qua trinh
thuc hién Luat Thi hanh tam git,
tam giam nam 2015 va tng dung
khoa hoc ky thuat, cong nghé thong
tin trong cong tac thi hanh tam git,
tam giam, cdm di khoi noi cu tra.

Trong bdi canh thé gidi dang c6
nhitng thay d6i mang tinh thoi dai,
cong tac xay dung phap luat thi
hanh tam git, tam giam va cdm di
khoi noi cw tra phai duwoc doi maéi
can ban, tao dong luc manh mé cho
su phat trién bén viing cua dat nudc
va can bao dam moét s6 van dé mang
tinh nguyén tac sau:
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Thit nhat: Bao dam su lanh dao
toan dién, truc ti€p cua Dang trong
cong tac xay dung phap luat thi
hanh tam gi®, tam giam va cam di
khoi noi cw tra.

Dé bao dam su lanh dao toan
dién, truc tiép cua Dang trong cong
tdc xay dung phap luat thi hanh tam
gitt, tam giam va cam di khoi noi cu
trd, can tang cuong vai tro lanh dao
cta Dang trong viéc xay dung, hoan
thién hé thong phap luat vé thi hanh
tam gitr, tam giam va cam di khoi
noi cu tru. Cu thé, can tang cuong
vai tro lanh dao ctia Bang trong cac
mat: xay dung cac chu treong,
duong 16, chinh sach vé cong tac thi
hanh tam git, tam giam va cam di
khoi noi cw trti; lanh dao viéc nghién
cty, stta d6i, b6 sung, hoan thién hé
thong phap luat lién quan, bao dam
tinh thong nhat, dong b6 va phu hop
voi thuc tién; lanh dao cong tac
tuyén truyén, pho bién, gido duc
phap ludt, nang cao nhan thitc cta
can b, dang vién va nhan dan.

Thit hai: Cong tac xay dung
phap luat thi hanh tam git, tam
giam va cdm di khoi noi cu tra can
c6 diém dot pha trong hoan thién
thé ché phat trién dat nudc trong ky
nguyén moi.

Nguyén tac nay doi hoi cong tac
xdy dung phap luat thi hanh tam
gitt, tam giam va cdm di khoi noi cu
trt can c¢6 nhirng diém doét pha, dac
biét 1a trong viéc stra d6i, bd sung
Luat Thi hanh tam gitt, tam giam va
cam di khoi noi cu tra.

Theo quy dinh cua Bo luat TG

tung hinh sw nam 2015 stra d6i, bd
sung nam 2025 thi ¢ 08 bién phap
ngan chan gom: ng nguoi trong
truong hop khan cdp, bat, tam git,
tam giam, bao linh, ddt tién dé bao
dam, cAm di khoi noi cu tra, tam

hoan xuét canh. Trong do, Bo luat T6

tung hinh su da quy dinh tuong doi
cu thé vé trinh tu, tha tuc thi hanh
cac bién phép ngéan chan, gom git
nguoi trong truong hop khan cap,
bat, bao linh, dat tién dé€ bao dam,
tam hoan xudt canh nén thuan loi
trong qua trinh thi hanh. Doi véi
bién phap tam gitt, tam giam da

dwoc quy dinh trong Luat Thi hanh
tam gi®, tam giam, con bién phap
cam di khoi noi cw tra chwa dwoc
quy dinh cu thé vé trinh tu, thu tuc
dé€ thi hanh nén con khé khén, vudng
méc trong qud trinh thuc hién.

Theo quy dinh, cam di khoi noi
cw tra la mat trong 8 bién phap ngan
chan c6 thé ép dung d6i voi bi can,
bi cdo c6 noi cu tra, ly lich 16 rang
nham bao dam sy c6 mat ctia ho theo
giay triéu tap ctia co quan diéu tra,
vién kiém sat, tda an. Bi can, bi cdo bi
cam di khoi noi cw tra phai lam giay
cam doan thiec hién cac nghia vu quy

dinh tai khoan 2 Diéu 123 B6 luat T6

tung hinh st nam 2015. Treong hop
bi can, bi cdo vi pham nghia vy cam
doan thi bi tam giam.

Vé tinh hinh vi pham cuia nguoi
bi 4p dung bién phap ngan chan
cam di khoi noi cu tru, trong thoi
gian tir ngay 01/01/2018 dén hét
ngay 30/6/2024 c6 3.861 d6i twong vi
pham nghia vu theo quy dinh cta
khoan 3 Diéu 123 B¢ luat T6 tung
hinh si nam 2015. Cac co quan da
ap dung bién phap ngdan chan tam
glam tro lai d6i v6i 2.007 doi tuong
vi pham nghla vy, ban hanh 2.030
lénh truy na (da bat duoc 1.715 ddi
tuong) va c6 845 doi twong t1ep tuc
pham toi moi'. T thuc tién néu trén
thay rang, viéc thi hanh bién phap
ngan chan cam di khoi noi cu tra
con nhiéu bat cap, dac biét con tinh
trang cac doi twong sau khi duoc ap
dung bién phap ngan chan cdm di
khoi noi cu tra bo trdn, pham toi
moi, vi pham nghia vu.

Vi vay, can quan ly, glam sat
chit ché cac d8i tuong nay bang
cong nghé theo hudng deo thiét bi
giam sat dién tir d€ nang cao hiéu
qua quan ly, gidm sat d6i véi bi ap
dung bién phap cam di khoi noi cu
tra (nam di bién dong, phong nglta
pham téi méi, bo trén, vi pham
nghia vu), tir d6 tao co s& dé co
quan, nguoi ¢ tham quyén mo
rong ap dung cam di khoi noi cw tra
v6i nhiéu d6i tuwong, han ché duoc
tinh trang qua tai tai co s¢ giam gitt,
giam chi phi quan ly va tang lao
dong xa hoi. Do d6, mé rong pham
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vi diéu chinh ctia Luat Thi hanh tam
gitt, tam giam d€ bd sung quy dinh
vé thi hanh bién phap ngan chin
cam di khoi noi cu tri; dong thoi,
doi tén Luat thanh Luat Thi hanh
tam gitt, tam giam va cam di khoi
noi cu tra la diém dot pha trong
hoan thién thé ché.

Thit ba: Xay dung phap luat thi
hanh tam gitt, tam giam va cdm di
khoi noi cu tra phal bam sat thuc
tién, ti€p thu c6 chon loc gid tri
tinh hoa cta nhan loai, bao dam
qudc phong, an ninh, déi ngoai
cua dat nudc.

Diéu nay c6 nghia 1a xay dung
phap luat thi hanh tam git, tam
giam va cdm di khoi noi cu tra phai
thiee sir kha thi, hiéu qua trong thiec
t€, dong thoi khong di nguoc lai cac
gia tri phd quat va loi ich qudc gia.
Xay dung phap luat thi hanh tam
gitt, tam giam va cam di khoi noi cu
tri can phan anh dung thuec t€ ap
dung cac bién phap ngan chan néy,
bao gom ca nhlmg khé khan, vuedng
méc trong qua trinh thiee hién.

Viéc tham khao kinh nghiém
quoc té€ vé quan ly, thi hanh tam git,
tam giam va cam di khoi noi cu tra
la rat quan trong. Tuy nhién, viéc
ti€p thu nay can c6 chon loc, chi ap
dung nhiing gi phu hop voéi diéu
kién va hoan canh cuaa Viét Nam,
tranh sao chép mdy moc.

Bén canh d6, xay dung phap luat
thi hanh tam gitt, tam giam va cdm
di khéi noi cu trt can dwoc xay
dung sao cho khong lam anh huong
dén an ninh qudc gia, trat tw an toan
xa hoi va quan hé d6i ngoai cua Viét
Nam. Diéu nay ddc biét quan trong
trong bdi canh hién nay, khi cac méi
de doa an ninh ngay cang da dang
va phirc tap.

Thit tu: Nang cao hiéu qua thi
hanh tam git, tam giam va cam di
khoi noi cu trg, tap trung xay dung
van hoéa tuan tha phap luat, bao
dam thtrong ton Hién phap va phap
luat; gan két chat ché gita xay
dueng, thi hanh tam gitt, tam giam
va cam di khoi noi cu tra.

Muc tiéu chinh la nang cao hiéu
qua cong tac thi hanh tam git, tam

3 Thai Son, Bdo ddm tot hon cong tic thi hanh tam giit, tam giam, https://nhandan.vn/bao-dam-tot-hon-cong-tac-thi-hanh-tam-giu-

tam-giam-post872536.html
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giam va cam di khoi noi cu try,
dong thoi xay dung y thirc ton trong
phép luat, tuan thu Hién phép va
phap luat, gan két chat ché gitra viec
xdy dung phap luat va thuc thi cac
bién phap nay.

Dé dat duwoc muc tiéu nay, can ra
soat, hoan thién cac quy dinh phap
luat lién quan dén tam gitt, tam
giam va cdm di khoi noi cu tri, bao
dam tinh thong nhat, kha thi va phu
hop véi thuc tién. Tang cuong cong
tac tuyén truyén, pho bién, giao duc
phap luat, nang cao nhan thttc cta
nguoi dan vé quyén va nghia vu cua
minh, cling nhu trach nhiém ctia cac
co quan thuc thi phap luat. Bao dam
moi hoat dong ctia cac co quan nha
nudc, té chirc va ca nhan déu phai
tuan thu Hién phap va phép luat,
khong cé viing cdm, khong cé ngoai
1é. Bén canh d¢6, can c6 su phdi hop
chdt ché gitta cdc co quan, ban
nganh lién quan trong viéc xay
dung, thi hanh va giam sat viéc thuee
hién cac bién phap tam gitt, tam
giam va cam di khoi noi cu tra, bao
dam tinh dong bd va hiéu qua.

Viéc nang cao hiéu qua thi hanh
tam gitt, tam giam va cam di khoi
noi cu try, cung véi viéc xay dung
van hda tuan thu phap luat, sé gép
phén quan trong vao viéc gitt gin an
ninh trat tw, an toan xa hoi, dong
thoi bao vé quyén va loi ich hop
phép ctia cong dan.

Thit ndm: Bao dam va uu tién
nguon lue d€ dau tu co so vat chat,
hién dai hda ha tang ky thuat, ddy
manh chuyén doi s va c6 ché do,
chinh sach dac thu, vwot trdi cho
cong tac nghién ctu chién luoc,
chinh sach, xay dung phap luat thi
hanh tam gi®, tam giam va cam di
khoi noi cu tr va d6i ngt can bo
thiec hién cdc nhiém vu nay.

bé bao dam trién khai thi hanh
Luét Thi hanh tam git, tam giam va
cAm di khoi noi cw trd, can bao dadm
cac nguon luc sau day: kinh phi ban
dau khi mua sdm, trang bi thiét bi
giam sat dién tt, chi phi xay dung
Trung tam giam sat dién tt, chi phi
duy tri hoat dong ctia cac thiét bi cd
lién quan; kinh phi thiét ké, trién
khai xay dung mdi hodc nang cap
dong bd mod hinh co so giam git
(nang cap co so vat chdt; trang bi

@

mady moc; phurong tién ki thuat; chi
phi van hanh, bao dudng hé thong,
trung tam chi huy, diéu hanh, cong
trinh thudc co sé giam gitt); dao tao,
b6i dudng nguon nhan lwe bao dam
trién khai mo6 hinh co s¢ giam git
tng dung khoa hoc, cong nghé hién
dai; kinh phi tuyén truyén, pho bién
Luét sau khi duwgc Qudc hoi thong
qua; kinh phi nghién cttu ban hanh
van ban quy pham phap luat.

bay la cac khoan chi phi can
thiét va tat yéu d€ trién khai thi
hanh Luéat va nang cao chat luong
quan ly tai co so giam gitt hién nay,
trong thoi gian t6i. Trong do6, viéc
trién khai quy dinh vé ung dung
khoa hoc, cong nghé trong cong tac
thi hanh tam gi®, tam giam (giam
sat dién tir, hoan thién mo hinh co
sO giam gitt, tng dung cong nghé tri
tué nhan tao, sd hda, xay dung co s
dir liéu...) nhdm cu thé héa chinh
sach ctia Dang.

Noi dung trén la giai phap tong
thé, két hop dong thoi gitta dau tw
vat chat - cong nghé - nhan su -
chinh sich, nham huwdéng té6i mot hé
thong thi hanh tam git, tam giam
va cAm di khéi noi cu tri vira hiéu
qua, vira bao dam chudn muc phap
ly va nhan quyén.

Mét sé giai phap hoan thién

phap luat vé thi hanh tam gitr,

tam giam va cam di khéi noi
cutra

Nghi quyét s& 66-NQ/TW, ngay
30/4/2025 ctia BO Chinh tri vé doi
mdi cong tac xay dung va thi hanh
phép luat ddp tng yéu cau phat
trién dat nudc trong ky nguyén moi
xac dinh muc tiéu: Nam 2025, co
ban hoan thanh viéc thao go nhitng
“diém nghén” do quy dinh phap
luat. Nam 2027, hoan thanh viéc stra
doi, bd sung, ban hanh méi van ban
phap luat bao dam co s¢ phap ly
dong bo cho hoat ddong cuia bd may
nha nude theo mo hinh chinh quyén
3 cdp. Nam 2028, hoan thién hé
thong phdp luat vé dau tw, kinh
doanh, goép phan dua moi trueong
dau tu ctia Viét Nam nam trong
nhém 3 nuée dan dau ASEAN.

Muc dich xdy dung Luat Thi
hanh tam git, tam giam va cam di

khoi noi cu trii nham tiép tuc nang
cao, bao dam hiéu qua cong tac thi
hanh tam git, tam giam va cam di
khoi noi cu tra; tiép tuc cu thé hoa
quy dinh vé quyén con nguoi theo
Hién phdp ndm 2013; thé ché hoa
cac chu trwong, chinh sach cua
Dang trong viéc ap dung khoa hoc -
ky thuat, cong nghé thong tin va
chuyén d6i s6 trong quéc phong, an
ninh; d6i méi phuwong thite quan ly,
giam sat doi véi nguoi bi ap dung
bién phap cam di khoi noi cu tra
gop phéan diu tranh phong, chong
to0i pham, bao vé an ninh qudc gia,
bao dam trat tu, an toan xa hoi, dé
cao hiéu qua phong ngtra trong viéc
xt ly nguoi pham tdi, bao vé quyén
con nguoi, quyén cong dan, bao vé
loi ich ctia tO chitc, cad nhan.

Dé bao dam xay dung va thuc
hién hiéu qua phap luat thi hanh
tam gitt, tam giam va cam di khoi
noi cu tra ddp tng yéu cau phat
trién dat nudc, trong thoi gian toi
can cht y nhitng van dé sau:

Thir nhat, bao dam sw lanh dao
toan dién, truc tiép ctia Bang trong
cong tac xay dung phap luat thi
hanh tam git, tam giam va cam di
khéinoi cu trti, phat huy cao do tinh
Dang trong xay dung va thi hanh
phap luat thi hanh tam git, tam
giam va cam di khoi noi cu tra.

Cac cdp uy dang can lanh dao
toan dién, truc ti€p doi voi viéc thé
ché hoa chu truong, duong 16i cua
Dang thanh phdp ludt va tang
cuong kiém tra, giam sat cong tac
nay. Céc by, nganh Trung wong can
xac dinh xay dung, hoan thién thé
ch€, phép luat va kiém tra, gidm sat
viéc t6 chirc thi hanh phap luat la
nhiém vu trong tdm, xuyén sudst,
thwong xuyén.

Thuc hién nghiém ky cuong, ky
luat, cac quy dinh vé kiém soat
quyén lwc, phong, chong tham
nhiing, lang phi, tiéu cuc, “loi ich
nhém” trong xay dung va thi hanh
phap luat thi hanh tam git, tam
giam va cam di khéi noi cu tra.
Nguoi ding dau bo, co quan ngang
bd phai truce tiép lanh dao, chi dao
cong tac xay dung phap luat, chiu
trach nhiém chinh vé chét lugng
chinh sach, phap luat thudc linh viec
quan ly ctia bo, nganh minh; gan véi
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cong tac danh gia, khen thuwong, st
dung can b va co6 ché tai, bién phap
xt ly d6i voi nguoi khong thuwe hién
day du trach nhiém lanh dao, chi
dao cong tac xay dung phap luat.

Thi hai, d6i méi tu duy, dinh
huwdéng xay dung phap luat thi hanh
tam gitt, tam giam va cam di khoi
noi cu tra.

Cong tac xay dung thi hanh tam
gitt, tam giam va cam di khoi noi cw
tra phai thé ché héa day du, dung
dan, kip thoi cht truong, duong 16i
cua Bang; xuat phat twr 1oi ich toan
cuc cta dat nwdc; dua thé ché, phap
luat tro thanh loi thé canh tranh;
phat huy dan chu, ton trong, bao
dam, bao vé hiéu qua quyén con
nguoi, quyén cong dan néi chung,
quyeén cua nguoi tam gitt, tam giam
va cam di khoi noi cu trd néi riéng;
bao dam su can do6i, hop ly gitta
muc d6 han ché quyén véi loi ich
chinh dang dat dwgc. Cac quy dinh
cta luat phai mang tinh 6n dinh,
don glan d@ thuc hién, lay ngwoi bi
tam gitt, tam giam va cam di khoi
noi cu trta lam trung tam. Phat huy
dung mure vai tro cua dao dire xa
hoi, cdc quy tic dao duiic nghe
nghiép, quy tac tu quan cong dong
trong diéu chinh cac quan hé xa hoi.

Bao dam quy trinh xdy dung,
ban hanh Luéat thi hanh tam git,
tam giam va cam di khoi noi cu tra
mot cach dan chu, chuyén nghiép,
khoa hoc, kip thoi, kha thi, hiéu qua;
phan dinh r6 quy trinh xay dung
chinh sach va quy trinh soan thao
van ban; titng budc thuc hién soan
thao van ban quy pham phap luat
tap trung, chuyén nghiép. Cac hoat
dong tong két, khao sat thuc tién thi
hanh tam gitt, tam giam va cdm di
khoi noi cu trii, nghién ctu kinh
nghiém quéc t&, danh gia tac dong
chinh sach, Itta chon chinh sach phai
duoc thuc hién ky luwong, thuce chat,
khoa hoc.

Thir ba, tao dot pha trong cong
tac thi hanh phap luat vé tam git,
tam giam va cam di khoi noi cuw tra,
bao dam phap luat dwoc thuec hién
cong bang, nghiém minh, nhat
quan kip thoi, hiéu Iirc va hiéu qua
gan két chat ché gitra xay dung va
thi hanh phap luat.

Uu tién bao dam hiéu qua thuc
hién phap luat thi hanh tam git, tam
giam va cam di khoi noi cu trti nham
thtc day phat trién kinh té - xa hoi,
khoa hoc, cong nghé, ddi méi sang
tao, chuyén déi s6 va trong cac linh
viee dan sinh quan trong khac. Phat
huy vai tro caa Mit tran T6 qudc
Viét Nam, to chtrc xa hoi, to chirc xa
hoi - nghé nghiép trong giam sat thi
hanh phap luat vé tam gitr, tam giam
va cdm di khoi noi cuw tra.

Da dang hda phuong thirc
truyén thong chinh sach, pho bién,
gido duc phap luat thi hanh tam git,
tam giam va cam di khoi noi cu tru,
nhét la thong qua tng dung cong
nghé sd; wu tién nhing ndi dung
quan trong dugc phat trén khung
gio thu hat dong dao khan, thinh
gia trén hé thong phat thanh, truyén
hinh qudc gia.

Thuc hién thuong xuyén viéc
kiém tra, ra soat, hop nhat, hé thong
hoéa van ban quy pham phap luat cé
lién quan dén thi hanh tam git, tam
giam va cam di khoi noi cu tru.
Tang cuong d6i thoai, ti€p nhén,
lang nghe phan anh, kién nghl glal
quyet kip thoi kho khén, viedng mac
vé phép ly cua cd nhan. Thuong
xuyén danh gia hiéu qua ctua phap
luat sau ban hanh, day manh tng

dung cong nghé va xay dung co ché

kip thoi nhan dién, x ly tong thé,
dong bo, thao g nhanh nhat nhing
“diém nghén” c6 nguyén nhan tir
quy dinh cta phap luat.

Thir tw, nang cao hiéu qua cong
tac hop tac qudc t&, phap luat qudc té.

Hoan thién co ché, nang cao
nang lwc ctia cac co quan, to chic
Viét Nam débao dam thuc hién day
du cac nghia vu phap ly qudc té,
dinh hinh trat ty phép ly qudc t&;
tham gia tich cuec vao viéc xay dung
thé ché va phap luat qudc té: tan

dung hiéu qua, linh hoat céc loi thé
ttr cam két cta cac diéu wdc qudc té

ma Viét Nam la thanh vién. Bao
dam noi dung ctia Luat Thi hanh
tam gitr, tam giam va cam di khoi
noi cu tri bao dam phti hop véi cac
diéu wéc qudc t&€ ma Viét Nam la
thanh vién.

SO 9(137)@ THANG 9-2025

Hinh minh hoa.

Thir nam, tang cuong chuyén doi
s0, tng dung tri tué nhan tao, dit liéu
16n trong cong tac xay dung va thuee
hién phap luat thi hanh tam git, tam
giam va cam di khoi noi cu tra

Nghi quyét s6 140/NQ-CP ngay
17/5/2025 ctia Chinh pht ban hanh
Chuwong trinh hanh dong ctia Chinh
pht thuc hién Nghi quyét 66-
NQ/TW ngay 30/4/2025 cua Bo
Chinh tri vé d6i modi cong tac xay
dung va thi hanh phap luat dap tng
yéu cau phat trién dat nudc trong ky
nguyén mdi, trong dé néu rd: Uu
tién nguon luc xay dung, phat trién
ha tang cong nghé thong tin, co s
d liéu 16n, tng dung cong nghé so,
tri tué nhan tao phuc vu do6i mdi,
hién dai hda cdng tac xay dung, to
chttc thi hanh phap luat thi hanh
tam gitt, tam giam va cam di khoi
noi cw tri, bao dam lién thong, dé
khai thac, dé str dung, an toan thong
tin va bi mat nha nudec.

Xay dung cac co s¢ dit liéu 16n
vé phap luat, vé nguoi bi tam git,
tam giam va nhing nguoi bi cam di
khoi noi cu trt, bao gom thong tin
ca nhan, tinh trang phap ly... dé ti
do6 co thé ting dung Al trong phan
tich dit liéu, dw bao cac nguy co vi
pham phép luat, ho tro ra quyét
dinh va quan ly rdi ro trong qua
trinh thi hanh tam gi®, tam giam va
cam di khoi noi cu tra. N.T.A
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TRANH CHAP DOI LAI GIAY CHUNG NHAN
QUYEN SU DUNG DAT - NHUNG VAN DE DAT RA

THS.LS TRAN SON HAI"

Tém tdt: Ngay nay, trong thic tién t0 tung dan sw xudt hién nhitng veu ciu tranh chip méi ma phdp ludt chua quy
dinh. Trong d6, phdi ké'dén tranh chap vé doi lgi gidy chitng nhdn quyén ste dung dat. Thuec tién cho thdy, toa dn gdp nhiéu
kho khdin khi dp dung co sé phdp 1y dé gidi quyét vu viéc nay. Bai viét ludn gidi sw cin thiét va hop ly ciia viéc nghién ciru,
bd sung quy dinh vao thim quyén din sw ciia toa dn thong qua phin tich Ban dn s6'85/2024/DS-ST ngay 31/7/2024 ctia
Toa dn nhin din thanh pho Phan Thiét, tinh Binh Thudn vé viéc tranh chdp doi lai gidy chitng nhin quyén sir dung dit.

Tir khéa: Thim quyén toa dn, t6'tung din suw, quyén s dung dat.

Abstract: Nowadays, in civil procedure practice, new disputes have appeared that are not yet requlated by law. In that,
disputes over reclaiming land use right certificates must be mentioned. Practice shows that the court faces many difficulties
when applying the legal basis to resolve this case. This article discusses the necessity and rationality of researching and
supplementing requlations to the civil authority of the court through analyzing Judgment No. 85/2024/DS-ST dated 31/7/2024
of the People’s Court of Phan Thiet City, Binh Thuan Province on disputes over reclaiming land use right certificates.

Keywords: Court authority, civil procedure, land use rights.

Patvan dé

Phap luét dan sy quy dinh khi
quyén dan su cua ca nhan, phap
nhan bi xdm pham, chu thé c6
quyén tu bao vé theo quy dinh cua
BO luat Dan sw, luat khac cé lién
quan hodc yéu cau co quan, td chic
c6 thdm quyén. Toa an la mot trong
cac co quan ¢ trach nhiém bao vé
quyén dan su cua ca nhan, phap
nhan. Treong hop quyén dan su bi
xam pham hodc c6 tranh chép, viéc
bao vé quyén duoc thuc hién theo
phap luét t6 tung tai toa 4n. Toa an
khong dwoc tir choi giai quyét vu
viéc dan su vi ly do chua c6 diéu
luat d€ ap dung. Vi lé d¢, trong thuc
tién xét xt, khi gap yéu cau doi tra
lai gidy chiing nhan quyén st dung
dat la tranh chap thuc t€ chua duoc
phap luat t6 tung dan sy quy dinh
trong tham quyén tranh chdp dan
sit cua toa an, cac toa an con gap
ling tang trong viéc ap dung phap
luat. Bai viét nay tap trung phan
tich, binh ludn moét vu dn tranh ché'p
doi lai gidy chiing nhan quyén st
dung dat trong thuc tién dé dua ra
mot s6 dé xudt nham gép phian
hoan thién phap luat t6 tung dan sw
vé tham quyén dan sy cta toa an.

Tém tat ndi dung vu an

Ban 4n s8 85/2024/DS-ST ngay
31/7/2024 ctia Toa &n nhan dan thanh
phd Phan Thiét (Toa 4n), tinh Binh
Thuén la tranh chdp ma nguyén don
dua yéu cau bi don phai tra lai gidy
chtiing nhan quyén st dung dat'.
Trong ban an, Toa an cling dura ra can

ct phap ly d€ thu ly theo thu tuc t&

tung dan su va c6 nhitng nhan dinh
phép ly vé gidy chiing nhan quyén st
dung dat.

Ban an cé ndi dung khai quat nhw
sau: Ba Huynh Vi Mai V (vo cta
Nguyen Van T1 - la mot trong nhiing
nguoi thira ké ctia cu Nguyen Thi H) da
dung gidy chiing nhan quyén st dung
dat s6 AD 181985, s vao so cap giay
chiing nhan quyén st dung dat
H00151, do UBND thanh phé P, tinh
Binh Thuén cdp ngay 11/8/2005 chocu
Nguyén Thi H, dé cam c8 véi ba
Nguyén Thi Bich T dé€ vay tién. Sau khi
cu Nguyeén Thi H qua doi, gia dinh da
nhiéu [an dé nghi ba Huynh Vit Mai V
tra lai gidy chiing nhan quyén sit dung
dat dé tién hanh lam thu tuc phéan chia
di san thtra k€ nhung khong thanh.
Sau do, mot trong nhfmg ngtrori thira
ké& da khoi kién tai Toa an d€ yéu cau
budc ba Nguyén Thi Bich T phai tra lai
gidy chiing nhan quyén st dung dat
néu trén.

* Khoa Luat - Truong Dai hoc Trung Vuong.

Nhan dinh ctia Toa an nhuw sau:
(i) vé thu tuc t6 tung, viéc nguyén
don yéu cau bi don tra lai gidy
chting nhan quyén st dung dat la
nhitng tranh chdp vé dan su thudc
tham quyén giai quyét cua toa an
theo khoan 2 Diéu 26 B) luat To
tung dan sy nam 2015; (ii) vé giai
quyét ndi dung yéu cau khoi kién,
Toa nhan dinh thira dat s6 73, to ban
do6 s 12, dién tich 814,4 m2 1a vat
chinh va Gidy chiing nhan quyén st
dung dat s6 AD 11985 cap ngay
11/8/2005 1a vat phu va toa an can ct
quy dinh ctia phap luat dan sy vé
nghia vu giao vat, quyén doi lai tai
san cua chu so hitu chdp nhan yéu
cau khoi kién ctia nguyén don, budc
bi don phai tra lai gidy chtiing nhan
quyén st dung dat.

Quan diém, binh luan va

dé xuat

Theo tinh tiét ctia vu 4&n, ca
nguyén don va bi don déu thira
nhan gidy ching nhan quyén st
dung dét s6 AD 181985 ciia UBND
thanh phd P, tinh Binh Thuén cap
ngay 11/8/2005 cho cu Nguyén Thi
H dang do ba Nguyen Thi Bich T
chiém htru. Day la céc tinh tiét, sy
kién duogc hai bén duong sy thira
nhan, khong phai chitng minh theo

1 Ban 4n sd 85/2024/DS-ST ngay 31/7/2024 cua Toa an nhan dan thanh phd Phan Thiét, tinh Binh Thuén vé viéc tranh
chap doi lai gidy ching nhan quyén st dung dat, https://congbobanan.toaan.gov.vn/2tal637250t1cvn/chi-tiet-ban-an,

ngay 19/02/2025.
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biéu 92 Bo luat TS tung dan sy nam
2015. Trong ban an cua Toa an da
xac dinh quan hé phéap luat c6 tranh
chap gitta cac bén la “Tranh chap
doi lai gidy ching nhan quyén s
dung dat” nén thudc thim quyén
giai quyét cua toa an theo khoan 2
biéu 26 Bo luat T6 tung dan sy nam
2015 va xac dinh thtra dat s6 73, to
ban d6 s6 12, dién tich 814,4 m? la
vat chinh, gidy chiing nhan quyén
stt dung dét s6 AD 181985 cap ngay
11/8/2005 1a vat phu.

Trong pham vi bai viét nay, tac
gia tap trung binh luan hai néi dung
chinh la: (i) gidy chiing nhan quyén
stt dung dat c6 phai la vat; (ii) tranh
chap vé doi lai gidy chting nhan
quyén st dung dat c¢6 thudc tham
quyeén vé dan su cua toa an.

Gidy chitng nhdn quyén sit dung
dit cé phdi la vat?

Theo Tu dién tiéng Viét, “vat” la
cai c6 hinh khdi, ton tai trong khong
gian, c6 thé nhan biét duwoc®. Theo
dinh nghia “vat chat” cta V.I.Lé nin
bao godm nhitng ndi dung co ban
nhw sau: 1. VAt chat - cdi ton tai
khach quan bén ngoai y thitc va
khong phu thudc vao y thirc; 2. Vat
chat - cai gay nén cam giac & con
nguoi khi bang cdch nao dé (truc
tiép hodc gian tiép) tac dong dén lén
gidc quan cta con nguoi; 3. Vat chat
- cai ma cam giac, tu duy, y thtc
chéng qua la sy phan anh ctia né®.

Theo khoan 21 biéu 3 Luat Dat
dai nam 2024 quy dinh vé viéc giai
thich tir ngt, gidy ching nhan
quyén st dung dat, quyén s¢ hitu
tai san gan lien véi dat 1a chimg thu
phép ly d€ Nha nudc xac nhan
quyen st dung dat, quyén so htru
tai san gan lién voi dat hop phap
cua nguoi c6 quyén st dung dat,
quyén sd hitu tai san géan lién véi
d&t. Tai san gan lién voéi dat duoc
cap gidy chtirng nhan quyén stt dung
dat, quyén so hittu nha 6, cong trinh
xay dung gén lién véi dat theo quy
dinh cua phap luat.

Qua cac ndi dung néu trén, gidy
chiing nhan quyén st dung dat la
chiing thw phap ly dwoc co quan
nha nudc c¢6 thim quyén cdp cho
nguoi cd quyén s dung dat. Gié’y
chlrng nhan quyeén st dung dat cé
mau sic, kich thudc, vat lieu do
phap luat quy dinh va cac chu thé c6
thé cam nam, chién hiru dugc. Nén
vé mat khach quan, gidy ching
nhan quyén st dung dat la mot vat
thudc bd phan cua thé gidi vat chat.
Tuy nhién, vé mat phap ly, trong
quan hé phap luat dan su, vat dugc
coi la tai san khi cac chu thé phai
chiém htu duoc va pha1 st dung
dugc nham dap ting cac nhu cau veé
vat chat hodc tinh than ctia minh*.
Bén canh d6 c6 nhing vat bi cam
lvu thong, vat bi han ché luu thong
va vat duoc te do lwu thong, nén
khong phai moi vat ctia thé gidi vat
chat déu dwoc xac dinh la tai san
trong quan hé phap luat dan su.

Vi vay, Toa an xac dinh thtra dat
s0 73, to ban d6 s6 12, dién tich 814,4
m2 la vat chinh, gidy ching nhan
quyén st dung dat s6 AD 181985
cap ngay 11/8/2005 la vat phu la
khoéng phu hgp phap luat dan su.
Boi 18, Diéu 110 B6 luat Dan sy nam
2015 da quy dinh “Vat chinh la vat
ddc lap, 6 thé khai thac cong dung
theo tinh nang. Vat phu la vat truc
ti€p phuc vu cho viéc khai thac cong
dung ctia vat chinh, 1a mot bd phan
cua vat chinh, nhung c6 thé tach roi
vat chinh”. Thuc t€ gidy chung
nhan quyén st dung dat la vat doc
lap, khong phai la mot bd phan ctia
thira dat.

Tém lai, gidy chitng nhan quyén
st dung dat la vat caa thé gidi
khach quan, nhung khong phai la
tai san trong quan hé phap luat dan
su. Bén canh d¢, gidy chiing nhan
quyén st dung dat la ching thu
phap ly duoc cap cho nguoi cod
quyén st dung dat. Viéc nguoi
chiém gitt khong tra lai gidy ching
nhan quyén st dung dat sé anh
huodng dén viéc thuc hién cac quyén
cua chu st dung dat. Nén can
nghién cttu, xem xét quy dinh phap

2Vién Ngon nglt hoc, Tir dién tiéng Viét, Nxb Da Nfang, 2003, tr. 1106.
¥ Hoi dong Trung wong chi dao bién soan gido trinh quoc gia cdc bo mon khoa hoc Méc - Lénin, Tw twong H6 Chi
Minh, Gido trinh triét hoc Mic - Lémin, Nxb Chinh tri quéc gia, 2012, tr. 181-182.

4 PGS.TS Nguyén Van Cir - PGS.TS Tran Thi Hugé, Binh lugn khoa hoge Bg ludt Dén sy nim 2015 ciia nwéc Cong hoa xd hoi
chit nghia Vit Nam, Nxb Cong an nhan dan, 2017, tr. 203.
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luat vé viéc doi lai gidy chiing nhan
quyeén st dung dat.

Tranh chdp vé doi lai gidy chiing
nhdn quyén s dung ddt cé thudc
tham quyén din sy ciia toa dn

O ban an néu trén, Toa an xac
dinh tranh chdp vé doi lai giay
chiing nhan quyén st dung dat la
tranh chdp thudc tham quyén caa
toa an theo khoan 2 Diéu 26 Bo luat
T tung dan si nam 2015. Nhung tai
khoan 2 Diéu 26 Bo luat TS tung dan
st nam 2015 quy dinh nhitng tranh
chap vé dan sy thudc thdm quyén
giai quyét cia toa an la “tranh chap
vé quyén so hitu va quyén khac d6i
voi tai san”. D€ lam rd ndi dung vé
quyeén so hitu va quyén khac doi véi
tai san can xem xét quy dinh tai B§
luat Dan sy ndm 2015. Cu thé, Diéu
158 Bo luat nay quy dinh quyén so
httu bao gom quyén chiém hiu,
quyeén st dung va quyén dinh doat
tai san cua chu so hitu theo quy
dinh va Dbiéu 159 quy dinh quy‘én
khdc d6i voi tai san la quyén cua
chu thé truc tlep nam gitt, chi phoi
tai san thudc quyén so hitu ctia chu
thé khdac, quyén khac d6i véi tai san
bao gom quyén ddi voi bat dong san
lién ké, quyén huong dung, quyén
bé mat.

Qua quy dinh ctia phap luat dan
sw da lam rd tranh chdp vé quyén sd
httu, quyén khac d6i vdi tai san la
cac tranh chdp phat sinh tir d6i
twong la tai san. Trong khi d6, giady
chiing nhan quyén st dung dat
khong phai la tai san nén cac chu thé
sé khong phat sinh quan hé phap
luat tranh chap vé quyén so hitu va
quyén khéac d6i voéi tai san. Tuy
nhién, toa an khong dwgc tir choi
giai quyé't vu viéc dan sy vi ly do
chwa c6 diéu luat dé ap dung. bay
la mot trong cac nguyen tac co ban
cua phap luat t6 tung dwoc quy
dinh tai Diéu 4 Bo luat T6 tung dan
st nam 2015. Treong hop vu viéc
dan su chuwa c6 diéu luat dé ap
dung, toa an sé ap dung theo cac
nguyén tac do Bo luat Dan su va Bo
luat T6 tung dan sy quy dinh.
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Trong thuc tién giai quyét vu
viéc dan sy da phat sinh vieéng mac
vé viéc xac dinh thadm quyén cta toa
an doi véi yéu cau doi tra lai gidy
chiing nhan quyén st dung dat da
duwoc phan anh. DB6i voi van dé nay,
Toa an nhan dan tdi cao da huong
dan tai Muc 2 Phan IV Cong van s
02/TANDTC-PC ngay 02/8/2021 Ve
viéc giai dap mdt s6 vuéng méc
trong xét xi da htrorng dan gidy
chitng nhan quyén st dung dat 1a
quyét dinh hanh chinh, khong phai
la gidy to c6 gia. Nhung Diéu 164 Bo
luat Dan sy ndm 2015 quy dinh cha
s0 hitu, chu thé c6 quyén khac d6i
vOi tai san c6 quyén yéu cau toa an,
co quan nha nudc ¢6 tham quyén
khéac budc nguroi c6 hanh vi xam
pham quyén phai tra lai tai san,
chdm dut hanh vi can tré trai phap
luat viéc thuc hién quyén so htru,
quyén khac d6i voi tai san va yéu
cau boi thuong thiét hai. Nén néu c6
yéu cau toa an giai quyét budc nguoi
chiém gitt tra lai gidy chiing nhan
quyeén stt dung dat, cham duit hanh
vi can tro thuwc hién quyén cua
nguoi st dung dat thi toa an nhan
dan sé thu ly giai quyét theo quy

dinh tai khoan 2 Diéu 26 B0 luat To

tung dan su.

V6i huéng dan ctia Toa an nhan
dan tdi cao, nguoi dan va toa an
nhan dan cac cap da cdé phuong
huéng d€ giai quyét ddi véi yéu cau
vé doi tra lai gidy ching nhan
quyén st dung dat khi hanh vi
chiém git lam can tro viéc thuee hién
quyén cta chu st dung dat. Nhung
vé mat phap ly, cong van hudng
dan cua Toa 4n nhan dan t&i cao
khong phai la van ban quy pham
phép luat’. Cho nén, theo quan diém
cua tac gia, can quy dinh co s& phap

ly d6i véi van dé nay, mot mat dé

giai quyét dugc cac yéu cau khoi
kién d6i véi viéc doi tra lai gidy
chiing nhan quyén st dung dat, mat
khac dé€ lam co so phap ly cho viéc
khoi kién yéu cau tra lai cac gidy to
ma néu bi chiém gitr sé lam anh
huong dén viéc thuc hién quyén cta
cht s¢ httu nhuw gidy dang ky xe 6

t0, xe may, gidy to khac (néu o). b€

gop phan hoan thién quy dinh phap
luat td tung dan sy vé tham quyén
dan sy cta toa an nhan dan nodi
chung va d€ bao vé quyén loi hop
phap cho cac chu st dung dat, chu
sO hitu tai san noi riéng, tac gia dé
xudt mot s6 giai phap nhu sau:

Mot la, trong giai doan hién nay,
Viét Nam dang xay dung phap luat
hudng toi viéc bao vé tot hon cac

quyeén loi hgp phép cho cac chu thé

trong xa hoi ciing nhu yéu cau “tiép
tuc hoan thién hé théng phép luat
va co ché td chirc thye hién phap
luat nghiém minh, hiéu qua, bao
dam yéu cau phat trién dat nudc
nhanh va bén viing” ctia Nghi quyét
s0 27-NQ/TW ngay 09/11/2022 Hoi
nghi lan tht sau Ban chdp hanh
Trung wong Pang khoa XIII vé tiép
tuc xay dung va hoan thién Nha
nudce phap quyeén xa hoi chia nghia
Viét Nam trong giai doan mai. Hién
phap ndm 2013 quy dinh quyén con
nguoi, quyén cong dan duoc cong
nhén, ton trong, bao vé, bao dam
theo Hién phap va phap luat. Do d¢,
dé xudt cac co quan xay dung phap
luat can thyc hién viéc ra soat stra
d6i, bd sung thuong xuyén, kip thoi
cac quy dinh phap luat t6 tung dan
sw dé dap ting nhu cau tir thuc tién.
Hai la, BO luat TS tung déan sw
nam 2015 da quy dinh nguyén tic
“toa an khong duoc tir choi giai
quyé't vu viéc dan su vi ly do chua
c6 dieu luat dé ap dung Viéc quy
dinh nguyén tac nay la can thiét,
phtthop quy dinh vé quyén yéu cau
toa an bao vé quyeén va loi ich hop
phéap theo phép luat dan sw. Tuy
nhién, vu viéc tranh chap phat sinh
trong thuc tién nhung khong duoc
quy dinh cu thé trong phap luéat t6
tung dan sy sé dan dén sy ling ting
cua toa an khi x4c dinh tham quyén
giai quyét doi voi cac vu viéc nay.
Do d¢6, dé xuat Toa an nhan t6i cao
xem Xét, nghién cttu xay dung nghi
quyét ctia Hoi dong Tham phan
huong dan chung cho viéc thu 1y
giai quyét cac tranh chap vé yéu cau
doi gidy chiing nhan quyén st dung
dét noi riéng va cac yéu cau doi tra
lai cac gidy to ma néu bi chiém git

Hinh minh hoa.

sé lam anh hudng dén viéc thuc
hién quyén cta cht so httu nhu giay
dang ky xe 0 t6, xe mdy, gidy to
khac (néu c6), dé lam co s phap ly
cho toa an thu ly cac yéu cau tw
nguoi khoi kién, bao vé quyén loi
hop phap cho nguoi dan.

Két luan

Viéc toa an tién hanh thu ly va
giai quyét yéu cau doi tra lai gidy
ching nhan quyén st dung dat
déng vai tro rat quan trong trong
viéc bao vé quyeén loi ctia nguoi chu
stt dung dét ndi riéng. Nhung dong
thoi cling can nghién ctu, ap dung
dé thu ly giai quyét cac tranh chap
c6 quan hé phap ludt tuwong tw nhw
yéu cau doi tra lai cac gidy to ma
viéc chiém gitr sé anh hudng dén
viéc thuc hién quyén ctia cht s6 httu
nhu gidy dang ky xe 0 t6, xe mdy va
cac gidy to khac (néu co). Bay la co
SO phép 1}'7 quan trong dé€ toa an giai
quyét cac tranh chap phat sinh tt
thuc tién giao dich cua nguoi dan,
dac biét trong boi canh dat nudc
budc vao ky nguyén mdi, can ti€p
tuc hoan thién hé théng phap luat
va co ché td chtrc thye hién phap
luat nghiém minh, hiéu qua, bao
dam yéu cau phat trién dat nuwéc
nhanh va bén ving.

T.S.H

5 Piéu 4 Luat Ban hanh vin ban quy pham phap ludt ndm 2015 quy dinh hé thdng van ban phap luét, trong dé khong
¢6 van ban phép luat la cdng van cua Tda an nhéan dan tdi cao.
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CHINH SACH AN SINH XA HOI NOI BAT

TS NGUYEN ANH HUNG"

CUA BRAZIL

Tém tit: Chinh sdch Bolsa Familia la szmg kién an sinh xd hi ndi bt ciia Brazil. Bolsa Familia dwgc ban hanh va thie
thi sudt hon hai thip nién qua voi muc tiéu gzam nghéo doi va bit binh ding, bio dim mikc song co ban va tiém nang phit
trién con nguoi thong qua tro cdp tai chinh cé diéu kién cho nhitng gia dinh nghéo, dén nay né da tré thanh chinh sich an
sinh xd hgi c6 quy mo to Ion nhat, tim quan trong ddac biét va tic dong manh mé ¢ Brazil, dong thoi anh hwong siu rong
khdp thé giéi. Bai viét nhin nhin, phan tich, chitng minh, ddnh gid vé chinh sich Bolsa Familia ciia Brazil.

Tir khoa: Bolsa Familia (Family Allowance), an sinh xd hoi, Brazil.

Abstract: Bolsa Familia policy is Brazil's outstanding social security initiative. Issued and implemented for more
than two decades with the goal of reducing poverty and inequality, ensuring the basic living standard and the potential
for human development through financial allowances for poor families, so far it has become the largest social security
policy, special importance and strong impact in Brazil, and at the same time affecting widely throughout the world. The
article look, analyzed, proved and evaluated the Bolsa Familia policy of Brazil.

Keywords: Bolsa Familia (Family Allowance), social security, Brazil.

Su hinh thanh va cac giai
doan phat trién phat trién caa
Bolsa Familia

Giai doan truwéc ndm 2003: B6i

canh hinh thanh va cdc nhin t6

thiic day

Trong thap nién 1980 va 1990,
Brazil phai dwong dau véi khung
hoang kinh t€ va bat on xa hoi
nghiém trong. Nén kinh té trai qua
thoi ky day kho khan, thach thuc
v6ilam phat phi ma, no cong chong
chat va cac chuong trinh, k& hoach
kinh t& khong hiéu qua. Nhung giai
phap that 1u>ng budc bung va cat
giam chi tiéu cong cang lam gia tdng
tinh trang ngheo doi, bat binh dang
va thiéu hut trong viéc tiép can céc
dich vu y té gido duc, dinh dudng.

Cac chinh phu Brazil ndi tiép
nhau 4p dung chinh sach kinh t€ tw
do méi (neoliberalism) theo khuyén
nghi ctia Quy Tién té€ qudc t€ (IMF)
va Ngan hang Thé gisi (WB), bao
gom tw nhan hoa cac doanh nghiép
nha nudc, md ctra thi treong va ap
dung cac chinh sach xa hoi méi, nhw
Bolsa Escola (Tr¢ cap truong hoc),
Bolsa Alimentagao (Trg cdp thuec
pham), Auxilio Gas (HO tr¢ khi
dét)... Tuy nhién, nhiing chinh sach
nay khong mang lai két qua nhuw

mong doi va tham chi con lam tiép
tuc gia tang sy bat binh dang.

Sy bat man cua ngwoi dan trudce
tinh trang ngheo déi va bat cong da
dan dén viéc trdi day ctia cic phong
trao xa hoi, cac t6 chic phi chinh
phu va nhiing cudc biéu tinh phan
d6i chinh quyén. Nhing phong trao
nay yéu cau cac chinh sach cong
bang hon va su tham gia nhiéu hon
cua nguroi dan vao qua trinh ra
quyét dinh.

Cudi thap nién 1990, luc lvzcmg
canh ta Venezuela chién thing va
gianh duwoc chinh quyén da trd
thanh nguon dong luc ¢ vii, ho tro
phong trao canh ta My Latinh thanh
cong & hang loat qudc gia (trong do
c6 nudc lang giéng Brazil). Luc
lwong canh ta mang tw tedng twe do,
cdp tién, dan chu va binh dang xa
hoi, dwoc coi la lwc lwgng ctia nguoi
nghéo, nguoi lao dong véi nhitng
chuong trinh bao tro va phat trién
xa hoi rong rai, dwong nhién ngay
cang gianh duwoc su ung ho ctia da
s0 nguoi dan Brazil hon luc lugng
canh httu cam quyén lac bay gio.

Giai doan 2003-2010: Khéi diu
va ciing c6

Trong cudc tong tuyén ctr Brazil
thang 10/2002, ttng vién Luiz Inacio

Lula da Silva (thwong goi la Lula)
cua lyc lwong canh ta (voi nong cot
1a dang Nguoi lao dong - PT) da dac
ct tong théng. Nham chuc tong
thong nhiém ky dau tién t&r thang
01/2003, Lula - von xudt than tir tang
16p cong nhan va la moét nha lanh
dao c6ng doan noi tiéhg da cam
két glam ngheo ddi va bat binh
dang xa hoi la uu tién hang dau cua
Chinh phu. Ong khoi xwéng va
quyét dinh thiét 1ap mot chinh sach
cung cap, hd trg tai chinh bing tién
mat ¢ diéu kién cho cac gia dinh
ngheo. Chinh sach nay mang tén
Bolsa Familia (Tro cap gia dinh)
duoc xay dung trén co so két
hop/hop nhat nhitng chinh sach an
sinh xa hoi c6 khi d6 va bd sung
thém nhiéu diéu kién dé bao dam
rang tién tro cap duoc st dung mot
cach pht hop, xttng démg, hiéu qua.
Bolsa Familia ra doi ngay 20/10/2003
va duoc chinh thiec hda bang Luat
0 10.836/2004 v6i quy dinh rd rang
cac muc tiéu, doi twong, co ché hoat
dong, ngudn tai chinh... Mdi gia
dinh ngheo ¢é thu nhédp binh quan
dau nguoi dudi 40 USD/thang' thi
duwoc hwdng tro cap tai chinh theo
hinh thitc nhan tién mat (bang dong
real ctia Brazil - BRL). Ban dau, mttc

‘Bai nghién cttu phuc vu Nhiém vu khoa hoc cap B nam 2025-2026 “Van dé an sinh xa hoi 6 mot s6 nude My Latinh hién
nay” (ma s6 Nhiém vu: KHXH/NV/2025/ 160).
* Vién Nghién citu chau Au va chau My.

1Viét Lé, Giip nguoi nghéo tranh bénh lao 6 Brazil, https://www.sggp.org.vn/giup-nguoi-ngheo-tranh-benh-lao-o-brazil-post777256 html.
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trg cap cho mdi gia dinh ngheéo
tuong duong 43 USD/thang, nhung
mot thang sau diéu chinh 1én thanh
79 USD/thang? va sau d6 &n dinh 1a
100 USD/théang, c6 thém khoan hd
tro cho cac gia dinh c6 thanh vién
dac biét (nguwoi nho tudi, nguoi yéu
thé...). b€ duoc huong tro cdp, gia
dinh ngheo cling phai dap tng
nhing yéu cau/diéu kién nhat dinh
nhw cho con cai di hoc thwong
xuyén, tiém chung day du, tham gia
cac chrong trinh cham sdc sttc khoe
va dich vu xa hoi..., dong thoi cam
két khong vi pham nhiing thoa
thuan véi Bolsa Familia.

Trong hai nhiém ky lién tiép
(2003-2010) cta Tong thong Lula,
Bolsa Familia da dat duoc nhitng
thanh qua to 16n va rong khap.
Hang chuc triéu gia dinh Brazil
thoat khoi doi ngheo, ty 1é tré em
Brazil di hoc/dén treong tang vot va
tinh trang dinh dudng tré em duoc
cai thién dang ké. Tinh dén thang
9/2006, khoang 12 triéu gia dinh
Brazil da dwgc hudng tién tro cap tir
Bolsa Familia®, va trong nhiém ky
dau (2003-2006) cua Tong thong
Lula, ty 1€ ngheo da giam 27,7%?*.

Giai dogn 2011-2016: M6 rng va
hoan thién

Ké&nhiém Lula, Tong thong canh
ta Dilma Rousseff ti€p tuc mo rong
pham vi cua Bolsa Familia. Chinh
sach duoc mo rong d€ bao gom
nhiéu d6i twong hon, chang han
nhu nguoi khuyét tat, nguoi cao
tudi va nguoi séng ¢ vung sdu vung
xa. Tinh dén nam 2011, cé tdi
khoang 26% dan s0 Brazil duoc
huong tro cé'p tién tir Bolsa Familia®.
Bén canh viéc tro Cap tién, chinh
sach ciing tang cuong cac dich vu hd
tro khac cho nhitng gia dinh ngheo

- nhu tw van tai chinh, dao tao nghé
va hd tro tim kiém viéc lam. Diéu d6
giup nhitng gia dinh ngheo giam y
lai, c6 thé ty lyc veon 1én va thoat
khoi vong ludn qudn ctia ngheo
doi... Trong sudt giai doan nay,
Chinh phu Brazil da lién tuc danh

gia va cai tién Bolsa Familia dé€

chinh sach hoat dong mot cach hiéu
qua nhat. Cac nghién ctru doc lap da
duoc xac lap, thiee hién nhidm dénh
gia tac dong cua chinh sach doi voi
ngheo d6i, bat binh dang va cac chi
50 xa hoi khac.

Giai doan 2016-2022: Thach thitc
va thay doi

Nhitng nam gitta thap nién 2010,
Brazil trai qua cudc khuing hoang
kinh t& va chinh tri trdm trong, gay
ra nhitng tac dong tiéu cuc dén
Bolsa Familia.

bé d6i phd véi khung hoang,
chinh quyén Rousseff (2014-2016) va
chinh quyén ti€p nhiém Temer
(2016-2018) da thurc thi cac giai phap
that lung budc bung, trong d6 gom
ca viéc cat giam ngan sach lién bang
danh cho Bolsa Familia. Dong thoi,
c6 mot sd thay doi trong chinh sach,
ching han that cht thém cac quy
dinh vé tiéu chi dé doi tuwong du
diéu kién tham gia.

Thang 01/2019 liec lwong canh
hitu 1én ndm quyén nhiém ky 2019-
2022 v6i Tong thong cuc hitu Jair
Bolsonaro. Tinh dén nam 2020,
khoang 13,8 triéu gia dinh ngheo &
Brazil da dugc hudng tién tro cap ti
Bolsa Familia®. Ngay 30/12/2021,
chinh quyén Bolsonaro da cho thay
ddi noi dung va hinh thtrc ctia Bolsa
Familia bang mot chinh sach méi
mang tén Auxilio Brasil (HO tro
Brazil). Mdc du nang muc tro cdp
hang thdng mdi gia dinh nghéo tir

100 USD lién 119 USD” va c6 thém
“thang tro cap thit 13” mdi nam,
Auxilio Brasil van gdp nhiéu chi
trich va khong duwoc ung ho rong
rai, vi bi coi la con phién dién,
khong hiéu qua va khong du d€bao
dam quyén loi nguoi ngheo.

Giai doan tir nam 2023 dén nay:
Tdi thiét va phuc héi

Thang 10/2022, Gng vién canh ta
Lula tai dac c tong thong Brazil,
v6i cam két hang dau la khoi phuc
Bolsa Familia va tdng cuong cac
chinh sach xa hoi khac. Ngay sau
khi nham chtic tong thong nhiém ky
thit ba ttr thang 01/2023, Lula da ky
sic 1énh chinh thiec khoi phuc Bolsa
Familia. Chinh sach Bolsa Familia
moéi gitt nguyén ban chdt cung
nhitng van dé cot 16i ban dau,
nhung cling dwa vao nhiéu cai tién,
nhu tdng muec tién tro cdp va mo
rong pham vi bao phu. Téng mtc
ho tro (k& ca hd tro thém cho cac
thanh vién ddc biét trong gia dinh
ngheo - néu cd) dao dong 700-1.400
BRL (twong duwong 141,75-283,50
USD)/théng cho mdi gia dinh
ngheo®. Khoang mét phan tu dan s6
Brazil hién nay duwoc hudng tién tro
cdp tir Bolsa Familia khi tinh dén
thang 09/2023 c6 21,2 triéu gia dinh
duoc hudng’® va dén thang 04/2024
¢6 20,8 triéu gia dinh duwoc hudng™.

Chinh phu Brazil hién dang nd
luc xay dung mot hé thong an sinh
xa hoi toan dién va bén viing, trong
do Bolsa Familia déng vai tro tru cot
quan trong. Muc tiéu la khong chi
lam giam d6i ngheo va bat binh
déng, ma con tao ra nhitng co hoi,
dong luc dé€ nguoi ngheo co thé tw
luc veeon 1én va cai thién cudc sdng
ctia minh.

2Hoang Dan, Chinh sich cong truyén cam hitng, https://ct.gdnd.vn/quoc-te/chinh-sach-cong-truyen-cam-hung-532419.
® Gary Duffy, Family friendly: Brazil's scheme to tackle poverty, http://news.bbc.co.uk/2/hi/world/latin_america/10122754.stm.

*Nilson Brandao Jr. & Marianna Aragao, Miséria no Brasil cai 27,7% no 1° mandato de Lula, Estadao, https://www.estadao.com.br/econo-
mia/miseria-no-brasil-cai-27-7-no-1-mandato-de-lula/?srsltid=AfmBOor9rxCle_j8bLQpgsV6a_Dr7IeRTOujH6IFxMIzvBIMqP5Pp6GX
® Claire Provost, Social security is necessary and globally affordable, says UN, The Guardian. London, https://www.theguardian.com/global-
development/poverty-matters/2011/feb/21/social-protection-innovation-un

¢ Catherine Osborn, Coronavirus-Hit ~ Brazil ~ Considers ~Major ~ Public  Funds For Poor And Unemployed, NPR,
https://www.npr.org/2020/08/31/906215778/coronavirus-hit-brazil-considers-major-public-funds-for-poor-and-unemployed

7 Thiago Alves, Brazil's Bolsa Familia welfare program lifted 3 million out of poverty in 2023: Gov’t, Brazil Reports, https://www.brazil-
reports.com/brazils-bolsa-familia-welfare-program-lifted-3-million-out-of-poverty-in-2023-govt/5355/

8 Thanh Nam, Céc chuong trinh an sinh xa hoi tot nhat trén toan thé gidi, https://bachiemxahoi.gov.vn/tintuc/Pages/an-sinh-xa-hoi-the-
gioi.aspx?ItemID=22128&CatelD=173

 Hoang Paan, Chinh sach cong truyén cam hiing, https://ct.qdnd.vn/quoc-te/chinh-sach-cong-truyen-cam-hung-532419

10" Global Alliance Against Hunger and Poverty, Brazil: Bolsa Familia, https:/policybasket.endhungerandpoverty.org/
index.php/Brazil:_Bolsa_Fam%C3%ADlia
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Nhitng muc tiéu, nguyén tac
va dac diém ctia Bolsa Familia

Mouc tiéu

Vi dinh hudng chién luoc la xay
dung nén tang xa hdi cho sy phat
trién toan dién va bén viing, chinh
sach Bolsa Familia c6 cac muc tiéu
co ban sau:

Mot 1a, xoa doi giam ngheo da chiéu
- khong chi la vin dé thu nhdp. Bolsa
Familia khong chi gidi han ¢ viéc
nang cao thu nhap cho nhitng ho gia
dinh ngheo, ma con tap trung vao
viéc giai quyét cac khia canh khéc
cua ngheo ddi, nhue kha nang tiép
can giao duc chat luwong, dich vu y
t€, nguon nude sach va cac dich vu
co ban khac. Chinh sdch nay bao
dam rang nhiing gia dinh ngheo co
du nguodn lyc d€ dap tng cac nhu
cau thiét yéu, tir d6 cai thién dang
ké chat luong cudc song cua ho.
Hon nira, Bolsa Familia tao diéu
kién cho nguoi ngheo tham gia tich
cue vao nhitng hoat dong kinh té, xa
hoi va chinh tri, gitp ho trd thanh
cong dan co trach nhiém va cé tiéng
no6i nhat dinh trong xa héi. Chinh
sach khuyén khich nguoi dan tham
gia vao cac khoa dao tao nghé, cac
hoat dong cong dong va cac td chire
xa hoi, tir d6 nang cao nang lwc va
vi thé cua ho trong xa hoi, giup ho
tu tin trong viéc xdy dung mot
twong lai tot dep hon.

Hai la, diu tw vao von con nguoi
v0i gido duc va y té'la chia khoa. Bolsa
Familia coi gido duc va y té la hai
yéu td then chdt cho su phat trién
bén viing cua mot qudc gia. Chinh
sach dat ra yéu cau la cac gia dinh
phai bao dam con cai duoc dén
truong day du, dugc tiém chung
dinh ky va tham gia cac chuong
trinh kiém tra sttc khoe thuong
xuyén. Diéu nay giup tré em ngheo

c6 co hoi phat trién toan dién vé thé

chat va tri tué, tir d6 dat dwoc
nhitng thanh cong l6n hon trong
hoc tap va si nghiép sau nay. Ngoai
ra, Bolsa Familia con tao diéu kién
cho cac gia dinh ngheo tiép can
nhtng dich vu y t& chat luong cao,

bao gom cham sdc strc khoe cho ba
me va tré em, phong ngtra va diéu
tri cac bénh truyén nhiém, tu van vé
dinh dwong... Diéu dé gitp cai
thién sttc khde ctia nguoi ngheo,
giam bdt ganh nang bénh tat cho xa
hoi, tao ra mot lwec lwong lao dong
khoe manh hon trong tuong lai.

Ba la, glam bét binh ding, thu hep
khodng cich giau ngheo. Bolsa Familia
dong vai tro quan trong trong viéc
thu hep khoang cach giau ngheo va
giam bat binh ding trong xa hoi
Brazil. Chinh sach tap trung vao
viec hd tro nhung ngtrou ngheo
nhat, giup ho ¢d co hoi cai thién
cudc song va vuon lén thoat ngheo.
bong thoi, Bolsa Familia clng
khuyén khich sy tham gia cua cac
nhom yéu thé trong xa hoi - nhu
phu nt, tré em, nguoi khuyét tat va
cic dan tdc thiéu sd - vao cac hoat
dong kinh t&, xa hoi va chinh tri.
Mot nghién ctru quy mo vao nam
2004-2015 két luén rang chinh sach
da giup glam dang ké ty 1& mac
bénh lao va ttt vong ¢ nhitng nguoi
song trong diéu kién ngheo doi
cung cuc, ddc biét la doi véi nguoi
Brazil ban dia/thé dan (indigena)
da mau va nhém pardo (nguoi goc
lai hon hop)'. Diéu nay cho thay
Bolsa Familia khong chi la mot
chinh sach trg cap tai chinh, ma con
la mot cong cu hiéu qua d€ cai thién
stec khoe va vi thé cong dong.

Nguyén tic

Bao dam su tro giup phu hop,
minh bach, hiéu qua va trach nhiém,
chinh sach Bolsa Familia tuan thu
cac nguyén tac hoat dong sau:

Thir nhét, hd tro c6 diéu kign dé gin
lién quyén loi véi trach nhi¢m. Bolsa
Familia chi duyra trén nguyén tac hd
tro c6 diéu kién, nghia la nhitng gia
dinh ngheo chi dwgc nhén tién tro
cap néu ho dap tng cac diéu kién cu
thé lién quan dén gido duc va y t&.
Diéu nay glup bao dam rang tién tro
cap duoc st dung hiéu qua cho cai
thién doi séng cuia nguwoi dan va
khuyén khich ho dau tu vao twong
lai ctia con cdi. Cac diéu kién dwoc

SO 9(137)@ THANG 9-2025

thiét k&€ phu hop véi hoan canh va
nhu ciu cua ting gia dinh, va duoc
giam sat chat ché boi nhitng co quan
chuc nang. Néu gia dinh nao khong
tuan thu cdc diéu kién, ho c6 thé bi
cat glam dinh chi hodc cham dat
vinh vién tro cdp. Nhu vay tao ra
mot co ché khuyen khich va rang
budc, bao dam rang cac gia dinh
nhan thitc dwoc trach nhiém cua
minh trong viéc cai thién cudc song.

Thi? hai, phin cdp va phi tdp trung
héa bang viéc trao nhiéu quyén cho dia
phuwong. Bolsa Familia duwoc thuc
hién thong qua mot hé thong phan
cdp va phi tap trung hoa, trong do
chinh quyén dia phuong déng vai
tro quan trong trong viéc xac dinh
dei tuong thu huong, cung cap dich
vu va glam sat chinh sach. Piéu nay
bao dam rang chinh sach duoc thuee
hién linh hoat va phu hop véi diéu
kién cu thé cua ting dia phuong.
Chinh quyén dia phuong con co
trach nhiém phdi hop véi cac to chirc
xa hoi va nhitng déi tdc khac dé
cung cdp cac dich vu bo sung cho
nguoi ngheo, nhuw tu van, dao tao
nghé va ho tro viéc lam. Co ché do
tao nén mang 1wdi ho tro toan dién,
gitp nguoi ngheo giai quyét nhiing
van dé phtc tap ma ho phai d6i mat.

Thir ba, minh bach va trich nhiém
gidi trinh nham bdo ddm sy tin twéng
ctia nguoi din. Bolsa Familia dwgc
quan ly mét cach minh bach va ¢
trach nhiém giai trinh cao. Thong tin
vé chinh sach - nhu danh sach nguoi
thu huodng, s6 tién trg cap va két qua
hoat dong - duwoc cong khai trén cac
phuong tién truyén thong va trén
trang web ctia Chinh phu. Diéu nay
giup nguoi dan c6 thé gidm sat
chinh sach va bao dam rang tién
thué ctia ho dwgc st dung hiéu qua.
Chinh sach cling dwoc kiém toan
thuong xuyén boi cac co quan kiém
toan doc lap dé bao dam tinh chinh
xac va trung thuc ctia nhiing s6 liéu
thé'ng ké. Hoat dong d6 gitp cung
cO niém tin cua ngu’m dan vao chinh
sach va bao dam rang cac nguon luc
cong dwoc st dung mot cach co
trach nhiém.

Vit Lé, Gitip nguoi nghéo trinh bénh lao ¢ Brazil, https://www.sggp.org.vn/giup-nguoi-ngheo-tranh-benh-lao-o-brazil-post777256. html
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Pac diém

Chinh sach Bolsa Familia c6 mot
sO dac diém ndi bat:

Mot la, quy md va pham vi rong Ion.
V6i hang chuc triéu gia dinh ngheo
trén khap Brazil dwoc huong loi,
Bolsa Familia la chinh sach an sinh
xa hoi 16n nhat Brazil va cling 1a mot
trong cac chinh sach an sinh xa hoi
16n nhat thé gioi.

Hai la, tic dpng da chiéu. Bolsa
Familia khong chi lién quan dén van
dé kinh té - tai chinh, khong chi gitp
x6a ddi giam ngheo, ma con cai
thién sttc khoe, gido duc va cac chi
sO phat trién con ngubi khac.

Ba la, dwoc nhin rong va lan toa
khdp thé qiéi. Bolsa Familia ctia Brazil
da tro thanh mot mo hinh an sinh xa
hdi duoc nhiéu qué’c gia khéc tham
khao, hoc hoi va nhan rong. Nhiéu
nuwdc & My Latinh, chau Phi, chau A
va mot s6 nude & chau Au, chau Dai
Duong da trién khai nhitng chinh
sach teong tw dua trén kinh nghiém
cta Brazil.

Bon la, co tinh bén virng cao. Bolsa
Familia dwoc thiét k& dé cé tinh 1au
dai, bén vitng cao. Chinh sach duoc
bao tro boi ngan sach nha nwdc va
duwoc quan ly mot cach hiéu qua,
minh bach. Bong thoi, Bolsa Familia
cting khuyén khich nguoi ngheo tw
vuon lén va thoat khoi su phu thude
vao tro cip, giup ho xay dung
twong lai t6t dep hon cho ban than
va gia dinh.

Co ché, phuong thic thuc thiva
quan ly, giam sat Bolsa Familia

Co chéva phuong thic thyc thi

Vé doi twong va tiéu chi lya chon:
Cadastro Unico (S6 dang ky duy
nhat) dong vai tro la cong cu chinh
dé xdc dinh nhiing gia dinh nao
ngheo trén khap lanh thd lién bang
Brazil. N6 thu thap va lvu trit mot
luong rat 1on dor liéu, bao gom
thong tin chi tiét vé thu nhép, trinh
dd hoc van, tinh trang viéc lam va
cdc dac diém nhan khiu hoc khéc
cta thanh vién gia dinh. Thong tin
nay sau do duoc sw dung d€ tinh
diém cho mdi gia dinh, va nhiing
gia dinh c6 diém s6 thap nhat, cho

thay tinh trang kho khén, ngheo doi
nhit sé dwoc wu tién tham
gia/hudng tro cap tir Bolsa Familia.
Ngoai cdac tiéu chi thu nhap co ban,
chinh sach con wu tién dac biét cho
nhiing gia dinh c6 cac dac diém
khién ho dé bi ton thuorng hon - nhw
gia dinh c6 thanh vién la nguwoi
khuyét tat, thiéu nang, gia dinh do
me don than dung dau, gia dinh
song tai khu vuc ngheo déi hodc co
diéu kién song kho khan cung cuc. ..
Débao dam rang Bolsa Familia tié€p
can dugc nhitng nguoi thue sw can
dén no6 nhat, cac gia dinh ngheo
tham gia/duoc hudng tro cdp phai
cap nhat thong tin cta ho trong
Cadastro Unico it nh&t 2 ndm mot
lan. Diéu nay giup chinh sach duy
tri tinh chinh xac va bao dam rang
cac ngudn luc dugc phan bd mot
cach hiéu qua.

Veé mikc tro cdp va phwong thikc chi
trd: Mtec tro cdp ma mdi gia dinh
ngheo nhdn duoc/thu hwdng tinh
toan dua trén cong thitc phttc tap, co
tinh dén nhiéu yéu t6 khac nhau:
quy mo gia dinh, s luong tré em va
dd tudi cua chiing, thu nhéap hién tai
cta gia dinh... Cong thitc nay dwoc
thiét ké d€ bao dam cho nhitng gia
dinh ngheo nhat nhan dwgc mc tro
cdp cao nhat, dong thoi tro cap mot
muc phtt hop véinhu cau cu thé cua
tirng gia dinh ngheo. Ngoai khoan
tro cap co ban, Bolsa Familia con ¢
cac khoan trg cdp bd sung hang
thang cho nhitng gia dinh nghéo c6
tré em di hoc (29 USD cho mbi tré
em tr 6 tudi tré xuéng va 9 USD cho
mdi tré em hodc thidu nién tir 7 dén
18 tudi), phu n&t mang thai (9 USD),
nguoi song mot minh/ddc than (28
USD)™. Tién tro cdp dugc chuyén
truc tiép dén tai khoan ctia nhiing
gia dinh ngheo tai ngan hang qudc
doanh Caixa Economica Federal
(ngan hang 16n thtt hai ¢ Brazil, c6
hon 14.000 dai ly giao dich va may
ATM). Thé tir duoc sit dung dé chi
tra tién cho nhitng gia dinh ngheo
thu huong/nhan tro cdp va duoc
chép thuan rong rai khap Brazil. Gia
dinh ngheo ¢4 thé stt dung thé nay

dé rut tién mat tai may ATM hodc dé

thanh toan hang hoéa va dich vu tai

cta hang. Ngoai ra, Chinh phu
Brazil con thiét 1ap hé théng nhiing
diém chi tra di dong & cac vung
nong thon, viing sau vung xa - noi
nhitng gia dinh ngheo khong co
quyén/kha nang truy cap vao cac
dich vu ngan hang truyén thong.

Vé diéu kién rang budc: D€ cd thé
tham gia va thu huwong/nhan trg cap
tir Bolsa Familia, nhitng gia dinh
ngheo phai dap tng, tuan thu mot
s diéu kién co ban vé gido ducvay
t€. Vi gido duc, diéu kién la tré em
ctia nhitng gia dinh ngheo phai di
hoc thwong xuyén (khong dudi 85%
s8 budi hoc chinh thitc), nham bao
dam cho tré em tit nhitng gia dinh
nay co6 co héi duoc gido duc, ttt do
cai thién trién vong twong lai ctua
ching va giup chung thoat khoi
vong ludn quén ctia ngheo déi. Con
vOiy t€, diéu kién la nhiing gia dinh
ngheo thuc hién dugc day du (kem
thong tin cap nhat va bdo cao) tiém
chfmg (d6i véi tré em) va cham soc
stec khoe trudc khi sinh (d01 véi phu
ni mang thai), nham cai thién tinh
trang sttc khoe ctia ho. Chinh sach
cling cung cdp gido duc vé dinh
dudng va sttc khoe cho nhfrng gia
dinh thu hu’ong/nhan tro cap, gitip
dua ra cac quyet dinh dung dan,
httu ich cho sttc khoe thanh vién gia
dinh minh... Chinh quyén dia
phuong chiu trdch nhiém giam sat
viéc tuan thi1 cac diéu kién ctia Bolsa
Familia. Ho dung nhiéu bién phap,
cach thirc khac nhau dé€ theo doi
viéc di hoc, tiém ching va cham séc
stec khde, va ho cé thé dinh chi hodc
cham dut tro cdp cho gia dinh nao
khong tuan tht cdc dieu kién nay
(chéng han, gia dinh ngheo co tré
em di hoc thuong xuyén phai bao
cao 2 thang mot lan, néu gia dinh
nao khong tuan thu 5 Ian lién tiép
thi sé bi chdm dtit tro cap vinh vien).

Quan lyj va giam sdt

VEé phin cdp quan ly: BO Phat trién
Xa héi (MDS) la co quan trung
uong, chiu trach nhiém thiét lap cac
nguyén tac va quy dinh cta Bolsa
Familia, giam sat tong thé viéc thuc
thi va danh gia tac dong cta chinh
sach. Chinh quyén bang la co quan
diéu phoi chinh sach & cap bang va

2 Hoang Dan, Chinh sich cong truyén cam hitng, https://ct.qdnd.vn/quoc-te/chinh-sach-cong-truyen-cam-hung-532419
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cung cap hd tro ki thuat cho chinh
quyén dia phuong. Chinh quyén dia
phuong chiu trach nhiém xac dinh
va dang ky nhing gia dinh du diéu
kién, glam sat viéc tuan thu cac diéu
kién, va cung cdp cac dich vy ho tro
cho nhitng gia dinh thu hwong/nhan
tro cap.

Vé hé thong gidm sdt va danh gid
toan dién: MDS thuc hién kiém tra
thuong xuyén dé bao dam rang
Bolsa Familia dang dwoc thyec thi
dang cach va tién dang dén dung
nguwoi. MDS thyc hién khao sat
thuong xuyén dé€ thu thap thong tin
vé tac dong cua chinh sach d6i véi
cac gia dinh thu huodng/nhan tro
cdp. MDS ciing phan tich dit liéu tte
Cadastro Unico va nhu’ng nguon
khac dé theo doi hiéu qua ctia Bolsa
Familia va x4c dinh cac van dé tiém
an. MDS con uy thac nhitng danh
gia doc lap vé chinh sach dé€ nhin
nhan khach quan tac dong cianoé va
xdc dinh cdc linh vuc can diéu
chinh, cai thién.

Ve ting cwong minh bach va trich
nhi¢m gidi trinh: Chinh phu Brazil da
thiét 1ap mot cong théng tin minh
bach, cung cap thong tin chi tiét vé
Bolsa Familia, gom ca danh sach
nhitng gia dinh thy hedng/nhan tro
cdp, sO tién ho nhan dugc va cac
diéu kién ma ho phai tuan thu.
Chinh sach nay ciing duwoc kiém
toan thwong xuyén boi Van phong
Kiém toan Lién bang (TCU) - mot co
quan doc lap, c¢é chiic ndng kiém
soat hoat dong quan ly va tai chinh
lién bang Nhfrng gia dinh ngheo
con ¢6 quyeén khiéu nai néu ho cho
rang ho da bi tir chdi trg cap mot
cach bat cong hoac néu ho khong
hai long v6i cach thitc chinh sach
dang thiec hién.

Tac dong trong nudc va anh

huéng quéc té ctia Bolsa Familia

Tac dong trong nudc va hiéu qua

Chinh sach Bolsa Familia ctua
Brazil da tao ra tac df)ng noi dia sau
rong va dat hiéu qua dang ké:

Giam ngheo doi va bat binh ding
mot cach dn twong va bén virng. Bolsa
Familia da c6 tac dong to 16n dén
viéc giam ngheo va bat binh c’[ang o
Brazil. Ty 1é ngheo déi da giam

manh va khoang cach vé thu nhap
gitta nguoi glau voi nguoi ngheo
cling da rat ngan lai. Chinh sach nay
duoc coi 1a yéu td quan trong hang
dau giup Brazil thoat khoi tinh trang
ngheo ddi kinh nién va xay dung
mot xa hoi cong biang hon. Hang
chuc triéu gia dinh da thoat khoi doi
ngheo nho no, dac biétla o cac ving
nong thon, vung sau vung xa va
nhitng khu viee ngheo nhét caa dat
nudc. Cac bao cdo, danh gia cua
Lién hop quoc (UN) va Ngan hang
Thé gidi cung khang dinh Bolsa
Familia da gop phan dang ké vao
viéc glam ty 1&é ngheo va bét binh
dang & Brazil.

Cai thién cdc chi s6" xd hoi quan
trong va tgo co hoi cho nguwoi ngheo.
Bolsa Familia cling gép phan cai
thién cac chi sd xa hoi quan trong
nhuw ty 1€ di hoc, ty 1€ tiém ching va
tinh trang dinh dudng ctua tré em
ngheo. Nho ¢6 chinh sach nay, nhiéu
tré em da cé co hoi dén truong va
dwoc chdm sdc strc khoe tot hon, tao
nén tang cho mot twong lai twwoi sang
hon. Viéc cai thién c4c chi s6 xa hoi
khong chi gitip nang cao chat lwong
cudc sdng ctia nguoi ngheo, ma con
giap tao nén mot luc Iong lao dong
khoe manh va cé trinh d6 hoc van
cao hon cho twong lai.

Tang cwong quyén lyc gia dinh ciia
phu nir. Viéc trao tién trg cdp truc
ti€p cho cac ba me da giup tang
cuong quyeén luc kinh t& va xa hoi
ctia phu nit trong gia dinh. Phu ni®
6 tinh noi 1on hon trong viéc quyét
dinh chi tiéu va dau tu gido duc, st
khoe ctia con cai.

Thiic ddy tang truong kinh téva tao
viéc lam cho nguwoi dan. Bolsa Familia
khong chi mang lai lgi ich cho
nhitng gia dinh ngheo ma con tac
dong tich cuc dén nén kinh t€ Brazil.
N6 tao ra hiéu Ging lan tda trong nén
kinh t€ dia phwong, khi nguoi
ngheo ¢ thém tién dé€ mua hang
héa va dich vy, thic day san xudt va
tao viéc lam. N6 con giup giam sw
phu thudc vao cac khoan vay nang
1ai, va cai thién kha nang tiép can tin
dung ctia nguoi ngheo... Viéc thic
day tang truedng kinh t€ va tao viéc
lam gitp dinh hinh mot vong tuan
hoan tich cuc, trong d6 ngwoi ngheo
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c6 co hoi cai thién cudc séng cua
minh va déng gdp vao su phat trién
ctia dat nudc.

Anh hudng quéc té’

Chinh sach Bolsa Familia cﬁng
lan toa, tao anh huong sau rong
khip khu viec My Latinh va trén
toan cau:

Bolsa Familia tré thanh mdt chinh
sich an sinh xd hgi tién phong va dién
hinh, dwoc nhiéu quoc gia tham khdo, hoc
héi va dp dung. K€ tix khi hinh thanh,
su6t hon hai thap ky phat trién vira
qua, Bolsa Familia ctia Brazil - v6i mo
hinh tiéu biéu “chuyén tién cé diéu
kién” (Conditional Cash Transfer -
CCT) - da lan rong ra khap khu vue
My Latinh va trén toan thé giéi. O My
Latinh, ngoai Mexico va Colombia,
nhiéu nuwdc khic nhw Peru, Chile,
Ecuador, Argentina... da tham khao
Bolsa Familia va trién khai cac k&
hoach CCT dé g1a1 quyét nhitng van
dé xa hoi cua riéng minh. O chau Phi,
nhiéu nuéc nhu Nam Phi, Uganda,
Ghana, Maroc, Kenya, Zambia...
trién khai cac chuong trinh CCT dua
trén kinh nghiém ttr Bolsa Familia,
tap trung vao gido duc, y t& va dinh
duong cho tré em. O chau A, nhiéu
nudc nhwe Bangladesh Indonesia,
Phlhpplnes AnDb... ciing 4p dung
mo hinh CCT d€ glarn ngheo, cai
thién y t&'va gido duc, dong thoi thic
ddy binh dang giéi. Md hinh CCT
kiéu Bolsa Familia Cung da hoac
dang thuc hign & mot s6 nudc chau
Au (Iceland Anh, Albania, Tho Nhi
Ky) va chau Dai Dwong (Uc, New
Zealand). Sy lan tdéa sau rong mo
hinh CCT kiéu Bolsa Familia trén thé
gioi cho thdy tinh hiéu qua va kha
nang thich ting cao ctia n6, dong thoi
chttng minh rang Bolsa Familia da co
tac dong to 16n dén chinh sach an
sinh xa hdi toan cau.

Bolsa Familia tro thanh mgt phirong
tién tich cwc, higu qud trong chia sé va
hop tic quoc té ciia Brazil. V6i mo
hinh CCT trong Bolsa Familia,
Brazil khong chi la qudc gia tién
phong trong linh vue CCT, ma con
la quéc gia dong hanh tich cyc, sdn
sang chia sé kinh nghlem hd tro ky
thuat va xay dung nang lwec cho cac
nudc khac (t6 chirc nhitng hoi thao,
hoi nghi, khda dao tao... d€ chia sé
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kién thirc, kinh nghiém, cw nhfrng
chuyén gia dén cac nudc dé tu van,
hd tro ky thuat trong qua trinh thiét
ké, thue thi va danh gia cac chinh
sach CCT kiéu Bolsa Familia; cung
cap nhiing chuwong trinh dao tao cho
can bo chinh phu, chuyén gia va dai
dién ctia nhitng t6 chiic phi chinh
phu tir cac nudc khac dé€ giap ho
nang cao kién thirc, ky nang va nang
lwee trong linh vuc CCT). Su hop tac
qudc ténay giup lan téoa nhiing thanh
cong cua Bolsa Famﬂia, xay dung
mot cdong dong toan cau cam két
chong ngheo ddi, giam bat binh dang
va dat duoc cdc Muc tiéu Phat trién
bén vitng (SDGs) ctia Lién hop qudc.

Bolsa Familia ciing tré thanh nguon
dong lyc cho cic t6 chirc quoc té. Su
thanh cong va lan toa cta Bolsa
Familia da tao ra nhitng dong luc

manh mé cho cac t& chitc qudc t&€

quan trong nhue UN, WB, IMF..

nham ung hg, khuyen khich va ho
trg nhitng qudc gia trién khai mo
hinh CCT kiéu Bolsa Familia. C4c t&
chtc nay cung cdp tai chinh va hd

tro ky thuat cho nhiing qudc gia dé

giup trién khai va thiét ké, thuc thi
CCT; dong thoi, thuc hién nghién
ctu va danh gia vé tac dong cua
CCT dé cung cap bang chiing cho
cac nha hoach dinh chinh sach va
cong dong toan cau. Sw ung ho cua
cac to chiec qudc t€ d6 gitip mo rong
pham vi anh hwong cua CCT, thu
hit moi quan tdm ctia cdc nha hoach
dinh chinh sach va cong dong, cung

cap nguon luc va kién thuc dé€

nhitng qudc gia c6 thé trién khai,
thiee thi CCT mot cach hiéu qua.

Cackhé khan, han ché va thach
thuic d6i véi Bolsa Familia

Maic du chinh sach Bolsa Familia
ctia Brazil duwoc trién khai, thuwc thi
kha sudn sé, thuan loi, dat dwoc
thanh qua to 1on va c6 stic lan toa,
anh huwong sau rong, nhung no cling
da va dang phai duwong dau voéi
nhiéu han ché, khé khan, thach
thirc, doi hoi Chinh phu, cdng dong
nguoi ngheo va toan thé xa hoi
Brazil phai c6 nhitng giai phap va
hoat dong d& diéu chinh, khéc phuc,
vuot qua:

@

Thit nhat, sw bat binh ding co ciu
va rao can tiép cdn. Brazil - voi dac
trung la mot qudc gia cé mie d) bat
binh déng kinh t€&, xa hoi thudc hang
cao nhat thé gidi - tao ra mot moi
tru’ong day ray nhtrng rao can doi
voi viéc t1ep can Cong bang cac dich
vu y té, gido duc va an sinh xa hoi.
St phan hoa giau ngheo, khéc biét
vé ton gido, phan biét sic toc va
chénh léch vé diéu kién song gitta
cac vung mién dia ly déng vai tro
nhw nhitng btec teong vo hinh, ngan
can nhiing ddi twong thuc sy can sy
hd tro nhat tiép can chinh sach Bolsa
Familia mot cach hiéu qua va kip
thoi. D€ glal quyét van dé nay, can
co nhung nd luc déc biét nham xac
dinh va ti€p can nhitng nhém dan
cur dé bi ton thuwong nhat, thong qua
cac chuong trinh ti€p can cong dong
cht dong, phdi hop véi cac t6 chie
xa hoi dia phuong va st dung cong
nghé dé thu thap va phan tich di
liéu, ttr d6 bao dam khoéng ai bi bo
lai phia sau.

Thir hai, sw phan doi tir cic nhom
ddc quyén va dp lic chinh tri. Mot b
phan khong nho trong xa hoi Brazil,
nhét 1a nhiing ngwoi thudc tang 16p
trung luu va thuong leu ¢ cac thanh
pho 16n nhu Sao Paulo va Rio de
Janeiro, thuwong thé hién thai d6 hoai
nghi, tham chi 1a phan d&i chinh
sach Bolsa Familia. Ho cho rang
nhitng ngwoi nhan tro cap khong
thiee sy xttng dang voi su ho tro ti
Chinh phu, hodc lo ngai vé ganh
nang tai chinh ma chinh sach gay ra
cho ngan sach qudc gia... Nhiing
quan diém tiéu cyre d6 o thé tao ap
luc chinh tri dang ké'1én chinh sach,
lam suy yéu su ung hd cta cdng
chiing va gay kho khan cho viéc duy
tri ngu6n tai tro 6n dinh. D& d6i pho
voi thach thie nay, can c6 chién
dich truyén thong manh mé, tap
trung vao viéc nang cao nhan thitc
vé tac dong tich cuc cua Bolsa
Familia d6i véi viéc giam ngheo, cai
thién sttc khoe va glao duc, dong
thoi nhan manh rang day la mot
khoan dau tu quan trong vao tuong
lai ctia dat nude.

Thir ba, hiéu qud khong dong déu
giita khu vwec thanh thi va nong thon.

Mac du Bolsa Familia da chiing
minh dwoc hiéu qua trong viéc cai
thién doi song cua ngu’éi dan ¢ ca
khu vuc thanh thi va nong thon,
nhung nhiéu ngh1en ctu chi ra rang
chinh sach nay c6 xu hudng hoat
dong tot hon ¢ nhitng vung ndng
thon - noi tinh trang ngheo doi
thuong tdp trung cao do va cac
mang lwdi an sinh xa hdi con han
ché. O céac thanh phd 16n, sy phtic
tap cta cudc séng do thi, sy canh
tranh gay gat trén thi trtrong lao
dong va sy san co cua cac Chtrong
trinh ho tro khéc... c6 thé lam giam
tac dong twong doi cua Bolsa
Familia. D€ t6i wu hda hiéu qua ctia
chinh sach & khu vuc thanh thi, can
c6 su diéu chinh linh hoat trong
thiét k& va trién khai, tap trung vao
viéc cung cap nhu’ng dich vu ho tro
toan dién hon, bao gom dao tao ky
nang, tw van viéc 1am, hd tro chdm
soc tré em va tiép can cac dich vu y
t&, gido duc chét luong cao.

Thir tw, nguy co lam suy yéu cdc
chinh sdch xd hoi khic. Mot s& nha
nghién cttu va phé binh cho rang
viéc tap trung qua murc ngudn luc
va su cha y vao Bolsa Familia vo
tinh lam suy yé’u cac chinh sach xa
hoi khac, von c6 thé cung cdp
nhitng dich vu va ho tro b sung
cho nguoi ngheo - chang han céac
Chuong trinh ho tro nha ¢, cham
soc stic khoe tam than va phon
chéng bao luc gia dinh. Diéu do de
dan dén mot hé thong an sinh xa
hoi kém toan dién va thiéu sy phoi
hop, gay kho khan cho viéc giai
quyét cac van dé ngheo doi mot
cach bén ving. D€ tranh tinh trang
nay, can c6 mot su phéi két hop
chat ché gitra Bolsa Familia véi cac
chinh sach xa hdi khac, bao dam
cho ching bé trg 1an nhau va tao
thanh mot mang lwdi an sinh xa hoi
ving chic, dap ung day du nhing
nhu cau da dang cua nguoi ngheo.

Thir ndam, nhitng thay d6i trong hé
thong thué va tic dong tiéu cwc cua
thué” gid tri gia ting. Sw cai to0 hé
thong thué cua Brazil, dac biét 1a
viéc 4p dung thué gia tri gia tang
(VAT) cao, cé thé gay ra nhiing kho
khén méi cho nguoi tiéu dung, nhat
la nhiing gia dinh c6 thu nhéap thap.
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DPhit thiwe phdm tiv thién trén duwong phd Rio de Janero, Brazil.

Thué VAT, cho du duoc thiét ké, ap
dung d€ tang doanh thu cho Chinh
phu va don gian hoa hé thong thué,
van c6 thé khién tang gid hang hoa
va dich vu thiét yéu, tir d6 1am giam
sttc mua cuia nguoi ngheo va lam
suy yéu tac dong tich cuc cua Bolsa
Familia. D€ giam thiéu tac dong tiéu
cuc cta thué€ VAT d6i voi nguoi
ngheo, Chinh phti c6 thé xem xét ap
dung cac giai phap nhu giam thué
hodc mién thué d6i véi cac mat hang
thiét yéu, cung cap cac khoan tin
dung thué€ cho nhiing gia dinh c6
thu nhap thap, hodc tang cuong cac
chinh sach ho tro tién khéc.

Thir sdu, khé khin trong viéc mién
triv thué. Viéc bao dam rang cac
nhom va linh viee xttng dang dwoc
mién trir thué VAT (chang han: thiét
bi y t& thudc men, mot s6 loai thue
pham) that sy nhan duoc sw hd tro
nay la mot thach thiec 16n. Cac nhém
loi ich te nhan va nhitng hoat dong
van dong hanh lang bat 1oi ¢ thé
tim cach loi dung hé théng, lam suy
yéu tinh cong bang va hiéu qua cta
no. D€ ngén tinh trang do, can co
mot hé thong giam séat va kiém tra
chit ché, bao dam ring cac quy dinh
vé mién trir thué dwoc thue thi mot
cach nghiém ngat va minh bach.

Thir bay, nguy co gian ldn va lam
dung. Ciing nhu bat ky chinh sach
tro cdp tién nao, Bolsa Familia lu6én
tiém 4n nguy co gian 1an va lam
dung - chang han khai bao thong tin
sai 1éch dé du diéu kién nhéan tro
cdp, hodc str dung tién tro cdp cho
cac muc dich khong phu hop (ké ca
te phia quan ly, chi tra va phia
nguwoi nhan). Diéu nay doi hoi
nhiing bién phap giam sat va kiém
tra hiéu qua, bao gom kiém tra chéo
dit liéu, thanh tra tai chd va duong
day néng t8 giac, d€ bao dam rang
tién dugc phan phoi dung muc dich
va dén duoc voi nhitng nguoi thuc
St can.

Thir tam, vin dé vé tinh bén viing
va sy phu thugc vao trg cip. Sw phu
thudc qua mirc vao tro cap tir chinh
quyeén co thé tao ra vong luin quan,
trong d6 ca nhan ngheo, gia dinh
ngheo tré nén y lai vao su hé tro tai
chinh ma mat dan di dong luc dé tw
tim kiém viéc lam va ty vweon 1én
thoat ngheo. Tinh bén viing cta
Bolsa Familia trong dai han - dédc biét
khi d6i mét véi bién dong kinh té va
thay doi chinh tri - la mot thach thiee
16n. D€ giai quyét van dé nay, can co
cac chinh sach dao tao ky nang, tw

Anh: Internet.

van viéc 1am va hd tro khoi nghiép,
giup nguoi ngheo c6 thé ty tao ra
thém thu nhap va giam dan sw phu
thudc vao tro cap ctua Chinh phu.
Thir chin, sw ciin thiét ciia cdc chinh
sdch bd sung va phoi hop lién nganh.
Bolsa Familia khong nén dwoc coi la
mot giai phap doc lap cho van dé
ngheo déi va bat binh dang. D& dat
duoc nhiing tién bd thuc su va bén
vitng, can phai 6 cac chinh sach bo
sung trong nhitng linh virc nhw gido
dug, y t& tao viéc lam va phat trién
ky nang. Diéu d6 doi hoi su phoi két
hop chit ché gitta cdc bo, nganh va

cac cdp chinh quyén (trung
uwong/lién bang - bang - dia

phuong/co s06), cling nhu sy tham
gia cua nhitng t6 chitc xa hoi va khu
virc te nhan.

Nhu vay, dé€ chinh sach Bolsa
Familia thwc sy quan trong, hiéu
qua va bén viing, né can phai vuot
qua nhiéu han ché, kho khan, thach
thiic vé bat binh dang, cai cach thué
va quan ly chuwong trinh mot cach
minh bach, dong thoi tao ra moi
treong kinh t€, xa hoi thuan 1¢i cho
nguoi ngheo, gia dinh ngheo c6 thé
tw lwc vaon 1én.

N.AH
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