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VAN DE AN SINH XA HOI cUA VIET NAM
TRONG VAN KIEN DAI HOI PANG LAN THU XIV

TS NGUYEN ANH HUNG"

Tém tat: An sinh xd héi luon la linh viec xd hdi rong 16m va quan trong hang ddu trong sw phdt trién cia
cdc quoc gia trén thé Qidi noi chung ciing nhw Vigt Nam néi riéng. Trong Van kién Dai hoi lan thir XIV cia
Dang Cong san Viéet Nam vira qua, vin dé dé da dwoc nhin nhdn da chiéu, toan dién va dwa ra nhitng chi
trwong, dinh hwong phu hop, linh dong, sing tao, hiéu qua va nhan van. Bai viét nay nghién cieu, phan tich,
ddnh gid nhiéu mdt cua vin dé an sinh xi hi Viét Nam thé hién trong Vin kién Dai hdi Dang lin thir XIV.

T khéa: An sinh xa hoi, Pai hoi X1V, Viét Nam.

Abstract: Social security is always the largest and most important social field in the development of
countries in the world in general and Vietnam in particular. In the recent Documents of the 14th Congress
of the Communist Party of Vietnam, that issue was viewed multi-dimensionally and comprehensively and
provided with appropriate, flexible, creative, effective and humane policies and directions. This article
researches, analyzes and evaluates many aspects of Vietnam's social security issues expressed in the
Documents of the 14th Party Congress.

Keywords: Social security, 14th Congress, Vietnam.

Vi thé chién lugc va tam
nhin an sinh xa héi trong
Van kién Pai hoi XIV

Trong bdi canh thé gidi dang
trai qua nhiing bién dong sau sac
va phtic tap, voi nhitng thach thire
mang tinh toan cau nhw dai dich
COVID-19 da lam dut gay chudi
cung tng, cac xung dot dia chinh
tri gia tang, bién doi khi hau ngay
cang khdc liét cung voi nhitng
thach thtc an ninh phi truyén
thong, Viét Nam dudi su lanh dao
ctia Bang da va dang tiép tuc kién
dinh véi muc tiéu phat trién 1ay
con ngroi lam trung tam. Tw duy
“khong dé€ ai bi bo lai phia sau”
khong chi la mét khau hiéu ma da
tro thanh mot tru cot quan trong,
mot nguyén tac dinh hudéng cho
toan b hé thong chinh tri trong
viéc bao dam s 6n dinh chinh tri -
xa hoi va phét trién bén viing cuia
dat nudc.

Van kién Dai hoi XIV da ké
thira va phat trién manh mé tu
duy nay, dac biét nhdn manh
rang phat trién kinh t& phai di
doi vdi cédi thién va nang cao
toan dién doi s6ng nhan dan,

bao dam cong bang xa hoi, cham
lo ngay cang t6t hon cho cac
nhom yéu thé. Pay khong chi la
mot ndi dung quan trong trong
tam nhin phat trién dén nam
2030 va 2045, ma con la kim chi
nam cho viéc xdy dung mot
nude Viét Nam phon vinh, hanh
phtc, van minh.

Trong hé thdng cac chi tiéu
phat trién chu yéu giai doan 2026-
2030, Van kién Dai hoi XIV da dé
ra nhiéu muc tiéu mang y nghia
xa hoi sau sic, thé hién ro quan
diém phat trién vi con nguoi.
Dang chu y, ty 1é ho ngheo theo
chuan ngheo da chiéu phan dau
giam binh quéan tir 1-1,5 diém
phan tram mdi ndm. Viét Nam
cling dat muc tiéu thudéc nhém 40
qudc gia c6 chi s6 hanh phtic cao
nhat thé gioi.

Nhitng chi tiéu nay khong chi
khang dinh chat lwong song va
mttc d¢ thu hudng an sinh xa hoi
cua nguoi dan la két qua, ma con
la thwde do quan trong danh gia
thanh cong cua sy phat trién.
Vén kién Pai hoi XIV dong thoi
xac dinh rd nhiém vu giai quyét
tot cac chinh sdch xa hoi, bao

d3am an ninh, an sinh, an toan, an
dan; trong d6 cong tac dén on
dap nghia, chdm lo nguwoi co6
cong voi cach mang, gia dinh
chinh sach, nguoi ngheo, nguoi
dé bi ton thuong tiép tuc duoc
dat ¢ vi tri vu tién hang dau.

Su hién dién va nhan manh

cta an sinh xa hoi trong cac

cau phan Van kién Dai héi XIV

Vén dé an sinh xa hoi (ASXH)
duoc Iong ghép va thé hién mot
cach nhat quan, xuyén sudt trong
nhiéu phéan co ban ctia Van kién
Dai hoi XIV, phan anh tim quan
trong chién lwgc cua nod. Su hién
dién, nhdn manh ctia ASXH
trong cac cdu phan chinh gom:

Trong Bdo cdo Chinh tri: Nén
tang triét Iy phdt trién va dinh
huéng chién lugc

Bao cao Chinh tri, vdi vai tro
la van kién tong quat nhat, mo
duwong cho toan b dinh hudng
phat trién cua Dang, da danh
mot vi tri rdt quan trong cho van
dé ASXH.

Triét ly “phat trién vi con nguoi”:
Bao cdo Chinh tri da khai quat

* Vién Nghiéu cttu chau Au va chau My. Bai nghién ctru phuc vu Nhiém vu khoa hoc cdp Bd nam 2025-2026

“Van dé an sinh xa hdi &@ mét s6 nuwdc My Latinh hién nay” (ma s& Nhiém vu: KHXH/NV/2025/160).
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héa manh mé triét ly nay, coi con
nguoi la chu thé, la muc tiéu va
la dong luc cua sy phat trién.
Trong d6, ASXH dugc xem la
biéu hién sinh dong nhat cta
viéc dat con nguoi vao trung
tam. Viéc bao dam ASXH khong
chi la chinh sach phﬁc lgi ma con
la sy dau tw vao nguon lyc con
nguoi, tao nén tang Vumg chac
cho sy phat trién bén viing.

Tich hop v6i phit trién kinh té’-
xd hoi: Piém mdi quan trong la
sy tich hop chat ché gitra téng
truong kinh t& voéi tién bd va
cong bang xa hoi. Bao cdo khang
dinh khong thé c¢6 tang truong
kinh t&€ bén viing néu khong di
kém vi s cai thién ro rét vé doi
song, gido duc, y t&€ va cac dich
vu xa hoi co ban cho moi ngwoi
dan. Sy phét trién kinh t& phai
tao ra ngudn luc dé€ bao dam
ASXH, va nguwoc lai, mot hé
thong ASXH t6t sé tao ra luc
leong lao dong khoe manh, cé
ky nang, tt d6 thuc day ting
treong kinh té.

Nguyen tic “khong dé'ai bi bo li
phia sau”: Nguyeén tac nay khong
chi dwoc nhac lai ma con duoc cu
thé hoa thanh cac nhiém vu va
chi tiéu. N6 ham y mot cam két
manh mé vé su cong bang, bao
quat, bao dam rang moi cong
dan, bat ké hoan canh, dia vi,
déu c6 co héi thu huong day du
cac thanh qua cua sy phat trién.
biéu nay ddc biét quan trong doi
v6i cdc nhom yéu thé nhue nguoi
ngheo, nguoi cd cong, nguroi
khuyét tat, tré em c6 hoan canh
dac biét.

Dinh hwong cho “xdy dung mot
nwéc Vigt Nam phon vinh, hanh
phiic, vin minh”: Khat vong nay
khong thé dat duoc néu thiéu
vang mot hé thong ASXH viing
manh. Bao cdo Chinh tri lién két
chat ché gitra phat trién kinh t€,
nang cao doi song tinh than, bao
ve moi treong va bao dam ASXH.

Hanh phtc ctia con nguoi Viét
Nam dwoc dinh hinh khong chi
bdi su giau c6 vé vat chat ma con
boi sir an tam vé stec khoe, sw on
dinh ‘trong cudc sdng, va s gan
két cong dong.

Chi tiéu ve giam ngheo va chi s6’

hanh phiic: Viéc dé ra cac chi tiéu
dinh luong - nhu giam ty 1€ ho
ngheo theo chuan ngheo da
chiéu (binh quan 1-1,5%/nam) va
huwéng t6i nhom 40 qudc gia ¢

chi s hanh phuc cao nhat thé

gidi - la nhitng minh ching 1o
rang nhat cho sy uwu tién cua
Dang ddi véi ASXH. Day la
nhitng chi tiéu mang tinh dot
pha, doi hoi nhitng no lwc phi
thuong va su d6i mdi toan dién
trong cach ti€ép can va thuc thi
chinh sach.

Trong Bdo cdo Kinh té - xd
héi: Cy thé héa muc tiéu va gidi
phap thuc thi

Béo cdo Kinh t& - xa hoi di sdu
vao phan tich cac khia canh cu
thé, cung cap so liéu, danh gia
thuc trang va dé xudt cac giai
phap kha thi d€ hién thuc hoa
cac muc tiéu vé ASXH.

Giam ngheo da chiéu va bén
virng: Pay la mot trong nhitng
nhiém vu trong tam, dwoc phan
tich chi tiét voi cac giai phap tap
trung vao viéc nang cao thu
nhap, cai thién diéu kién song co
ban (nha &, nwdc sach, vé sinh),
va tang cuong kha nang ti€p can
cac dich vu xa hoi thiét yéu (giao
dug, y t€). Vén kién nhan manh
viéc chuyén tir chinh sach ho tro
mang tinh thoi vu sang céc
chuong trinh giam ngheéo bén
viing, dua trén co ch€ thi treong
va kha nang tu tao sinh k& cua
nguoi dan.

Phit trién hé thong bdo hiém xa
hgi da tang va bao phu toan dan:
Vén kién dé cap dén viéc mo
rong d6i twgng tham gia bao
hiém xa hdi (BHXH) - dic biét la
lao dong phi chinh thttc, lao

SO 4 (143)@ THANG 4-2026

dong tu do - thong qua cac hinh
thtec bao hiém linh hoat, phu
hop véi ddc thu cong viéc. Muc
tiéu 1a tién tdi bao phu toan dan,
bao dam an sinh cho moi ngwoi
dan khi gap rui ro vé sttc khoe,
tudi gia, mat viéc lam. Viéc nay
khong chi la trdch nhiém cta
Nha nudc ma con khuyén khich
si dong gdp cua nguoi st dung
lao dong va nguoi lao dong.
Cham soc y té"va sirc khoe nhin
din: Van kién nhan manh tam
quan trong ctia viéc nang cao
chat lwong cham soéc stic khoe,
bao dam kha nang ti€p can dich
vu y t€ cho moi nguoi dan, ddc
biét la nguoi ngheo, vung sau,

vung xa. Cac chuong trinh y t&

du phong, kham sttc khoe dinh
ky, sang loc bénh sém dwoc dac
biét chu trong, xem day la giai
phap phong ngtra bénh tat, giam
ganh nang cho hé thong y t€ va
nang cao chat lwong cudc song.
Phit trién nha 6 xa hgi: Day la
mot trong nhiing diém méi va
quan trong, thé hién sy quan tam
sau sac dén nhu cau thiét yéu
ctla mot bo phan 16n dan cu, dac
biét 1a nguoi lao dong céd thu
nhap thap tai cac khu do thi.
Muc tiéu xay dung 1 triéu can ho
nha & xa hoi la mot cam két
manh mé, cho thady Dang va Nha
nudc quyét tam giai quyét van
dé nha 6, bao ddm an cw cho
nguoi dan, tir d6 goép phan 6n

dinh xa hoi va phat trién kinh té

bén vitng.

Tro gillp xd hgi: Vén kién tiép
tuc khang dinh vai tro cua hé
thong tro giup xa hoi, dac biét 1a
ddi véi cac nhom yéu thé nhat
nhut nguoi ¢ cong vdéi cach
mang, nguoi ngheo, nguoi cao
tudi neo don, tré em mo coi,
nguoi khuyét tat. Viéc mo rong
doi tuong va néng cao muc tro
cap, cing nhu cai thién chat
lwong dich vu ho tro, 1a nhitng
nhiém vu cap bach.
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Trong phin Ddnh gid tong két
nhiém ky Dai héi XIII: Bai hoc
kinh nghiém va kinh nghiém
thuc tien

Phan tong két nhiém ky Dai
hoi XIII cung cdp mot cai nhin
chan thuc vé nhiing gi da dat
dwoc, nhitng khé khan da vuot
qua va nhitng bai hoc quy bau
cho chang dwong phia trudc,
trong do6 co van dé ASXH.

Thanh twu ndi bdt: Van kién
ghi nhan nhitng thanh tiru quan
trong - nhu ty 1é ho ngheo da
chiéu giam manbh, ty 1é bao phu
bao hiém y t€ dat mic cao, hé
th6ng an sinh xa hoi ngay céng
mo rong va da dang. Diéu nay
khang dinh dvzong 16i ding dan
va nd luc cha toan hé thong
chinh tri.

Nhitng han ché va thdch thirc:
Tuy nhién, Van kién cling thang
than chi ra nhing han ché, ton
tai nhu: (1) Sy chénh léch dang
ké vé muc song va co hdi tiép
can dich vu ASXH gitta cac vung
mién, gitta thanh thi va nong
thon, ddc biét 1a vung dong bao
dan toc thiéu so; (2) Ty 1é lao
dong phi chinh thic con cao,
viéc ti€p can cac chinh sach an
sinh con gap nhiéu kho khan; (3)
Mot sd chinh sach ASXH con
mang tinh thu dong, chua thuc
sy giai quyét tan goc van dé,
hodc con cham trong viéc diéu
chinh theo su thay d6i cua thuc
tién; (4) Hé thong ha tang, dich
vu ASXH ¢ mot s6 dia phuong
con yéu kém, chua dap ung
duoc nhu cau ngay cang tang
ctia nguoi dan; va (5) Nguy co
gia hoa dan s0 dat ra ap luc 16n
1én hé thong an sinh, ddc biét 1a
lrong huru va cham soc stte khoe
nguoi cao tudi.

Bai hoc kinh nghiém: Tt nhitng
déanh gia trén, Van kién rut ra cac
bai hoc kinh nghiém quy bau vé
tam quan trong cua: (1) Sy lanh
dao, chi dao sat sao ciia Pang va

Nha nudc; (2) Viéc huy dong stkc
manh tong hop cua ca hé thong
chinh tri va toan xa hoi; (3) Tinh
chu dong, sang tao, linh hoat
trong hoach dinh va thuc thi
chinh sach; (4) Su gan b6 mat
thiét gitra Dang voi nhan dan,
lang nghe y kién, nguyén vong
ctia nhan dan; va (5) Viéc giai
quyét hai hoa gitta tang tru’(yng
kinh t&€ véi bao dam ASXH, cong
bang xa hoi.

Trong Bdo cdo tong két Cong
tac xdy dung Pang: Vai tro lanh
dao va co chéthuc thi

Méc du khong truc tiép dé
cap dén cac chinh sach ASXH cu
thé, nhung Bao cdo tong két
Cong tac xay dung Dang lai
khéang dinh vai trd then chdt caa
Dang trong viéc hoach dinh,
lanh dao va chi dao thyrc hién cac
chinh sach nay.

Vai tro lanh dgo: Dang Cong
san Viét Nam la lgc lwong duy
nhit lanh dao Nha nwdc va xa
hoi. Do d6, moi chu truong,
duwong 16i vé ASXH déu xuat
phat tt Dang. Bao cdao nhan
manh viéc BDang da ban hanh
nhiéu nghi quyét, chi thi quan
trong vé ASXH, tao co sd phap ly
va dinh huéng cho Nha nudc to
chtrc thyee hién.

D61 moi phwong thire lanh dgo:
Van kién Dai hoi XIV thé hién 1o
sw doi méi trong phuong thiic
lanh dao cua Dang, ttr ”dinh
huéng” sang “hanh dong” “t
duy chinh sach” sang “tu duy
quan trj thuc thi”. Diéu nay c6
nghia la cac chu truong vé ASXH
khong chi ditng lai 6 van ban ma
phai duoc cu thé héa bang hanh
dong, c6 ké hoach, 1o trinh rd
rang, ¢ co chékiém tra, giam sat
chat ché va trdch nhiém giai
trinh cu thé.

Tich hop va thong nhdt: Viéc
tich hop 3 bdo cdo (chinh trj, kinh
t&'- xa hoi, xay dung Dang) thanh
mot Bao cdo Chinh tri thong nhat

la mot thanh cong 16n, thé hién
sw nhat quan trong tu duy va
hanh dong biéu nay bao dam
rang cac chinh sach ASXH duoc
xay dung trong sy dong bo,
khong bi phan tan, mau thuan
véi cac linh vue khac.

Cdn bg, dang vién va trach nhiém
néu guong: Nang cao nang luec,
trinh d6 va tinh than trach nhiém
cta d¢i ngii can bg, dang vién,
ddc biét la nguroi ding dau, la
yéu td quyét dinh su thanh cong
cua viéc thire hién cac chinh sach
ASXH. Van kién nhadn manh yéu
cau can bo phai “néi di doi voi
lam”, “lam hét Viéc cht khong
phai lam hét gio”, kién quyeét
khéc phuc tinh trang “néi nhigu
lam it”, “noi hay lam do”.

N&i dung c6t 16i va ban chat

clia van dé an sinh xa héi

theo Van kién Dai hoi XIV

Noi dung c6t 161 cua van dé
ASXH, theo tinh than cua Van
kién Dai hoi XIV, c6 thé duoc
nhin nhéan, dac két va phéan tich
nhu sau:

An sinh xd héi la quyén con
nguoi, quyén cong dan va la nén
tang ciia ché d6 xa hgi chii nghia

Quyén thiéng liéng: Khong con
la “phuac lgi” hay “giap do”,
ASXH duoc nang tam thanh
quyén co ban, bat kha xam pham
ctia mdi con nguodi. Piéu nay thé
hién sy thay d6i can ban trong tw
duy, dat quyén con nguoi, quyén
cong dan lam trong tam trong
moi chinh sach cta Nha nudc.
Quyén nay bao gom quyén dugc
song trong diéu kién bao dam,
quyén duwoc cham soc stee khoe,
quyén dugc gidao duc, quyén
dwoc bao vé khi gap rui ro.

Biéu hién ctia ché’dg xa hji chii
nghia: Van kién khang dinh viéc
bao dam ASXH Cong bang, bén
ving, 1ay con nguoi lam trung
tam chinh la minh ching sinh
dong nhat cho tinh wu viét caa
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ché do xa hoi cht nghia ma Viét
Nam dang xay dung. Su 6n dinh
chinh tri-xa héi, su doan két, dong
thuan xa hoi, doi song vat chat va
tinh than dugc nang cao ctia nhan
dan la thwdc do quan trong cho sy
thanh cong ctia ché do.

Xdy dung hé thong an sinh xd
hoi da ting, todn dién, bao phii
va linh hoat

Da tang He thong nay khong
chi dua vao BHXH bat buoc ma
con mo rong sang BHXH tu
nguyén, bao hiém that nghiép,
cac quy phuc loi, tro cdp xa hoi,
cac chuong trinh ho tro dya vao
cong dong. Diéu nay tao ra mot

“tdm ludi” ASXH vung chéc, bao
vé nguoi dan ¢ nhiéu cap do.

Toan di¢n: Bao phu moi khia
canh ctia cudc song: thu nhap, stic
khée, nha 0, gido duc, viéc lam,
an toan lao déng, va cac nhu cau
thiét yéu khac. N6 khong chi giai
quyé't ‘ngon” (tinh thé€’kho khén)
ma con giai quyét ca “goc”
(nguyén nhan dan dén kho khan)

Bao phii: Muc tiéu la moi cong
dan, tr lao ddng chinh thirc dén
phi chinh thttc, tir thanh thi dén
nong thon, tit vung sau, vung xa
dén bién gidi, hai dao, déu duoc
tiép can va thu hwong cac chinh
sach ASXH phu hop véi hoan
canh ctia minh.

Linh hoat: Déc biét nhan manh
s can thiét ctia cidc chinh sach
ASXH linh hoat, thich ting voi sw
thay d6i nhanh chéng cta thi
treong lao dong, xu hudng toan
cau hoa va nhiing tac dong cta
cudc cach mang cong nghiép lan
tha tu. Diéu né\y bao gom viéc
thiét k& cac goi bao hiém, cac
chwong trinh ho trg phu hop vdi
lao dong thoi vy, lao dong twe do,
lao dong lam viéc trén nén tang sO.

Nguyén tuc “khong dé'ai bi b
lai phm sau”: Huong toi sy cong
bang va binh dang

Trdch nhiém 0 diéu kién: Day la
cam két dao durc va phap ly cao
nhdt. Moi chinh sach, chuwong

-

AN SINH XA HOI DA TANG
ﬁ

CHINH SACH
VEC UM

TRO 1P Xi -

trinh ASXH déu phal duoc soi
chiéu béi nguyén tac nay. N6 doi
hoi sw quan tam dac biét dén cac
nhém yéu thé, dé bi ton thuong
nhat trong xa hoi.

Thu hep khoang cich: Viéc giam
ngheo da chiéu, phat trién nha ¢
xa hoi, cai thién ha tang cho
vung khé khén, hé tro dong bao
dan toc thiéu sd... déu la nhing
hanh dong cu thé7 dé thu hep
khoang cach giau ngheo, bat
binh dang gitta cac vung mién,
cac nhom dan cu.

Phat huy siec manh ngi sinh:
Khuyén khich sy tham gia cta
nguoi dan vao viéc giai quyét cac
van dé ASXH ctia chinh ho, thong
qua viéc tao co hoi viéc lam, dao
tao nghé, khoi nghiép, dong thoi
phat huy vai tro ctia cong dong, gia
dinh trong viéc hd tro 1an nhau.

An sinh xd hoi hién dai, dua
trén nén tang chuyén doi sé va
bén viing

Chuyén déi so: Day la yéu to

mang tinh dot pha. Van kién dé
cap dén viéc ap dung cong nghé
thong tin, dit liéu 16n, tri tué nhan
tao d€ quan ly hé thdng ASXH, ttr
viéc dang ky, giai quyét ché do,

SO 4 (143)@ THANG 4-2026

Hinh minh hoa.

giam sat thuc thi dén viéc phan
tich d liéu dé hoach dinh chinh
sach. Diéu nay giup tang tinh
minh bach, hiéu qua, giam thiéu
tham nhiing, tiéu cyc va nang
cao kha nang tiép can dich vu
cho ngwoi dan.

Bén vitng: Cac chinh sach ASXH
phéi dugc xay dung trén co so
nguon lyc tai chinh bén viing,
kha nang thich tng véi bién doi
khi hau, gia hda dan so va cac rai
ro dai han khac. Viéc phat trién
kinh té xanh, kinh té tuan hoan
cting gop phan bao dam nguon
Iwc cho ASXH.

Dinh hwong twong lai: Chinh
sach ASXH khong chi giai quyét
van dé hién tai ma con phai co
tAm nhin xa, chudn bi cho céc
thach thttc ctia twong lai, ddc biét
la sy thay d6i caa thi truong lao
dong do tu dong hoda va tri tué
nhan tao.

Su phdi hop lién nganh va
da phuong

Nha nwoc la chii dao, xa hoi la
nén tang, doanh nghiép la dong lwc:
Van kién nhan manh su can thiét
cta mo hinh phoi hop nay. Nha
nudc dong vai tro kién tao, hoach
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dinh chinh sach va quan ly, diéu
tiét. Xa hoi - théng qua cac to
chtrc cong dong, ton gido, tinh
nguyeén - dong vai tro quan trong
trong viéc hd tro, cham soc truc
tiép cac d6i tuwong yéu thé.
Doanh nghiép, khong chi la d6i
twong dong gop tai chinh ma con
la noi tao viéc lam, nang cao thu
nhap cho nguoi lao dong va cé
trach nhiém xa hoi.

Hop tdc quéc té: Tan dung cac
kinh nghiém qudc t€, cac nguon
lwc ho tro tir cac td chirc quoc t&
va cac nudc phat trién dé€ nang
cao hiéu qua va pham vi bao phu
cua cac chinh sach ASXH.

Phéan tich chi tiéu va giai

phap vé an sinh xa héi trong

Van kién

Chi tiéu cy thé' va y nghia

Giam ngheo da chiéu binh quin
1-1,5%/ndam: Muc tiéu nay khong
chi don thuan la giam con s, ma
con hudéng dén viéc nang cao
chat luong cudc séng ctia nguoi
ngheo, bao dam ho cé du kha
nang ti€p can cac dich vu co ban,
c6 co hdi phat trién sinh ké bén
vitng. Chuan ngheo da chiéu bao
goém ca thu nhap va céc yéu td
phi thu nhéap nhu y t€, gido duc,
nha 6, nudc sach, thong tin.

Bao phii bao hiéin y t¢'95-98%:
Day la mot budc tién vuot bac,
thé hién cam két bao dam quyén
dwoc cham séc stte khde cho moi
nguoi dan. Viéc dat ty 1€ rat cao
nay sé giam thi€u ganh nang tai
chinh cho céc h gia dinh khi c6
nguoi bénh, dong thoi nang cao
stc khoe tong thé cua cing
dong, dan toc.

Mot triéu can hd nha ¢ xd hoi:
Con s6 1 triéu nay thé hién su
quyét tam giai quyét van dé nha
0 cho nguoi thu nhap thap, cong
nhan, nguoi lao dong tai cac do
thi 16n. Day khong chi la bao
dam nhu cau co ban ma con la
yéu td quan trong dé€ on dinh
cudc song, yén tam lao dong san

xuat, gop phan vao su phat trién
kinh té.

Tro gitlp thwong xuyén trén 3,5
triéu nguoi: Viéc mo rong va
nang cao chat luong tro gitup xa
hoi cho cdc nhom yéu thé'la biéu
hién rd nét cua tinh thdn nhan
van, “khong dé€ ai bi bo lai phia
sau”. Uu tién cho nguoi ¢d cong,
nguoi cao tudi, tré em c6 hoan
canh kho khan cho thdy sy quan
tam dac biét dén nhing doi
twong can sy ho trg nhat.

Ning cao tudi thp va s6 nam song
khoe manh: Day la chi tiéu quan
trong phan anh chat luong cudc
song tong thé. Su két hop gitra y
t€ du phong, cham soc stec khoe
ban dau va nang cao chét luong
cudc sdng sé giup nguoi dan
song khoe manh hon, 1au hon.

Kham sirc khée dinh ky: Chuwong
trinh nay mang tinh phong ngtra
cao, gitup phat hién sém cac bénh
tat, tr d6 c6 phuong an diéu tri
kip thoi, giam thiéu bién chiing
va chi phi diéu tri lau dai.

Cdc giai phap mang tinh dét
phd va chi tiét

Cdi cich thé ché quan lyj: Pon
gian hoa thu tuc hanh chinh, xay

Hinh minh hoa.

dung hé thong di liéu qudc gia
vé ASXH, tich hop céc co so div
liéu khac nhau dé tao su dong bo,
minh bach va hiéu qua. Nang cao
nang luc doi ngti can b lam cong
tdc ASXH, ddc biét la ky nang
tng dung cong nghé thong tin.
Mo rong BHXH linh hogt: Thiét
ké cac géi BHXH moi phtt hop voi
lao dong phi chinh thttc, lao dong
theo dui an, lao dong lam viéc qua
cac nén tang s6. Khuyén khich
nguoi st dung lao dong va ngwoi
lao dong tham gia BHXH ty
nguyén, co sur hé tro tir Nha nude.
Ddy manh xd héi héa: Huy
dong toi da nguodn luc tir doanh
nghiép, cac td chirc xa hodi, cong
dong trong viéc phat trién nha o
xa hoi, cac dich vu y t€, gido duc,
cham soc nguoi cao tudi. Xay
dung cac co ché, chinh sach
khuyén khich sy tham gia nay.
Chong chiu véi bién doi khi hiu
va dich bénh: Tich hop céac yéu to
bién d6i khi hadu va an ninh y t€
vao chinh sach ASXH. Phat trién
cac chuong trinh hd tro cong
déng, vung mién dé bi ton
thuvong tng pho voi thién tai,
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dich bénh. Xay dung cac quy du
phong tai chinh cho cac tinh
hudng khan cap.

Phit trién ngudn nhin lyc: Cht
trong dao tao nghé, nang cao ky
nang, chuyén ddi s6 cho nguoi
lao dong, ddc biét la lao dong o
cac nganh nghé c6 nguy co bi
thay thé boi tie dong hoa. Hb tro
nguoi lao dong khoi nghiép,
phat trién sinh k& bén viing.

DE cao tinh thin trich nhiém va
ky ludt: Kién quyét ddu tranh
phong chéng tham nhing, tiéu
cuc trong linh viec ASXH. Xay
dung co ché kiém tra, gidm sat
chat ché, xtt ly nghiém cac hanh
vi vi pham. Khuyén khich nguoi
dam nghi, ddm lam, dam chiu
trach nhiém vi loi ich chung,.

Két luan

Van kién Dai h¢i Dang lan thi
XIV khong chi don thuan nhu
mot ban ké' hoach phat trién kinh
té-xa hoi, ma con 1a mot tuyén
ngoén vé tam nhin nhan van va
chién luogc phat trién bén ving,
trong d6 ASXH dugc ddt & vi tri
trung tam, nhu mot yéu to cot 161
dé hién thuc héa khat vong vé
mot nude Viét Nam phon vinh,
hanh phtic, van minh.

Tt chd “ctru trg” sang an
sinh”, ttr “hd tro” sang “quyén”,
tir “tinh” sang “dong”, tit “riéng
1¢” sang “hé th@'ng”, tir “tinh
thé” sang “chién lwoc va bén
viing” la nhitng budc chuyén

minh manh mé trong tu duy, thé

hién su phat trién va tdm nhin xa

SO 4 (143)@ THANG 4-2026

rong cua Dang. Viéc cu thé hoa
cac chi tiéu, gidi phap, cung vdi
viéc nhan manh vai tro ctia cong
nghé s6 va sw phdi hop da
phuong, cho thdy mot quyét tam
rat 1on dé€ xay dung mot hé
thong ASXH thuc sy hiéu qua
cong bang, bao phu dap ung
duwoc nhitng yéu cau va thach
thitc ctia ky nguyén moi.

Muc tiéu “khong d€ ai bi bo lai
phia sau” khong chi la 16i hita ma
da tro thanh mot cam két hanh
dong cu thé, mot kim chi nam cho
moi hoat dong cua hé thong
chinh tri, nham bao dam rang
moi nguoi dan Viét Nam déu c6
co hoi phat trién, duoc sdng trong
moi treong an toan, 6n dinh va
hanh phtc.
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DINH HUGNG PHAT 'I'RIEN VAN HOA
PHAP QUYEN VIET NAM DEN NAM 2035
TRONG BOI CANH HOI NHAP QUOC TE SAU RONG

TS.LS NGO VAN HIEP®

Tom tit: Trén thé’ gi6i, dinh hu”ong phat trién vin héa phip quyén da dwegc cdc qudc gia phat trién thuc
hién tie ldu. O Viét Nam, hoat d‘ong nay méi chi dwoc trién khai trong thoi gian gin ddy. Viét Nam da va dang
hgi nhip siu, rong véi the’ gzm nén viéc nghién ciru cdc van de lién quan dén dinh hmyng phat trién vin héa
phap quyén Vigt Nam dén ndam 2035 trong boi canh hgi nhdp sdu, rong khong chi c yj nghia Ly ludn ma con cé

gid tri thyec tién siu sic.

Tir khéa: Dinh hwong, vin héa, phdp quyén, hoi nhip quoc té.
Abstract: Around the world, the orientation of developing a culture of rule of law has been implemented by
developed countries for a long time. In Vietnam, this activity has only been implemented recently. Vietnam has
been integrating deeply and widely with the world, so researching issues related to the development orientation
of Vietnam's rule of law culture until 2035 in the context of deep and wide integration is not only of theoretical
significance but also of profound practical significance.

Keywords: Orientation, culture, rule of law, international integration.

Mét s6 khai niém lién quan

dén van héa phap quyén

Trudce khi di sau phan tich cac
van dé vé van hoéa phap quyén,
chiing ta can tim hiéu mot s6 thuat
ngtt lién quan, d6 1a “van hoa” va
“phéap quyén”. Cho dén nay, da c6
nhiéu khéi niém vé “van hdéa” va
“phap quyén” dugc cac hoc gia
dwa ra ¢ ca binh dién trong nurdc va
qudc té.

Lién quan dén thuat ngt “vin
hoa”, déy la mot khai niém c6 noi
ham rat rong véi nhiéu cach hiéu
va dinh nghia khac nhau, moi
dinh nghia lai phan anh mot
cach nhin nhan va danh gia
riéng. Ngay tir nam 1952, hai nha
nhan loai hoc My 1a Alfred Kroeber
va Clyde Kluckhohn da thdng
ké co t6i 164 dinh nghia khac
nhau vé van hoa trong cac cong
trinh noi tiéng thé gidi'. Theo
do, van hoa la mot thuat ngt
chung bao gdébm hanh vi xa hoi,

thé ché€ va chuan muec c6 trong
xa hoi loai nguwoi, cling nhu
kién thtrc, tin ngudng, nghé
thuat, luat phap, phong tuc, kha
nang va thoi quen cua cac ca
nhan trong cac nhém nay? Van
hoéa duoc hiéu la nhitng gia tri
vat chat va tinh than con lai sau
thoi gian, dugc cong dong xa
hdi ty nguyén luu truyén tie doi
nay sang doi khac thong qua
cac chudi sy kién trong doi
song hang ngay® hay “Van hoa
la nhitng gia tri vat chat, tinh
than do con nguoi sang tao ra
trong lich sa”*...

Nhu vay, c6 thé hiéu van hda
la nhiing gia tri vat chat, tinh
than do con nguoi sang tao ra
trong lich s, duoc luu truyén
te doi nay sang doi khac va
luén gan lién voi mot cong
dong dan cu, mot khu vue, mot
qudc gia hay mot vung lanh tho
nhit dinh.

* Treong Pai hoc Thu d6 Ha Noi (HNMU).

'Luong Van K& Thé'giéi da chiéu, Nxb Thé gi6i, Ha Noi, 2007, tr. 313.
2 Tylor, Edward (1871), Primitive Culture. Voll. New York: J.P. Putnam&#39; sSon.
® Bach khoa toan thu mo Wikipedia.
“Nguyén Nhu Y - cht bién, Dai tir dién tiéng Viét ctia Trung tim Ngbn ngit va Van héa Viét Nam - Bo Gido duc va Dao tao,
Nxb Van hoéa - Thong tin, Ha Noi, 1998.
° Rutherford, Samuel. Lex, rex: The law and the prince, a dispute for the just prerogative of king and people, containing the
reasons and causes of the defensive wars of the kingdom of Scotland, and of their expedition for the ayd and help of their
brethren of England, p. 237 (1644): “The prince remaineth, even being a prince, a social creature, a man, as well as a king;

“Phdp quyén” la mot thuat ngte
chinh tri, phap ly va khai niém
nay da duoc nhiéu hoc gia qudc
t€ dua ra tir 1au nhung chua cd
mot dinh nghia chung. Tuy thudc
vao hoan canh chinh tri, kinh té,
van hoa - xa hoi va phép luat ¢
mdi quéc gia ciing nhu quan
niém chinh tri - phap ly cta titng
hoc gia ma khai niém phap
quyén duoc dua ra c6 ndi ham
rong hay hep Cac nghién ctru
cho thdy, viéc st dung cum ttr
nay bat ngudn tir nuwéc Anh vao
thé'ky thir 16. Vao thé ky sau d¢,
nha than hoc nguoi Scotland
Samuel Rutherford da st dung
né dé 1ap luan chong lai quyén
Iirc than thanh cua cac vi vua®.
Phap quyén hay phép tri (tiéng
Anh: rule of law nghia den - sy
thong tri caa phap luat) la mot
triét ly chinh tri ma theo d6, moi
cong dan va thé ché trong mot
qudc gia, nha nudc, hodc cong

one who must buy, sell, promise, contract, dispose: ergo, he is not regula regulans, but under rule of law,...”.

@
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dong déu phai chiu trach nhiém
tredc phap luat nhw nhau, bao
gom ca cac nha lap phap va cac
nha 1anh dao®.

Thuat ngtt rule of law dwoc
nha Hién phép hoc nguoi Anh,
Dicey, lan dau tién trinh bay mot
cach hé thong trong tac pham
Introduction to the Study of the
Law of Constitution (Gidi thiéu
veé nghién ctru luat hién phap),
véi ba biéu hién dac trung: (i)
Tht nhat (va la cot 16i), sy binh
dang trudc phap luat va trude
quyeén tai phan cta toa 4n: khong
ai ding trén phap luat; tat ca moi
nguoi, bat k& dia vi hay diéu
kién, déu la doi twong ctia phap
luat va chiu sy xét xtr cta co
quan tu phap; (ii) Thit hai, su d6i
nguoc voi quyen luc tuy tién:
khong ai bi tritng phat hoac phai
chiu ton hai vé than thé hay loi
ich trtr khi c6 s¢ vi pham phap
luat 1o rang theo cac thu tuc
phap ly trudc toa an; (iii) Thir ba,
cacnguyén tac hién phép, dua trén
nén tang rule of law, khong phai
la ngudn gbc, ma la két qua cua
cac quyén con nguoi, hinh thanh
qua an l¢ cua toa an’. William H.
Neukom - dong sang lap & giam

ddc diéu hanh dy an Cong ly thé

gioi dinh nghia “Phap quyén la
nén tang cho nhiing cong dong
lanh manh vé cong ly, co hdi va
hoa binh”s..

Tuy co sy khac nhau vé cach
dién dat nhuzng tiru chung lai,
cac hoc gia déu cd chung mot
nhan thirc c6t 16i vé phap quyén
d¢ la: phap luat cé tinh t6i thuong

ma moi chi thé bao gom ca nguoi
dan va nha nuwdc déu bi diéu
chinh béi phap luat va déu phai
tuan thu phap luat; phap luat do
phai la phap luat bao vé cong ly,
cong bang va lé phai, bao vé
quyén con nguoi; phap luat do
dwoc hinh thanh mo6t cach dan
cht chtta dung cac gia tri cua
quoc gia, dan tdc va qudc té. T

nhting phan tich ¢ trén, cd thé

dinh nghia, rule of law la viéc 1ay
phap luat va tinh than thuong ton
phap luat lam yéu td co sd, dinh
hudng, chi ph6i hoat dong cua
mot xa hoi. Noi cach khac, rule of
law budc moi chi thé trong xa hoi
(nha nwéc va moi to chic, ca
nhan) vao mot “luat choi” chung,
trong d6 phap luat 1a chuan muec
dai chiéu’.

Trong khi d¢, thuat ngtt “vin
héa phdp quyén” da dugc nhiéu hoc
gia quoc té va trong nudc nghién
cttu, dinh nghia khac nhau. Van
héa phap quyén c6 ngudn goc tir
mot lich st chinh tri, kinh t€, van
hda va méi truong thuee t€ nhat
dinh, dugc tich lay twong d6i, on
dinh 6 mot qudc gia, khu vuc sau
qua trinh xa hoi hoa lau dai, tirc 1a
161 suy nghi, ting xtt cia mdt qudc
gia, khu vuc, quoc gia va xa hoi
dai véi doi song phap luat, trong
d¢6 14y cac gia tri lam c6t 164, trong
do6 c6 nhan thttc cua nguroi dan
vé nha nudc phap quyeén, khai
niém nha nudc phap quyén, tu
duy nha nuéc phap quyén va gia
tri phap luat'®. “Van hoa phap
quyén” khong phai la mot thuat
ngtt phap ly chuan muc, délasw
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két hop ctia hai khai niém: phap
quyen va van hoa phap ly. Phap
quyen la mot nguyen tac ma moi
nguoi, bao gom ca chinh phu,
déu phai chiu trdch nhiém trudc
phép luat cong, duwoc thuee thi
binh dang va doc lap Van hoa
quyén dé cap dén niém tin, gia
tri va thai d¢ tap thé cia mot xa
hoi vé luat phap, nhing yéu to
c6 thé anh htrong dén hanh vi,
Chang han nhu viéc moi ngwoi
0 lwa chon kién tung hay khong
va cach ho twong tac véi hé
thong phap ludt... Van hda phap
quyén - d6 1a toan bd nhiing gia
tri do con nguoi tao ra, dugc két
tinh va thdm thdu trong toan bd
linh vuc phap quyén. N6i cu thé
thi c6 thé hiéu, do la: trinh do
van minh cao trong hoat dong
phép ly va cdc quan hé phap
quyeén; tinh hién thyc cta cac gia
tri van hoa trong hoat dong phap
ly va cac quan hé phap quyén;
tinh nhan van dwoc thuc hién
trong linh vuc phap quyén va
cac quan hé phap quyén'. Van
héa phap quyén la toan b nhitng
gid tri ma con nguoi tao ra, duoc
biéu hién va thdm thau trong
hoat dong xay dung nha nudc
phéap quyén'?

Tt nhitng dinh nghia ¢ trén,
c6 thé hiéu chung nhat thi van
hoéa phap quyén bao gom toan
bd cac gia tri, tri thirc, niém tin,
tinh cadm va hanh vi phép ly thuec
tién ma con ngudi tao ra trong
viec xay dung va thuc thi phép
luat. N6 thé hién su quan ly xa
hoi bang phap luat, thé hién ban

®Society, National Geographic (2019), Rule of law, https://www. nat’lonalgeographm com/magazine/article/4-countries-where-
women-have-gained-political-power-and-the-obstacles-they-still-face-feature, access dated November 20, 2025.

7 Nguyén Céng Giao, Nguyén Minh Tam, Phdp quyén trong modi quan hé v6i quyén lam chii ctia nhan dan Vit Nam hién
nay,https://quochoi.vn/hoatdongcuaquochoi/cackyhopquochoi/quochoikhoaXIll/Pages/danh-sach-ky-hop.aspx?
ItemID=45218& Categoryld=0, ngay 18/11/2025.
8 The World Justice Project, What is the Rule of Law?, https://worldjusticeproject.org/ about-us/overview/what-rule-law,
accesed date November 21, 2025.
? Bach khoa toan thuw m¢ Wikipedia, https://vi.wikipedia.org/wiki/V%C4% 83n_h%C3%B3a, ngay 14/11/2025.

19 Dong Bangjun (2019), On the Construction of Rule of Law Culture Centered on Harmonious Society, https://www.heraldope-
naccess.us/ openaccess/on-the-construction-of-rule-of-law-culture-centered-on-harmonious-society, access dated November

16, 2025.

1 Tran Kim Cuc, Vé xdy dung vin héa phip quyén, https://www.tapchicongsan.org.vn/web/guest/nghien-cu/-/2018/21303/ve-
xay-dung-van-hoa-phap-quyen.as px, ngay 15/11/2025.
2 Nguyén Tung Lam, Tw twong H6 Chi Minh vé van héa phdp quyén, https://tcnn.vn/news/detail/37749/

Tu_tuong_Ho_Chi_Minh_ve_ van_hoa_phap_quyenall.html, ngay 19/11/2025.
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chat cia mot nha nudc phap
quyén, noi ma phap luat duoc
ton trong va la nén tang cho hoat
dong ctia nha nudc va xa hoi.
Mét sé dinh huéng phat
trién van héa phap quyén
Viét Nam dén nam 2035
Van héa phap quyén da duoc
Chu tich H6 Chi Minh dé cap tu
rat som va khi ndi dén van hoa
phap quyén trong tu tudng HO
Chi Minh la néi dén cai hay, cai
dep, cac gia tri bén vitng trong
hoat dong xay dung, t6 chuic
quyén luc nha nudc; t6 chiec,
diéu hanh, quan ly xa hoi bang
phap luat cia Nha nuwéc phap
quyén xa hoi chu nghia ¢ Viét
Nam. Sinh thoi, Chu tich H6 Chi

Minh da st dung thuat ngt “ché’

do phap tri”. Trong “Viét Nam yéu
ciu ca”, Nguoi khéng dinh: “Bay
xin hién phdp ban hanh/Tram diéu
phai ¢6 than linh phdp quyén”™.
Day 1a tu twong dic sic, nhat
quén, thé hién tam nhin vuot
thoi dai va c6 gia tri 1au bén caa
Chu tich H6 Chi Minh.

Cho dén nay, chwa c6 mot van
ban chi tiét, cu thé nao cta Viét
Nam vé “Dinh huéng phat trién
van hoéa phap quyén Viét Nam
dén nam 2035” ma ndi dung cua
cac dinh huéng nay nam trong
nhiéu van ban khac nhau, thé
hién chua truong, duong 16i 16n
cta bang va Nha nwdc, duoc xay
dung trong bdi canh thuc hién
Nghi quyét Dai hoi XIII cia Pang
va Chién lwoc xay dung, hoan
thién Nha nudc phap quyén xa
hoi chu nghia Viét Nam dén nam
2030, dinh huéng dén nam 2045.

binh hudng phat trién van
hoéa phap quyén Viét Nam dén
nam 2035 tap trung vao viéc xay

dung moét hé thong van hoda
phap quyén c6 nén tang ving
chéc, véi muc tiéu nang cao nhan
thitc va hanh vi tuan tha phap
luat, tao dung niém tin vao Nha
nudc phap quyén xa hoi chu
nghia, bao dam moi cong dan, to
chirc déu sdng va lam viéc theo
Hién phép va phéap luat. Hoan
thién co ché€ gidm sat viéc tuan
thu phap luat, bao ddm tinh cong
bang, minh bach va ting cuong
hop tac qudc té vé phéap ly. Vé co
ban, dinh hudng phat trién van
hoéa phap quyén Viét Nam dén
nam 2035 tap trung chu yéu vao
cac ndi dung sau:

Thir nhit, quan triét, nhan thirc
day du vé van hoa phap quyén
doi voi cac dang vién, can bg,
cong chttc, vién chitc va nguoi
dan. Can quan triét d€ cac dang
vién, can bg, cong chitc, vien chirc
va nguoi dan nhan thitc ding va
day du vé van hoa phap quyén.
Coi van héa phap quyeén la mot
bd phan cdu thanh quan trong
cua van hoa dan tdc, bao dam cho
viéc xay dung va hoan thién Nha
nudc phap quyén xa hoi chu
nghia Viét Nam thuec sy la Nha
nudc cua dan, do dan va vi dan.

Thir hai, xay dyng hoan thién
hé thong phap luat. Viéc xay
dung va hoan thién hién thdng
phap luat la diéu kién tién quyét
dé phat trién van héa phap quyén.
Hé thong phap luat dwoc xay
dung dong bo, thdng nhat va cd
tinh kha thi; bao dam tinh cong
khai, minh bach, dap ting yéu cau
phat trién nhanh va bén viing cta
dat nudc; tao co so, nén tang ving
chéc cho viéc hinh thanh va phat
trién van hoa phap quyén trong
toan xa hoi.

Thir ba, dé cao vai tro cia Hién
phap va phép luat. Hién phap la
dao luat goc va co vi tri, vai tro rat
quan trong trong hé thdong phap
luat. Vivay, viéc xay dung y thikc
ton trong, tuan thu Hién phap va
phap luat mét cach tu gidc doi voi
cac dang vién, can by, cong chitc,
vién chttc va nguoi dan la diéu
kién tién quyét dé€ thuc hién van
héa phap quyén, coi cong viéc
nay la chuan muyc dao duc, la
hanh vi ting xtt cht1 yéu trong doi
song xa hoi.

Thit tw, ddy manh hoat déng
phd bién, gido duc phap luat.
Tang cuong hoat dong phd bién,
gido duc phap luat nhim dua
phép luadt dén gan nguoi dan
hon, gitip nguwoi dan hiéu biét
dung, day du phap luat, tir d6 tw
giac tuan thu phap luat. Hon thé
nita, viéc nguoi dan hiéu biét
phap luat cting gitp ho c6 thé te
bao vé quyeén, loi ich hop phap
ctua minh khi bi xam pham, dong
thoi dau tranh voi cac hanh vi vi
pham phap luat xay ra trong xa
hoi. Viéc thuc hién tot cidc hoat
dong trén sé la tién dé quan
trong dé€ phat trién van hoa phap
quyeén trong xa hoi.

Thir nam, nang cao nang lyc
can bd lam viéc trong linh viec
phap luat. Chu trong dao tao, boi
duwdng doi ngti can b, cong chtic,
vién chitc lam cong tac phap luat,
tw phap c6 pham chat dao dic
tot, 6 trinh d§ chuyén mén cao,
liém chinh, ban linh chinh tri
ving vang, dap tng yéu cau cai
cach tu phap va xay dung Nha
nudc phdp quyén xa hoi chu
nghia ctua dan, do dan va vi dan.

Thir sau, cai cach thua tuc hanh
chinh va thu tuc tw phap. Day
manh hoat dong cai cach thu tuc
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hanh chinh, cai cach thu tuc tuw
phap theo hudng don gian hda,
bao dam tinh cong khai, dan chu,
chuyén nghiép, hién dai nhim
tao diéu kién thuan loi dé€ nguoi
dan va doanh nghiép dé dang
ti€p can cong ly, giam cac tiéu
cuc, tham nhiing. Tang cuong ap
dung cong nghé thong tin, thuc
hién chuyén ddi s6 trong viéc
thuce hién cac tha tuc hanh chinh,
thu tuc tw phép d€ giai quyét
nhanh chéng cic yéu cau cua
ngroi dan va doanh nghiép.

Thir bay, phat huy dan chua
gén véi ky cuong. Viéc mo rong
dan chua phai luon di doi véi viéc
tang cuong ky luat, ky cuong.
Dan chu la d€ nguoi dan dugc
tham gia, déng gop y kién, lam
chu, con ky cuong la d€ nhiing
dong gop do dugc thiee hién mot
cach co to chirc, hiéu qua, khong
bién thanh tu do tuy tién, trai voi
duong 16i, nguyén tac. Su két
hop nay tao ra mot moi truong
dan chu thyec chat, vira phat huy
dwoc sttc manh téng hop cua
nhan dan, vira bdo ddm su On
dinh, dang dinh huwdng phat
trién van hdéa phdp quyeén Viét
Nam. Hon thé ntta, viéc phat
huy dan chu gan véi ky cuong
con nham bao dam quyén con
nguoi, quyén cong dan dwgc ton
trong va bao vé, dong thoi tang
cuong ky luat, ky cuong trong xa
hoi, x¢ ly nghiém cdc hanh vi vi
pham phap luat.

Thit tdm, mo rong hop tac qudc
t€ trong linh vuc phéap luat. Viét
Nam da va dang hoi nhap sau,
rong vaéi thé gidi, viéc mo rong
hop tac qudc t€ trong cac linh vuc
cua doi song xa hoi, trong dé co
linh vuc phap luat la hét stic can
thiét. Do d¢, can tang cuong hop
tac quoc t€ trong linh vuc phap
luat va tee phap, qua d6 hoc hoi

nhiing kinh nghiém qudc t&€ phu
hop v6i diéu kién chinh tri, kinh
té, van hoa - xa hoi ciia Viét Nam
dé tlr d6 phat trién van héa phap
quyeén Viét Nam bat nhip véi xu
thé chung cua thé gidi.

Nhitng dinh hudng phat trién
van hoéa phap quyén Viét Nam
dén nam 2035 néu trén hudng téi
viéc xay dung mot xa hoi Viet
Nam thuong ton phap luat, trong
d6 phap luat tham sau vao moi
linh vyc cua doi song xa hoi va
trd thanh théi quen, nép sdng van
héa ctia mdi ngudi dan nham xay
dung mot xa hoi Viét Nam dan
chu, cong b:?mg, van minh, va hoi
nhap qudc té.

Mét sé giai phap néng cao

hiéu qua thuc hién dinh

huéng phat trién van héa
phap quyén Viét Nam dén

nam 2035

D€ nang cao hiéu qua thuc
hién cac dinh hudng phat trién
van hoéa phap quyén Viét Nam
dén nam 2035, ching ta can thue
hién dong bo cac giai phap sau:

Mg§t la, can nang cao nhan thuc
va y thttc phap luat cta nguoi
dan. b€ nang cao nhan thitc va y
thirc phap luat ctia ngwoi dan thi
can tién hanh thuong xuyén, lién
tuc cac hoat dong truyén thong
phap luat. D€ hoat dong truyén
thong phap luat dat hiéu qua, can
phai da dang hoa cac hinh thitc
tuyén truyén, pho bién phap luat
nhu: thong qua cac phuong tién
truyén thong dai ching, mang xa
hoi, cac hoat dong van hoa cong
dong,... d€ cb thé tiép can dong
dao cac tang 16p nhan dan.

Trién khai gido duc phap luat
trong nha truong bang viéc tich
hop kién thtc phdp luat vao
chwong trinh gido duc 6 moi cap
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hoc, tit d6 hinh thanh y thtc
phap luat cho nguoi dan ngay tie
khi con nho.

Xay dung thoi quen, van hoa
tng xtt van minh, lich sy, dung
phap luat. Khuyén khich, dong
vién, khen thudng cac t6 chiic, ca
nhan dién hinh c6 y thtec tuan
thu phap luat thong qua cac
chwong trinh, chién dich tuyén
truyeén sau, rong, dugc thuc hién
tr dia phuong dén trung wong;
gan quyén va nghia vu ctia cong
dan vdi trach nhiém xa hoi.

Hai la, tdng crong sur tham gia
ctia nguoi dan vao hoat dong
xay dung va thiec hién phap luat.
Su tham gia ctia ngwoi dan vao
hoat dong xay dung va thuc hién
phép luat can dwogc thuc hién
thuong xuyén, lién tuc thong qua
cac phuong thtc: tham van y
kién, xay dung co ché dé€ co thé
lang nghe, tiép thu y kién cua
nhan dan, cac chuyén gia va cac
t6 chitc xa hoi trong qua trinh
xay dung, stra d6i, b6 sung cac
van ban quy pham phap luat;
giam sat cong dong nham phat
huy vai tro gidm sat cta nhan
dan doi véi viéc thi hanh phap
luat thong qua cac hinh thtc
nhu: phan anh, kién nghi, khiéu
nai, t6 cao cac hanh vi vi pham
phap luat; phat huy vai tro ctia
cac t0 chirc xa hoi, tao diéu kién
thuan loi d€ cac to chitc xa hoi,
hiép hoi nghé nghiép tham gia
vao cac hoat dong tu van phap
luat, hd tro phép ly cho nguoi
dan, doanh nghiép va cho chinh
thanh vién ctia minh.

Ba la, xay dung d6i ngii can
bd, cong chirc, vién chitc guong
mAu, tin tuy vdi cong viéc. Phat
trién van héa phap quyén can
phai bat dau tr con nguoi. Do
do, viéc xay dung doi ngti can bo,
cong chirc, vién chic guong
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mau, tan tuy vdi cong viéc la
nhan t6 quyét dinh sy thanh
cong. Vé van dé nay, Dang ta da
khéng dinh: Nguon luc quy bau
nhdt, c6 vai tro quyét dinh nhat
la con nguoi Viét Nam; nhan to
con nguoi chinh la nguén stc
manh ndi sinh ctia dan tdc Viét
Nam'. Hau hét trong cac ky dai
hoi, Dang ta déu danh mot luong
thoi gian nhat dinh ban vé con
nguoi, khang dinh con nguoi la
trung tam, cha thé ctia moi hoat
dong. Dai hoi lan the XII cta
Dang khang dinh “Xay dung con
nguoi Viét Nam phat trién toan
dién phai tré thanh mot muc tiéu
cua chién lwgc phat trién. Duc két
va xay dung hé gia tri van hoa va
hé gid tri chudn muc cua con
ngwoi Viét Nam thoi ky cong
nghiép hoa, hién dai héa va hoi
nhap qudc t&”°. Dac biét, Dai hoi
[an the XIII caa Bang xac dinh
chu treong trong tam co ban,
xuyén sudt phat trién dat nudc
phon vinh, hanh phtc la “Phat
huy t6i da nhan t6 con nguoi, coi
con nguoi la trung tam, chu thé,
nguodn lyc quan trong nhat va
muc tiéu ctia su phat trién”°.

Do d¢, can tién hanh thuong
xuyén, lién tuc cac chuong trinh
dao tao, b6i dudng nang cao trinh
d6 chuyén mon, kién thirc phap
luat cho can b9, cong chitc, vién
chitc, ddc biét la nhitng nguwoi
lam cong tac phap luat. Bén canh
do6, can ren luyén dao dtc cong
vy, xay dung phong cach lam
viéc chuyén nghiép, trach nhiém,
minh bach, va liém chinh cho can
bo, cong chtrc, vién chtrc.

Can ddy manh cac hoat dong
cdi cach tht tuc hanh chinh, tng
dung cong nghé thong tin,
chuyén do6i s6 dé tao diéu kién
thuan loi nhat cho nguoi dan
trong viéc ti€p can cac dich vu
cong, giam thiéu nhiing nhiéu,
tiéu cuec.

Bon la, hoan thién co ché giam
sat va thuyec thi phap luat thong
qua co ché ting cuong trach
nhiém giai trinh. Xay dung co ché
kiém soat quyén luc d€ han ché
viéc lam quyén, bao dam trach
nhiém giai trinh ctia cac co quan
nha nudc va can b, cong chttc,
vién chtc trong viéc thi hanh
phép luat. Xay dung co ché phu
hop dé€ nang cao hiéu qua giam
sat ctia cac co quan quyén lucnha
nudc d6i voi hoat dong thuc thi
phap luat ctia cac co quan nha
nudc thuc thi phap luat nhu:
cong an, vién kiém sat, toa an.

Viéc hoan thién co ché giam
sat va thuc thi phap luat can
hudng tdi muc tiéu bao dam sy
binh dang trong viéc thuc thi
phép luat bang viéc xt ly nghiém
minh cac hanh vi vi pham phap
luat, khong c6 vung cam, khong
cd ngoai l¢,...

Nam la, can mo rong cac hoat
dong hop tac qudc t€ vé phap ly.
Trong boi canh Viét Nam da va
dang hoi nhap sau rong voéi thé
gioi, viéc mo rong hop tac quoc
t&€ vé phap ly dé€ van hoa phap
quyeén Viét Nam bat nhip véi cac
chuan muc qudc t€ la tat yéu.
Viét Nam can tang cuwong hon
nita trong viéc hop tac phap ly
v6i cac qudc gia, cac to chirc quéc
t&, dac biét la cac qudc gia tién
phong trong viéc xay dung va

phat trién van hoa phap quyén
d€ hoc hoi kinh nghiém quéc t€
trong viéc xay dung va hoan
thién hé thong phap luat, xay
dung van hoa phap quyén thong
qua viéc tiép thu cé chon loc cac
yéu t6 tién by, hop ly va phu hop
v6i diéu kién chinh tri, kinh t€,
van hoa - xa hoi ctia Viét Nam.

Bén canh d¢, Viét Nam can tan
dung cac co hoi phat sinh ttr hoat
dong hop tac qudc t€ d€ nang cao
nang lyc canh tranh ctia nén kinh
té, lam tién dé tao dung moi
treong phap ly thuan loi cho hoi
nhap kinh t& qudc té.

Két ludn

Trong boi canh Viét Nam ngay
cang hoi nhap qudc t€ sau rong,
viéc phét trién van hda phap
quyén la tdt yéu nham bat nhip
xu thé€ chung. Tuy nhién, d€ viéc
phét trién van hdéa phap quyén
dat hiéu qua cao thi can phai c6
nhitng dinh hudng khoa hoc, c6
tinh kha thi va phai phtt hop véi
tieng giai doan lich stt. Mdc du
Viét Nam chwa c6 mot van ban cu
thé, chi tiét nao vé “Dinh hudng
phét trién van hdéa phap quyén
Viét Nam dén nam 2035” nhung
nodi dung cta cac dinh hudéng nay
dwoc phan anh trong cac chu
truong, duong 16i 16n cua Pang
va Nha nudc. D€ cac dinh hudng
phat trién van hoa phap quyén
Viét Nam dén nam 2035 di vao
cudc song, phat huy hiéu qua, can
ap dung dong bo nhiéu giai phap
va trén hét, cac hoat dong nay can
o si chung tay cta toan xa hoi,
dacbiét 1a sy quan tam cua Dang,
sw dau tw cua Nha nuwdc cing
nhu sw nd luc ctia toan dan.

N.V.H

dien-dan/quan-diem-cua-dang-ve-phat-huy-nhan-to-con-nguoi-trong-phat-trien-dat-nuoc-12380, ngay 17/11/2025.
5 Dang Cong san Viét Nam, Vin kién Dai hji dai biéu toan qudc lin thir XII, Nxb Chinh tri Qudc gia - Sw that, Ha Noi, 2016,

tr. 126-127.

16 Pang Cong san Viét Nam, Viin kién Dai hi dai biéu toan qudc lin thir XIII. Tap 1. H, Nxb Chinh tri Quéc gia - Su that, Ha

Noi, 2021, tr. 215.




‘ ‘ TAP CHI SO 4-2026 - BONG 1- NGAY 7-4_Layout 1 4/10/2026 6:11 PM Pag@

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

NGHIEN CUU - TRAO POI

SO 4 (143)@ THANG 4-2026

CHINH SACH PHAP LUAT VE THI HANH AN PHAT TU
O VIET NAM HIEN NAY

_ TIEP CAN LIEN NGANH TU LY LUAN _
NHA NUOCC PHAP QUYEN, CHINH SACH CONG
VA BAO DAM QUYEN CON NGUOI

TS LEKIEN HUNG®

Tém tat: Bai viét phan tich chinh sdch phdp ludt vé thi hanh dn phat ti & Viét Nam trén co s6 tiép cin lién
nganh gitta Iyf ludgn Nha nwéc phdp quyén, Iy ludn chinh sich céng va chudn mwc quyén con nguoi. Trén nén
tang phén tich cic quy dinh ciia phdp ludt hién hanh, ddc biét la Ludt Thi hanh dn hinh sw nam 2019, bai viét
lam r6 ndi dung, cdu triic va muc tiéu ctia chinh sach thi hanh dn phat til, dong thoi danh gid thyec tién thi hanh
trong boi canh cai cdich tw phdp va hoi nhdp quoc té. Qua do, chi ra nhitng han ché’'mang tinh hé thong va dé
xudt cdc gidi phap hoan thién theo hwéng nang cao hi¢u lwc, hiéu qua thiee thi, bao dam quyén con nguoi va thiic
ddy tdi hoa nhdp cfng dong.

Tir khéa: Thi hanh dn phat ti, quyén con nguoi, cai cich tw phip.

Abstract: The article analyzes legal policy on the execution of prison sentences in Vietnam based on an
interdisciplinary approach between the theory of the rule of law state, public policy theory and human rights
standards. Based on the analysis of current law provisions, especially the Law On Execution Of Criminal
Judgments 2019, the article clarifies the content, structure and goals of the prison sentence execution policy, and
evaluates execution practices in the context of judicial reform and international integration. Thereby, pointing

execution, ensuring human rights and promoting community reintegration.

é out systemic limitations and proposing complete solutions towards improving effectiveness and efficiency of

Keywords: Execution of prison sentences, human rights, judicial reform.

Patvan dé

Trong tién trinh xay dung va
hoan thién Nha nudc phap
quyén xa hoi chu nghia ¢ Viét
Nam, thi hanh &n phat tu khong
chi don thuan duwoc nhin nhan
nhu moét giai doan mang tinh ki
thuat - hanh chinh nham thyec thi
ban an, quyét dinh da c6 hiéu luc
phéap luat cua toa an, ma con la
mot thiét ché phap ly - chinh
sach cong dac thu, phan anh tap
trung va treee dién nhat moi quan
hé gitra viéc thuc thi quyeén luc
nha nudc véi yéu cau ton trong
va bao dam quyeén con nguoi
trong Iinh vuc te phap hinh su.
Noi cach khéc, chédt luong va
hiéu qua ctia hoat dong thi hanh
an phat tu chinh la mot trong
nhing tiéu chi quan trong dé
danh gid muc do phat trién cua

Nha nudc phap quyén, cling nhw
tinh nhan dao va van minh cta
hé thong phép luat.

Tuy nhién, thuc tién cho thdy
van ton tai nhitng khoang cach
nhét dinh gitta quy dinh phap
luat va viéc to chitc thuc hién,
thé hién ¢ ca phuong dién thé
ché, co ché van hanh va diéu
kién bao dam. Nhiing han ché&
nay khong chi lam suy giam hiéu
lwec, hiéu qua caa chinh sach
phép luat, ma con anh huong
truc ti€p dén viéc bao dam
quyén con nguoi cua nguoi chap
hanh &n, cling nhw muc tiéu gido
duc, cdi tao va tai hoa nhap cong
dong'. Do do, viéc nghién cttu
mot cach hé thong va toan dién
chinh sach phép luat vé thi hanh
an phat tu 6 Viét Nam hién nay,
trén co so ti€p can lién nganh va

gan véi yéu cau bao dam quyeén
con nguoi, la van dé cd y nghia
ly luan sau séc va gid tri thuc tién
cap thiét trong boi canh cai cach
tu phap va hoi nhap qudc té.

Co's&ly luan chia chinh sach

phap luat vé thi hanh an

phat tu

Tiép can tirhj ludn chinh sdch cong

Trong khoa hoc phap ly hién
dai, chinh sach cong duwoc nhin
nhan nhe mot trong nhitng cong
cu trong yéu dé€ Nha nudc thuc
hién chttc ndng quan ly xa hoi,
dinh huéng hanh vi va phan bo
nguon luc nhim dat dwoc céc
muc tiéu phat trién nhat dinh?.
Mot chinh sach cong duoc coi la
hiéu qua phai dap ing dong thoi
nhiéu tiéu chi co ban, trong d6 c6
thé khai quat thanh ba phuong

* Truong Pai hoc Cong nghiép va Thwong mai Ha Néi.

1B Cong an, Bio cdo tong két cong tdc thi hanh dn hinh sw va hd tro tw phdp, 2023, tr. 15-20.
2B. Guy Peters (2015), Public Policy, pp. 5-7.
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dién cot 16i: (i) tinh hop ly vé
muc tiéu, thé hién & viéc xac
dinh dung van dé can giai quyét,
phtt hop véi yéu cau phat trién
kinh t€ - xa hi va cac gia tri nén
tang ctia hé thong phap luat, dac
biét 1a cac gia tri vé quyén con
nguroi; (i) tinh phu hop cua cong
cu chinh sach, doi héi su luwa
chon dung dan cac bién phap

phép ly, hanh chinh va kinh t€&

déhién thuec hda muc tiéu da dat

ra; (iii) tinh kha thi cta co ché

thiee thi, phan anh mttc d6 tuong
thich gitra thiét ké chinh sach véi
diéu kién ngu‘én luc, t6 chire bd
may va nang luc ctia cac chu the
thuc thi trong thuc tién.

Van dung cac tiéu chi trén vao
linh viee thi hanh an phat tu cho
thay, chinh sach phap luat trong
linh vec nay mang day da ddc
trung cua mot chinh sach Céng
phuc hop, vira chiu su chi ph01 cua
quyeén luc nha nudc, vira gan bo
chdt ché vdi yéu cau bao dam
quy‘én con nguoi. Do d6, moi
quyét dinh chinh sach trong linh
vire nay déu phai duoc can nhéc
trén co so hai hoa gitta yéu cau
trieng tri, phong ngtra toi pham véi
nghia vu ton trong va bao vé nhan
pham ctia nguoi chap hanh an’.

Bén canh do, chinh sach phap
luat vé thi hanh an phat tu con
thé hién r6 tinh da chu thé va lién
nganh, khi qua trinh t0 chtrc thue
thi khong chi thudc thdm quyén
ctia co quan thi hanh an hinh sy
ma con co sy tham gia cua nhiéu
thiét ché khac nhuw co quan tu
phap, co quan quan ly nha nudc,
t0 chirc xa hoi va cong dong. Su
tham gia nay doi hoi phai c6 co
ché€ phdi hop chit ché, dong bo
nham bao dam tinh théng nhat
va hiéu qua cta chinh sach. Dong
thoi, day cting la linh vic doi hoi
muc do cao vé tinh chuyén
nghiép va trach nhiém giai trinh,

boi moi sai sot trong thuee thi déu
c6 thé dan dén hé qua phép ly va
xa hoi nghiém trong.

Tiép cdn tir Iyj ludn Nha nucc
phdp quyén

Trong 1y luan vé Nha nuéc
phap quyéen, mot trong nhung
nguyen tac c6t 16i 1a quyeén luec
nha nwdc khong ton tai nhw mot
thuc thé tuyét d6i, ma ludn bi
gioi han va kiém soat boi phap
luat, dong thoi phai duoc td chie
va thuc thi nham phuc vu con
nguoi, bao dam va thuc day cac
quyeén co ban cua ca nhan trong
xa hoi*. Diéu nay phan anh su
chuyén dich ttt m6 hinh quan ly
mang tinh quyén uy sang mo
hinh quan tri dwa trén phap luat
va quyeén con nguoi, trong do
moi hoat ddng ctia co quan cong
quyén déu phai c6 co so phap ly
r0 rang, minh bach va chiu su
giam sat.

bat trong linh vuc thi hanh én
phat tu, nguyen tac ctia Nha
nudc phap quyén duoc thé hién
mot cach tap trung va 1o nét, boi
day la Iinh viec ma quyen licnha
nudc tac dong truc tiép, sau sac
va c6 murc d6 han ché quyén cao
nhat d6i véi cad nhan. Tuy nhién,
viéc nguoi bi két an phai chap
hanh hinh phat tu khong dong
nghia vdi viéc ho bi tedc bo toan
bd cac quyén co ban ctia minh.
Trong khuon kho ctia Nha nude
phép quyén, nguoi chap hanh an
phat tu van la chu thé ctua cac
quyén con nguoi, ngoai trir
nhitng quyén bi han ché theo
ban an va theo quy dinh cua
phap luat°.

Tt d6, 6 thé khai quat ba yéu
cau mang tinh nguyén tac trong
thi hanh an phat tu: (i) nguyen
tac khong tudc bo toan bo ) quyeén,
theo d6 ngwoi bi két &n van duoc
bao dam cac quyén co ban nhu
quyen duoc bao vé tinh mang,

stec khoe, danh du, nhan pham
va cac quyén dan sy khéac khong
bi phap luat han ché; (i) nguyén
tac hop phap trong han ché
quyén, doi hoi moi sy han ché
quyén doi véi nguroi chdp hanh
an phai c6 can ctt r0 rang trong
phép luat, bdo dam tinh minh
bach, can thiét va tuong xtng
vOi muc tiéu cua hinh phat; (111)
nguyén tac nghia vu tich cuc ctia
nha nudc, theo d6 nha nudc
khong chi ding lai ¢ viéc khong
xam pham quyén ma con phai
cha dong thuc hién cac bién
phap can thiét nham bao dam
cac quyeén hop phap ctia nguoi
chap hanh an, phu hop véi cac
chudn muc phép ly qudc gia va
quoc té vé doi xit nhan dao doi
voi nguoi bi twede tu do.

Céch tiép can tir ly ludn Nha
nudc phap quyén cho thay, thi
hanh an phat tu khong chi la
hoat dong cudong ché€ mang tinh
quyeén lwc, ma con la mdt qua
trinh phap ly - xa hoi phtc hop,
trong d6 nha nuedc vira thiee hién
chttc nang tring tri, phong ngtra
toi pham, vira c6 trach nhiém
bao dam quyén con nguoi va tao
diéu kién cho nguoi chap hanh
an tai hoa nhap cong dong. Day
chinh Ia co s¢ 1y luan quan trong
dé dinh hudéng viéc hoan thién
chinh sach phap ludt vé thi hanh
an phat tu ¢ Viét Nam theo
huwdéng nhan dao, hién dai va
pht hop véi cac chuan muc cta
Nha nwdc phap quyén.

Chudn muyc quoc té vé quyén
con nguoi

Trong s6 cac van kién quoc t€

c6 anh huong sau rong, Cong
wdc quoc t€ vé cac quyeén dan sy
va chinh tri nam 1966 (ICCPR)
duoc coi la nén tang phap 1}'7
quan trong, thiét 1ap cac nguyen
tac co ban lién quan dén viéc bao
vé quyén con nguoi trong diéu

3 United Nations, Intemutzonul Covenant on Civil and Polltzcal Rights (. ICCPR) 1966, Article 10.
4 Nguyen Dang Dung, Nha nuéc phip quyén xa hi chii nghia Vit Nam - Nhitng vin dé Iy lugn va thiee tién, Nxb Chinh tri qudc

gia Su that, Ha Noi, 2015.

° United Nations, International Covenant on Civil and Political Rights (ICCPR), 1966, Articles 2 va 10.
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kién bi twdc tie do. Theo ICCPR,
moi nguoi bi tuwdc ty do phai
dwoc db6i x* nhan dao va ton
trong phdm gia von co6 ctia con
nguoi (Piéu 10(1)); dong thoi
nghiém cdm moi hinh thtc tra
tan hodc doi xr tan bao, vO nhan
dao hoac ha nhuc (Biéu 7). Bén
canh d¢, cac quy dinh cua ICCPR
con dét ra nghia vu cho cac quoc
gia trong viéc ngan ngira cac
hanh vi tra tdn, d6i xtr tan bao, vO
nhan dao hodc ha nhuc, qua do
tao nén chuan muc phép ly t6i
thiéu trong quan ly va giam git
pham nhan.

B6 sung va cu thé hda cac
nguyén tac mang tinh khung cta
ICCPR, Bo Quy tac tiéu chuan t&i
thiéu ctuia Lién hop qudc vé déi
X v&i tu nhan nam 2015 (United
Nations (2015), United Nations
Standard Minimum Rules for the
Treatment of Prisoners (the Nelson
Mandela Rules) da xay dung mot
hé thong tiéu chuan chi tiét, toan
dién vé to chtec glam gitt va bao
dam quyén ctia nguoi chap hanh
&n phat ti1. Cac quy tdc nay nhan
manh yeu cau bao dam nhan
pham ctia ngucn bi g1am gite nhw
mot nguyén tac xuyen sudt, dong
thoi quy dinh cu thé vé diéu kién
song toi thiéu, bao gom ché do
an, 0, cham sdc y té, vé sinh moi
treong va ti€p can cac dich vu
thiét yéu. Dac biét, Mandela
Rules con dé cao quyén tiép can
phap 1}'7, quyeén lién lac véi gia
dinh va luat su, cing nhw cac co
ché& glam sat nham phong ngira
lam quyén trong hoat dong thi
hanh an phat tu.

Cé thé thé’y, cac chuan muc
qudc t&€ néu trén da hinh thanh
mot hé thong nguyen tac co ban,
bao gom: bao dam va ton trong
nhan pham ctia nguoi bi tudce tw
do; nghiém cdm moi hinh thiic
tra tdn va doi x& vO nhan dao
(United Nations (1984), Convention

against Torture (CAT)); bao dam
cac diéu kién sdng tdi thiéu phu
hop véi tiéu chuan nhan dao;
bao dam quyén ti€p can phap ly
cung cac co ché bao vé quyén
hiéu qua. Pay chinh la nhiing
dinh hwéng quan trong dé cac
quoc gia, trong d6 c6 Viét Nam,
tiép tuc hoan thién chinh sach
phap luat vé thi hanh an phat tu
theo hudng tiém can cac chuin
muc quoc té, dong thoi bao dam
tot hon quyén con nguoi trong
thuec tién.

Chinh sach phap luat vé thi
hanh an phat ti ¢ Viét Nam

Chinh sdch bdo dam quyén
cua pham nhan

Trong cdu truc cua chinh sach
phap luat vé thi hanh an phat tu,
ndi dung bao dam quyén cua
pham nhan gitt vi tri trung tam,
phan anh r6 nét nhat mic do
nhan dao va tinh phap quyén
cua hé théng phap luat hinh su.
Swr ra doi cta Luat Thi hanh an
hinh sy nam 2019 da danh dau
mot bude phat trién quan trong
trong tw duy lap phép, thé hién
sw chuyén dich tir cach tiép can
thién vé quan ly, kiém soat sang
cach tiép can coi trong viéc bao
dam quyén con nguoi ctia nguoi
chdp hanh an phat tu®. Day
khong chi 1a sy diéu chinh vé ky
thuat phap ly, ma con la sy thay
do6i mang tinh nén tang trong
nhan thc vé vai tro caa Nha
nudc trong linh viee thi hanh an
hinh sw.

Theo quy dinh cua phap luat
hién hanh, pham nhan - mac du
bi han ché€ mot s6 quyén nhat
dinh theo ban an c6 hiéu luc
phap luat - van la chu thé cta cac
quyén con nguoi co ban va duoc
Nha nudc bao dam thuc hién
trong khudén kho phap luat.
Truwdce hét, d6 1a cac quyén gan
vOi su ton tai va nhan pham caa

6 Quéc hoi, Lugt Thi hanh dn hinh sir, Luat s6 41/2019/QH14.

7B Cong an, tdd.

SO 4 (143)@ THANG 4-2026

con nguoi nhu quyén duoc bao
vé tinh mang, sttc khoe, dugc
cham séc y té, dugc bao dam
diéu kién sinh hoat t6i thiéu phu
hop véi tiéu chuan nhan dao.
Bén canh do, phap luat con ghi
nhan cac quy‘én mang tinh phat
trién, bao gom quyén hoc tap, lao
dong, hoc nghe nham nang cao
nhan thttc va ky ndng, qua do
tao diéu kién cho qua trinh cai
tao va tai hoa nhap cong dong
sau khi chdp hanh xong hinh
phat. Ngoai ra, cac quyén mang
tinh bao dam phap ly nhw quyén
khiéu nai, t0 cdo, quyén duoc
ti€p can thong tin va lién hé véi
gia dinh, luat sw cling dugc quy
dinh tuong d6i day du, gop
phéan tao ra co ché kiém soat
quyén luc trong qua trinh thi
hanh an.

Tuy nhién, tor goc do thuc
tién, c6 thé nhan thdy rang gitta
cac quy dinh phap luat mang
tinh chuan tac voi viée td chirc
thuc thi van ton tai nhitng
khoang cach nhat dinh’. Nhiing
khoang cach nay thé hién ¢ viéc
mot s6 quyén cua pham nhan
chuwa duoc bao dam day du do
han ché vé diéu kién co so vat
chat, nguon luc t6 chic thuc
hién, cting nhu co ché gidam sat
va trach nhiém giai trinh chua
thuce su hiéu qua. Diéu nay datra
yéu cau can ti€p tuc hoan thién
chinh sach phap luat theo hudng
khong chi ding lai & viéc ghi
nhan quyén, ma con phai thiét
1ap cac co ché bao dam thuec thi
mot cach thuc chat, hiéu qua va
phtt hop véi cac chuan mye quoc
t&€ vé quyén con nguoi.

Chinh sdch gido duc va cdi
tao pham nhin

Trong tong thé chinh sach
phép luat vé thi hanh an phat tu,
chinh sach gido duc va cai tao
pham nhan gitt vai tro trung
tam, thé hién rd dinh hudng
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nhan dao va muc tiéu phong
ngtta t0i pham bén ving cua
Nha nudc. Khac véi cach tiép
can thuan tiy mang tinh tring
tri trong cac mo hinh tw phap
truyén thong, phap luat Viét
Nam hién hanh xac dinh thi
hanh an phat ti1 khong chi nham
cach ly nguoi pham t6i khoéi xa
hoi, ma con huwdng téi viéc gido
duc, cai tao ho tro thanh nhitng
cong dan co ich, c6 kha nang tai
hoa nhap cong dong sau khi
chdp hanh xong hinh phat?®.

Vé ban chat, chinh sach gido
duc va cai tao pham nhan la su
két hop gitra cac bién phap phap
ly, hanh chinh va xa hoi nham tc
dong co hé thdng dén nhan thic,
thai d0 va hanh vi ctia nguoi
chdp hanh an. Thong qua cac
chuong trinh gido duc phap luat,
gido duc cong dan va gido duc
dao dtic, chinh sach nay hudng
toi viéc thay doi nhan thie, giap
pham nhan hiéu ro tinh chat,
mttc d6 nguy hiém cta hanh vi
pham t0i, ttt d6 hinh thanh y
thirc tuan thu phap luat. Trén co
s0 do, cac hoat dong lao dong, hoc
nghé va ren luyén ky luat trong
moi truong giam gitr tiép tuc gop
phan diéu chinh hanh vi, gitp
pham nhan hinh thanh théi quen
lao dong, y thitc trach nhiém va
ky nang song can thiét.

Quan trong hon, toan b6 qua
trinh gido duc va cai tao duoc
thiét k&€ nham dat téi muc tiéu
cudi cung la phong ngtra tai
pham tdi, khong chi d6i voi ca
nhan nguoi chdp hanh 4n ma
con cd y nghia d6i véi xa hdi noi
chung. Mot chinh sach gido duc
va cai tao hiéu qua sé gop phan
lam giam ty 1é tai pham, tiét
kiém chi phi xa héi va nang cao
hiéu qua cta hé thdng tu phap
hinh su.

Tuy nhién, thuc tién thi hanh
cho thay hiéu qua ctia cdng tac

gido duc, cai tao pham nhan van
con phu thudc dang ké vao cac
yéu td nhu diéu kién co so vat
chat, chat lvgng doi ngti can bo,
chuwong trinh gido duc - dao tao
va su phoi hop gitta cac co quan,
t6 chtre ¢6 lién quan. Diéu nay
dat ra yéu cau can ti€p tuc hoan
thién chinh sach theo hudng
chuyén nghiép hoa, ca thé hoa
cac bién phap gido duc, dong
thoi tadng cuong lién két gitra giai
doan thi hanh an trong trai giam
vdi giai doan tai hoa nhap cong
dong, nham bao dam tinh lién
tuc va hiéu qua lau dai cua qua
trinh cai tao.

Chinh sdch tdi hoa nhdp
cong dong

Tai hoa nhap cong dong duoc
xac dinh la dich dén cudi cung,
phan anh day du nhat tinh nhan
dao va hiéu qua lau dai cua hé
thong tw phap hinh su. Néu nhw
giai doan chdp hanh an trong trai
giam tap trung vao gido duc, cai
tao, thi giai doan tai hoa nhap
cong dong chinh la thudc do
thue chédt cho muitc d6 thanh cong
ctia toan bg qua trinh thi hanh
an. Mot chinh sach tai hoa nhap
hiéu qua khong chi goép phan
giup nguoi chap hanh xong an
phat tu on dinh cudc s6ng, ma
con cd y nghia quan trong trong
viéc phong ngtra tdi pham va
bao dam trat tu, an toan xa hoi.

Phap luat Viét Nam hién
hanh da budc dau ghi nhan mot
s6 ndi dung lién quan dén ho tro
tai hoa nhap cong dong, bao gom
cac bién phap nhu tw vén, gisi
thiéu viéc 1am, ho tro hoc nghg,
tao diéu kién tiép can cac dich vu
xa hoi co ban. Tuy nhién, thye
tién trién khai cho thdy chinh
sach nay van chua dat duwoc hiéu
qua nhu ky vong, chu yéu do
nhtng han ché mang tinh hé
thong trong thiét ké va to chirc
thirc hién’®.

“Diéu 31, 33 Luat Thi hanh an hinh su nam 2019.
*B6 Tu phép, Bdo cdo vé cong tic ho tro tdi hoa nhdp cong dong doi véi nguoi chdp hanh xong dn phat ti, 2023, tr. 22-30.

Trudc hét, co ché hd tro tai
hoa nhéap con phan tan va thiéu
tinh dong bd, chuwa hinh thanh
duwoc mot hé thong chinh sach
hoan chinh, xuyén sudt tir giai
doan chuan bi chdp hanh xong
an dén giai doan on dinh cudc
song sau khi tro vé cong dong.
Cac bién phap hd tro hién nay
phan 16n mang tinh ngan han,
chwa giai quyét duoc cac nhu
cau can ban va lau dai cia nguoi
chdp hanh xong an phat tu, ddc
biét la nhu ciu viéc lam bén
vitng va hoa nhap xa hoi.

Bén canh do6, su lién két gitta
cac chu thé tham gia vao qua
trinh tadi hoa nhap con han ché,
thé hién ¢ sy thiéu phoi hop hiéu
qua gitta co quan thi hanh an
hinh sy, chinh quyén dia phuong,
td chitc xa hoi va khu vuce tu
nhan. Diéu nay dan dén tinh
trang gian doan trong qua trinh
hd tro, 1am giam hiéu qua ctia cac
bién phap da duwoc thuc hién
trong giai doan cai tao truedc do.

Ngoa1 ra, hé thong chinh sach
“hau an” ¢ Viét Nam van chwa
duoc thiét ké mot cach day du va
c6 tinh chién lwoc, chwa hinh
thanh duoc cac co ché bao dam
dai han nham ho trg nguoi chap
hanh xong an phat tu tai hoa
nhap mot cach bén viing. Nhitng
han ché nay khong chi lam giam
hiéu qua cta chinh sach thi hanh
an phat ti ma con tiém an nguy
co gia tang ty 1é tdi pham, qua do
anh huong tiéu cuc dén trat tu,
an toan xa hoi.

Nhitng han ché trong thi

hanh chinh sach phap luat

vé thi hanh an phat tu

Bén canh nhitng két qua dat
duoc, thuc tién thi hanh chinh sach
phap luat vé thi hanh an phat tu &
Viét Nam van bc 16 nhiéu han ché

mang tinh hé thong, phan anh
nhting bat cap khong chi ¢ khau to
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chttc thue hién ma con trong chinh
thiét k& chinh sach va khudn kho
phép ly diéu chinh. Nhiing han
ché&nay néu khong dugc nhéan dién
day du va khac phuc kip thoi sé
anh hudng truc tiép dén hiéu qua
bao dam quyén con nguoi cling
nhe muc tiéu phong nglra toi
pham trong dai han.

Trwdc hét, han ché vé thé ché

thé hién ¢ chd mot s& quy dinh
phap luat vé thi hanh an phat tu
van con mang tinh nguyén tac,
khai quat, thiéu cac quy dinh cu
thé, chi tiét d€ bao dam kha nang
ap dung thong nhat trong thuc
tien. Diéu nay dan dén tinh trang
phu thudc nhiéu vao van ban
huéng dan hodc cach hiéu cua co
quan thuee thi, ]am giam tinh minh
bach va hiéu luc ctia phap luat®.

Thi? hai, han ché vé ngu6n luc
la mét trong nhitng yéu td can
tro tryc tiép dén hiéu qua thuc
thi chinh sach. Mac du da c6 sw
quan tam dau tu, song diéu kién
co sO vat chat gitra cac co sO
giam gitr van con chénh 1éch, dic
biét & mot sO dia ban khé khan.
biéu nay anh hvong khong nho
dén viéc bdo dam cac diéu kién
song to6i thiéu, to chirc lao dong,
hoc nghé va cham soc y t&€ cho
pham nhan''.

Thit ba, han ché& vé co ché

giam sat cho thdy hé thong kiém
tra, gidm sat hoat dong thi hanh
&n phat ti1 hién nay van chu yéu
mang tinh ndi bo, chua thiét lap
duwgc mot co ché giam sat doc
1ap, khach quan va hiéu qua, lam
giam kha nang phat hién va xt
ly kip thoi cac vi pham, dong
thoi chuwa dap ung day du yéu

cau cua cac chuan muc qudc t€

vé bao dam quyén con nguoi
trong moi truong giam gitr'2.

Cudi cung, han ché€ vé chinh
sach tai hoa nhap cong dong tiép
tuc la mot “diém nghén” mang
tinh cdu trac cua toan bo hé
thong thi hanh an phat tu. Cac
chinh sdch hd tro nguoi chap
hanh xong an phat tu hién van
thiéu tinh lién thong, chwa hinh
thanh duoc mot co ché hd tro
bén viing va dai han. Diéu nay
khong chi lam giam hiéu qua cua
qua trinh cai tao ma con tiém an
nguy co tai pham, qua d6 anh
huwong tiéu cuc dén trat tu, an
toan xa hoi's.

Nguyén nhan ctia nhitng han
ché mang tinh hé théng trong thi
hanh chinh sach phap luat vé thi
hanh an phat tu khong chi xuat
phat tir cdc yéu té don lé trong
qua trinh t6 chitc thye hién, ma
con bat nguon tir nhitng nguyén
nhan sau xa lién quan dén cach
tiép can chinh sach, diéu kién
bao dam thuwee thi va co ché kiém
soat quyén luc nha nudc. Viéc
nhan dién day du cac nguyén
nhan nay c6 y nghia quan trong
trong viéc dé xuat cac giai phap
hoan thién mang tinh kha thi va
bén ving.

Viéc thidu vang cach tiép can
tte ly luan chinh sach cong trong
xay dung va thuc thi phap luat
vé thi hanh 4n phat tu la mot
nguyén nhan co ban. Trong
nhleu treong hop, chinh sach
van duoc thiét k& chu yéu dudi
goc do quan ly hanh chinh, chua

cht trong day du dén cac yéu t6

nhu phan tich tdc dong chinh
sach, danh gia chi phi - loi ich
hay co ché& phdi hop lién nganh.
biéu nay dan dén tinh trang mot
s0 quy dinh phap luat tuy dang
vé mdt nguyén tac nhtrng thiéu
tinh kha thi khi trién khai trong
thuec tién.

SO 4 (143)@ THANG 4-2026

Han ché vé nguodn luec tié€p tuc
la mot yéu t6 mang tinh quyét
dinh dén hiéu qua thuc thi chinh
sach. Nguon luc ¢ day khong chi
bao gom ngan sach nha nudc, co
s0 vat chat, ma con la ngudn
nhan lyc ¢6 trinh d§ chuyén mon
cao trong linh viec thi hanh an
hinh su. Su thi€éu hut va phan bo
chua hop ly cac ngudn luc nay
lam gidm kha ndng hién thuc
hoa cac quy dinh phap luat, dac
biét trong viéc bao dam diéu
kién giam git, t0 chtrc gido duc,
cai tao va hd tro tai hoa nhap
cong dong.

Nhéan thtc chua day du vé
quyén con nguoi trong thi hanh
4n phat tu van 1a mot rao can
dang ké. Trong mot sO truong
hop, tu duy coi pham nhan chu
yéu la déi tuong quan ly van con
ton tai, dan dén viéc chua thuce su
coi trong day du cac quyén hop
phap cta ho theo quy dinh cta
phap luat va cac chuan muc quoc
t€. Diéu nay anh hudng truc tiép
dén cach thic to chic thuc thi
chinh sach, lam giam hiéu qua
bao dam quyén con nguoi trong
moi treong giam gitr.

Thiéu co ché€ kiém soat quyén
lIiec hiéu qua va doc lap la nguyén
nhan mang tinh ciu trac, tac
dong dén toan bo hé thong thi
hanh an phat tu. Khi co ché giam
sat chwa du manh va chwa bao
dam tinh doc lap, viéc phat
hién, ngdn chan va xt ly cac vi
pham trong qua trinh thi hanh
an sé gap nhiéu kho khan. Dong
thoi, diéu nay clng lam giam
tinh minh bach va trach nhiém
giai trinh ctia cac co quan thuyec
thi, chuwa dap ung day du yéu
cau ctia Nha nudc phdp quyén
hién dai'.

10 Nguyén Ngoc Chi (Cht bién), Gido trinh Luét Thi hanh an hinh sy, Nxb Tu phap, 2020, tr. 210-220.
1 Bo Cong an (2023), tldd, tr. 25-30.
12 Uy ban Tu phap ctia Qudc hdi, Bdo cdo gidm sdt cong tic thi hanh dn hinh sw, 2022; Penal Reform International, Global Prison
Trends 2018, London, pp. 8-12.
13 Tran Van Do, Cdi cdch tw phdp va Nha nwdc phip quyén, Nxb Chinh tri qudc gia, 2017, tr. 85-95.

14 Uy ban Tu phép ciia Quéc héi (2022), tdd.
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Pinh hudng va giai phap
hoan thién chinh sach phap
luat vé thi hanh an phat tu

Hoan thién chinh sdach phdap ludt

Trén co sO nhiing han ché va
nguyén nhan da dugc phan tich,
viéc hoan thién chinh sach phap
luat vé thi hanh an phat tu can
duoc trién khai theo hudng dong
bd, hién dai va lay bao dam
quyén con nguoi lam trung tam.
Day khong chi 1a yéu cau ndi tai
ctia qua trinh xay dung Nha
nudc phap quyén, ma con la
nghia vu cua Viét Nam trong
viéc thuc hién cac cam két quoc
t€ vé quyén con nguoi.

Trudc hét, can tiép tuc cu thé

hoa day du va rd rang cac quyén
cta pham nhéan trong hé thong
phap ludt, bao dam tinh minh
bach va kha nang ap dung truec
ti€p trong thuc tien. Mac du
phap luat hién hanh da ghi nhan
nhiéu quyén co ban cua pham
nhan, song mojt sd quyén van
duroc quy dinh 6 mtic do nguyén
tac, thiéu cc quy dinh chi tiét vé
nodi dung, diéu kién thyc hién va
co ché bao dam. Do d6, viéc
hoan thién phap luat can tap
trung vao viéc xac dinh r6 pham
vi, g101 han va ' phurrong thite thiee
hién céac quyen nay, dong thoi
thiét 1p cdc co ché phap ly hitu
hiéu dé bao vé quyeén cua pham
nhan khi bi xam pham.

Bén canh d6, can ddy manh
qua trinh ndi ludt héa cac chuan
muc quoc t€ vé quyén con nguoi
trong linh vuec thi hanh an phat
tu, bao dam sy tuong thich gitra
phap luat qudc gia va cac diéu
wdc qudc t€ ma Viét Nam la
thanh vién. Viéc noi luat hoa
khong chi dung lai 6 viec ghi
nhan cidc nguyén tac chung, ma
can dwoc cu thé hda thanh cac
quy dinh co tinh kha thi cao, phtu
hop véi diéu kién kinh t€ - xa hoi
cua Viét Nam. Dic biét, can chu
trong dén cac chuan muc vé doi
xtt nhan dao véi nguoi bi twdce te
do, bao dam diéu kién song t6i
thiéu, quyén tié€p can dich vu y
t€, gido duc va ho trg phap ly.

Viéc hoan thién chinh sach
phap luat cling can gan véi ddi
moi tu duy lap phap theo hudng
ti€p can chinh sich cong hién
dai, chu trong dén viéc danh gia
tac dong ctia chinh sach, bao

dam sy tham gia ctia cac chi thé

lién quan va tdng cuwong tinh
minh bach trong qua trinh xay
dung phap luat, nang cao chat
lwong ctia cac quy dinh phap
luat, dong thoi bao dam tinh kha
thi va hiéu qua trong to chic
thuwee thi.

Nhu vay, viéc hoan thién
chinh sach phap ludt vé thi hanh
an phat tu can duoc thuc hién
trén nén tang két hop hai hoa
gitra yéu cau bao dam trat tw, an
toan xa hodi va muc tiéu bao vé
quyén con nguoi, qua do gop
phan xay dung mot hé thong tu
phép hinh sy nhan dao, tién bd
va phu hop véi xu thé€ phat trién
chung cta thé gici.

Do6i mdi co ché thuc thi

Bén canh viéc hoan thién
khuon kho phép luat, d6i moéi co
ch€ thuc thi gitt vai tro quyét
dinh trong viéc bao dam hiéu luwc
va hi¢u qua ctia chinh sach phap
luat vé thi hanh an phat tti. Thye
tién cho thay, nhiéu quy dinh
phap luat tuy da tuwong doi day
dua nhung chwa phat huy duoc
hiéu qua do han ché trong t6
chttc thuc hién. Vi vay, viéc cai
cach co ché thuc thi can duoc
trién khai theo huéng hién dai,
Chuyen nghlep va phu hop vdi
yéu cau cua quan tri nha nude
trong bdi canh chuyén doi so.

Can ddy manh ung dung
cong nghe s6 trong quan ly va to
chttc thi hanh an phat tu, coi day
la mot giai phap dot pha nham
nang cao hiéu qua quan ly, tang
cuong tinh minh bach va bao
dam quyeén con nguoi. Viéc xay
dung va van hanh cac hé thong
co sO di liéu dién t& vé pham
nhan, tich hop thong tin gitra cac
co quan c¢ lién quan, khong chi
gitp nang cao hiéu qua quan ly
ma con tao diéu kién thuan loi
cho viéc theo doi, danh giad qua

trinh chap hanh 4n va ho trg tai
hoa nhap cong dong. Dong thoi,

viéc ung dung cong nghé s6

trong giam sat, kiém tra cing
gop phan han ché cac hanh vi vi
pham, nang cao trach nhiém giai
trinh ctia cac chu thé thyec thi.

Chuan hoéa va nang cao chat
luong doi ngti can bo lam cong tac
thi hanh 4n hinh sy, coi day la yéu
t0 then chot quyét dinh chat luvong
thiee thi chinh sach. Déi ngti can
b khong chi can dugc dao tao bai
ban vé chuyén mén nghiép vu ma
con phai dugc trang bi day du
kién thitc vé quyén con nguoi, ky
ndng xtt ly tinh hudng va dao duc
nghe nghiép.

Viéc d6i méi co ché thuc thi
cling can gan voi tang cudng co
ché phdi hop lién nganh va mo

rong su tham gia cua cac cht thé

xa hoi, bao gom chinh quyén dia
phuong, to chitc xa hoi va khu
vuc te nhan. Day la diéu kién
quan trong dé bao dam tinh lién
thong trong toan bd qua trinh thi
hanh an, tir giai doan chap hanh
an trong trai giam dén giai doan
tai hoa nhap cong dong.

Tong thé, d6i mai co ché thuc
thi chinh sach phéap luat vé thi
hanh an phat tu can dwgc thuc
hién theo hwdng hién dai hoda,
chuyén nghiép hda va xa hoi hda,
qua do néng cao hiéu qua quan
ly nha nwéc, dong thoi bao dam
thure hién day da nguyén tac ton
trong, bao vé va bao dam quyén
con ngwoi trong thuec tién.

Ting cuong gidm sdt

Truwde hét, can thiét lap va

tung budc hoan thién co ché

giam sat doc lap doi véi hoat
dong thi hanh an phat tu, nham
khac phuc tinh trang giam sat
chu yéu mang tinh ndi by nhw
hién nay. Co chénay c6 thé duoc
thuc hién thong qua viéc tang

cuong vai tro cua céac thiét ché

gidm sat bén ngoai nhur co quan
dan ctt, co quan tw phap, cling
nhu nghién cttu kha nang thiét
1ap cac co ché giam sat chuyén
trach phu hop véi diéu kién ctia
Viét Nam. Mot co ché giam sat
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doclap, khach quan sé gop phan
nang cao kha nang phat hién va
xt ly vi pham, dong thoi bao
dam tot hon cac quyén hop phap
cia pham nhan trong moi
treong giam gitr.

Bén canh d9, can nang cao vai
tro giam sat cta xa hoi do6i voi
hoat dong thi hanh an phat tu,
coi day la mot yéu td quan trong
trong viéc bao dam tinh cong
khai va minh bach ctia chinh
sach. Su tham gia ctuia cac to chirc
chinh tri - xa hoi, td chitc xa hoi -
nghé nghiép, cing nhu cdng
dong dan cw khong chi gop phan
b6 sung cho co ché giam sat nha
nuoc, ma con tao ap lue xa hoi
tich cuc nham nang cao chat
lwong thuc thi chinh sach. DBac
biét, viéc tao diéu kién dé cac chu
thé xa hoi tham gia vao qua trinh
giam sat va ho tro tai hoa nhap
cong dong sé goép phan tang
ceong tinh nhan dao va hiéu qua
cua h¢ thong thi hanh an phat tu.

Ngoai ra, viéc ting cudng
gidm sat can gan véi hoan thién
co ché tiép nhan, xtt ly khiéu nai,
t0 cdo va bao vé quyén ctia pham
nhan, bao dam moi hanh vi vi
pham déu dwoc phat hién va x
ly kip thoi theo quy dinh cta
phap luat. Day khong chi la cong
cu bao vé quyén con nguoi ma
con la phwong thttc nang cao
trdch nhiém cta cac co quan, ca
nhan cé thdm quyén trong qua
trinh thi hanh an.

Tong thé, viéc tang cuong co
ché& giam sat can duoc thuc hién
theo hudng da chiéu, két hop
gitra giam sat noi bo va gidm sat
doc lap, gitra ki€ém soat quyén
Itc nha nwdc va phat huy vai tro
cua xa hoi, qua d6 gop phan bao
dam tinh minh bach, hiéu qua va
nhan dao cua chinh sach phap
luat vé thi hanh an phat tu.

Phdt trién chinh sdch tdi
hoa nhdp cong dong theo hudng
bén viing

Trong tong thé cac giai phap
hoan thién chinh sach phap luat
vé thi hanh 4n phat tu, phat trién
chinh sach tdi hoa nhap cong

dong c6 y nghia ddc biét quan
trong, boi day khong chi la giai
doan cudi cua qua trinh thi hanh
an ma con la yéu t6 quyét dinh
tinh hiéu qua lau dai cta toan bo
hé thong tu phap hinh su. Mot
chinh sach tdi hoa nhap duogc
thiét k& hop ly va to chuirc thuce
hién hiéu qua sé goép phan giam
thiéu nguy co tai pham, bao dam
trat tw, an toan xa hoi, dong thoi
thé hién ro tinh nhan dao cta
Nha nuéc phap quyén.

Trudce hét, can xay dung mot
“hé sinh thai hdu an” toan dién,
c6 tinh lién thong va bén viing,
bao quat toan by qua trinh ttr
chuan bi chdp hanh xong an dén
6n dinh cudc sdng sau khi tro vé
cOng dong Hg sinh thai nay_ can
tich hop cac chinh sach vé ho tro
viéc lam, dao tao nghé, ti€p can
tin dung, tw van tam ly, ho tro
phap 1y va cac dich vu xa hoi co
ban. Dong thoi, can thiét 1ap co
ché& phdi hop chat ché gitra cac co
quan nha nudc, chinh quyén dia
phuong va cac t6 chirc xa hoi
nham bao dam sy lién tuc va
hiéu qua trong qua trinh ho tro.
Viéc hinh thanh mot hé sinh thai
hau an dong bd khong chi gitp
nguoi chap hanh xong an phat tu
tai hoa nhap mét cach bén ving,
ma con gop phan giam ganh
ndng cho Nha nuwdc trong cong
tdc quan ly xa hoi.

Bén canh d¢, can tang cuong
huy dong sy tham gia cua khu
vuc tu nhan trong qua trinh tai
hoa nhap cong dong, coi day la
mot nguon luc quan trong nham
nang cao hiéu qua cua chinh
sach. Khu vuece te nhan, dac biét
la cac doanh nghiép, c6 thé dong
vai tro tich cye trong viéc tao
viéc lam, dao tao nghe va ho tro
sinh k& cho nguoi chdp hanh
xong an phat tu. D€ thuc hién
diéu nay, Nha nudc can xay
dung cdc co ché khuyén khich
phu hop, nhut wu dai thué, ho tro
tai chinh hodc chinh sach ghi
nhan trach nhiém xa hoi caa
doanh nghiép. Viéc huy dong
khu vuic tu nhan khong chi gop
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phan da dang hda nguon luc ma
con thac day qua trinh xa hoi
hoa cong tac thi hanh an phat tu
theo hudng hién dai va hiéu qua.

Ngoai ra, phét trién chinh
sach tai hoa nhap cong dong can
gan voi thay doi nhan thic xa
hoi d6i véi nguwoi chap hanh
xong an phat tu, huwdng tdi viéc
giam thiéu ky thi va tao diéu
kién cho ho hoa nhap mot cach
binh dang Day la yéu to mang
tinh nén tang, boi ngay ca khi co
day du cac chinh sach ho trg, néu
thiéu su chdp nhan cua cong
dong thi qua trinh tai hoa nhap
van gap nhiéu khé khan.

Tong thé, viéc phat trién
chinh sach tai hoa nhap cong
dong can duoc tiép can theo
huwdéng hé thong, da cha thé va
bén virng, két hop hai hoa gitra
vai tro cia Nha nwdc va s tham
gia ctia xa hoi, qua d6 bao dam
thuc hién hiéu qua muc tiéu
nhan dao va phong ngtra t0i
pham trong thi hanh an phat tu.

Két luan

Chinh sach phéap luat vé thi
hanh 4n phat tu ¢ Viét Nam
dang ting budc chuyén dich
theo huwdng nhan dao, hién dai
va tiém can cac chuan muc quéc
t€ vé quyén con ngum Tuy
nhién, thuc tién cho thdy van con
nhitng han ché mang tinh hé
thong lién quan dén thé ché,
nguon luc, co ché giam sat va
chinh sach tai hoa nhap.

Viéc ti€p tuc hoan thién chinh
sach can duoc thuc hién theo
huéng dong bo, gan két gitra
hoan thién phap luat va nang cao
hiéu qua thuc thi, dong thoi ting
cuong kiém soat quyén luc va
bao dam quyen con ngucn Day
la yeu cau tat yéu nham xay dung
mot hé thong thi hanh an phat tu
hién dai, nhan dao va phu hop
v6i Nha nuée phap quyén trong
b6i canh hoi nhap qudc t€ sau
rong hién nay. LK.H
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QUYEN BAT KHA XAM PHAM
VE DANH DU VA NHAN PHAM
TREN KHONG GIAN MANG

TRAN THIQUYNH"

Tém tit: Bai viét lam ro co s6 Iy ludn vé bdo vé quyén bit khd xiam pham vé danh dw va nhin phdm ciia con
nguoi trén khong gian mang dwdi goc d phdp lugt quéc t&va phdp lugt Vit Nam. Dong thoi danh gid toan
dién thuec trang phdp ludt va thiec tien thi hanh tai Viégt Nam, nhdn dién nhitng han ché; bat cdp va dé xudt hé
thong cdc gzaz phap dong bg, mang tinh khoa hoc va khd thi nham hoan thién phap ludt, nang cao hiéu quad cong
tac bdo vé quyén danh duw, nhdn phdm ciia con nguoi trong boi canh khong gian mang ngay cang phat trién,
QOp phin xdy dwng moi triwong mang an toan, lanh manh.

Tir khoa: Quyén con nguwoi, danh dw, nhin phim, khong gian mang.

Abstract: The article clarifies the theoretical basis for protecting the inviolable rights of human honor and
dignity in cyberspace from the perspective of international law and Vietnamese law. At the same time,
comprehensively evaluate the current law situation and implementation practices in Vietnam, identify limitations
and inadequacies and propose a system of synchronous, scientific and feasible solutions to perfect the law,
improve the effectiveness of protecting the rights of honor and dignity of people in the context of increasingly

developing cyberspace, contributing to building a safe and healthy cyber environment.
Keywords: Human rights, honor, dignity, cyberspace.

Datvan dé

Viéc bao vé quyén con nguoi,
trong d6 c6 quyén vé danh du,
nhan pham, khong chi 1a trach
nhiém ctia mdi qudc gia ma con la
mot trong nhitng tiéu chi quan
trong dé danh gia muc d§ phat
trién cta mot nha nudc phap
quyeén. Trong boi canh Viét Nam
dang ngay cang hoi nhap sau rong
v6i thé gidi, viéc xay dung mot
hanh lang phap ly hiéu qua dé bao
vé cac quyén nhan than trén khong
gian mang vita la nghia vu thiec thi
cac cam két qudc t€ ma Viét Nam

la thanh vién, vtra la cach dé

khang dinh uy tin, hinh anh cta
mot quoc gia ton trong va bao vé
quyen con nguzcn Viéc nghién cttu
van dé bao vé quyén bat kha xam
pham vé danh du va nhan pham
cia con nguoi trén khong gian
mang khong chi c6 y nghia ly luan
sau sac ma con mang | tinh thuc tién
cap bach, dap ung yéu cau tir doi
song xa hoi va qua trinh hoan

thién hé thong phap luat caa dat
nudc trong giai doan hién nay.

Mot sé van dé ly luan vé
quyén bat kha xam pham vé
danh du, nhan pham trén
khong gian mang

Quyén bat kha xam pham vé
danh dy, nhan phdm la mot trong
nhiing quyén co ban cua con
nguwoi, duwgc ghi nhan trong cac
van ban phép luat qudc t€ va duogc
cong nhan boi nhiéu qudc gia trén
thé gidi. Theo Van phong Cao uy
Lién hop quéc vé nhan quyén,
“Quyén con nguoi la nhitng bao
dam phép ly toan cau c6 tac dung
bao vé cac cad nhan va nhom,
chong lai nhitng hanh dong hodc
st bo méic lam ton hai dén nhan
phdm, nhimg su duge phép va tw
do co ban ctia con nguoi”.

Theo Tir dién Tiéng Viét clua
Vién Ngon ngt hoc do tac gia
Hoang Phé lam chu bién, xudt ban
nam 1997, nhan phdm la phdm

* Treong Dai hoc Luat - Pai hoc Quéc gia Ha Noi.

chat va gid tri con nguoi. Nguoi co
nhan pham la nguoi c6 luong tam,
cd nhu cau vat chit va tinh than
lanh manh, luon thwc hién tot cac
nghia vu dao dirc d6i voi xa hoi va
nguoi khéc, biét ton trong cdc quy
tac, cdc chuan muc dao dtc tién
bo. Nguoi ¢6 nhan pham duoc xa
hoi danh gia cao va kinh trong?. C8
Tong Bi thu Nguyén Pha Trong
ting can dan ching ta: “Danh du
la diéu thiéng liéng, cao quy nhat”.
Danh du la két qua cua qud trinh
xay dung va bao vé nhan pham
cua cac ca nhan, vi 1€ dé, mot con
nguoi ¢6 danh du khong chi biét
gitt gin nhan pham cua ban than
ma con phai biét lam cho nhéan
phdm ctia minh dugc xa hoi cong
nhan thong qua hoat dong cong
hién khong mét moi ctia ca nhan
cho xa hoid.

Khéng gian mang la mang ludi
kétndi ctia co sO ha tang cong nghé
thong tin, bao gom mang vién
thong, mang internet, mang may

! OHCHR, Freequently Asked Question on a Human Rights-based Approach to Development Cooperation, New York and Geneva, 2006, tr. 1.
2 Vi Hai Anh, Cdc toi pham xdm pham nhin phdm, danh dw con nguwoi theo phdp ludt hinh sw Viégt Nam, Luan an tién si luat hoc,
Vién Han 1am khoa hoc xa hoi Viét Nam, Hoc vién Khoa hoc Xa hoi, 2017.

3 Christian Diesen, The importance of reporting rape, ddng trén tap chi Phoenix Law Review s0 4/2013 (tr. 933-962) & Thuy Dién.
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tinh, hé thong thong tin, hé thong
xtt ly va diéu khién thong tin, co so
dit liéu; 1a noi con ngwoi thiee hién
cac hanh vi xa hoi khong bi gidi
han boi khong gian va thoi gian®.

Khong gian mang la mot mdi
truong nhan tao dac thu, mang nhiéu
ddc diém dac trung riéng biét:

Thir nhdt, khong gian mang
khong bi gi6i han boi lanh tho
qudc gia. Tinh phi bién gidi cua
khong gian mang biéu hién 6 viéc
thong tin ¢6 thé duoc tao ra 6 mot
qudc gia bat ky nhung ngay lap
tirc tiép can nguoi dung trén pham
vi toan cau. Diéu nay lam mo ranh
gidi lanh tho truyén thong va dat
ra nhitng thach thitc phap ly dang
ké lién quan dén xung dot phap
luat, thdim quyén tai phan va co
ché thuc thi ban an trong cac vu
viéc xam pham quyén con nguoi.

Thit hai, thong qua co ché chia
sé va thuat toan dé xuat, mot noi
dung c6 thé dugc phd bién dén
hang triéu ngusm chi trong thoi
glan rdt ngan, nhanh hon kha
ndng kiém ching hodc phan hoi
cua co quan c6 thdm quyén. Dac

diém nay lam gia ting dang ké

nguy co xam pham quyén duwoc
bao vé danh duw, nhan phdm va
quyén riéng tu cta ca nhan, boi
mot th6ng tin sai léch hodc xuc
pham c6 thé gay ra hau qua
nghiém trong va kho khac phuc

Thir ba, khong gian mang con
mang tinh an danh hodc ban an
danh, cho phép nguoi dung st
dung danh tinh gia hoac che gidu
thong tin ca nhan. Tinh an danh
nay vira co y nghia tich cye trong
viéc bao vé quyeén tu do biéu dat,
déc biét doi voi nguoi t6 giac hodc
nhom yéu thé, nhung dong thoi
cling tao diéu kién cho cac hanh vi
lam dung nhw bo6i nho, quay rdi,
phat ngon thu ghét va lan truyén
thong tin sai su that gay ton hai
dén danh du va nhan pham cua
nguoi khac.

Thir tw, khac vdi 10i ndi trong
doi song thuc, thong tin trén mang

6 thé ton tai trong thoi gian dai,
dugc sao chép, chup lai va phat
tan ¢ nhiéu nén tang khac nhau.
Ngay ca khi n¢i dung da bi go bd
khoi ngu6n ban dau, né van co thé
duoc lvu gitt thong qua cac cong
cu tim kiém va cac hé thong luu
trit khac. Diéu nay khién hau qua
cta hanh vi xam pham danh du,
nhan pham trén khong gian mang
mang tinh kéo dai va kho xda bo
hoan toan.

Ngoai ra, khong gian mang hién
dai con phu thu¢c manh mé vao
cac nén tang trung gian do doanh
nghiép van hanh. Cac cong ty cong
nghe 16n nhu Meta Platforms thuc
t€ nam gur quyen kiém soat dang
ké d6i voi viéc hién thi, go bo hodc
han ché ndi dung thong qua cac
thuat toan va chinh sach cong
dong riéng. Nhu vay, bén canh vai
tro ctia nha nuwdc, cac chu thé tw
nhan cling tham gia sau vao qua
trinh quan tri quyeén tu do biéu dat
va quyén dugc bao vé danh duw
trén khong gian mang, dat ra cau
hoi méi vé trach nhiém phap ly va
co ché bao dam quyén con nguoi
trong moi truong so.

Phap luat vé bao vé quyén bat

kha xam pham vé danh du va

nhan pham ctia con nguditrén

khong gian mang

Trong hé théng phap luat quéc
t€, quyén duwoc bao vé vé danh du
va nhan pham khong chi dugc xem
la mot quyén dan su co ban ma con
la gia tri cot 16i ctia phdm gia con
nguoi. Co so phap ly dau tién va
quan trong nhat thiét lap tiéu
chudn toan cau cho van dé nay
chinh la Tuyén ngdn qudc t€ nhan
quyén 1948 (UDHR). Tai Diéu 12,
Tuyen ngon khang dinh: “Khong ai
c6 thé bi xam pham mot cach doc
dodn vao doi tw, gia dinh, nha o,
thw tin, hay bi xtic pham dén danh
du hay thanh danh. Ai cling c6
quyén duwogc luat phdp bao vé
chong lai nhitng xam pham ay”.

#Khoan 3 Diéu 2 Luét An ninh mang nam 2018.
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Cong udc quoc t€ vé cac quyen
dan su va chinh tri 1966 (ICCPR)
da cu thé hoda ndi dung trén tai
biéu 17: Khong ai bi can thiép mot
cach tuy tién hodc bat hop phap
vao doi song riéng tu, gia dinh,
nha 0, thw tin, hodc bi xam pham
bat hop phap dén danh dw va uy
tin. Moi nguoi déu c6 quyén duoc
phap luat bao vé chong lai nhiing
can thiép hodc xam pham nhu vay.

Tai Viét Nam, Diéu 20 Hién
phap ndm 2013 cling da ghi nhan:
Moi nguoi cé quyén bat kha xam
pham vé than thé, dwoc phéap luat
bdo ho vé sttc khde, danh du va
nhan pham; khong bi tra tan, bao
luc, truy biec, nhuc hinh hay bat ky
hinh thtc d6i x nao khac xam
pham than thé, stc khoe, xuc
pham danh dy, nhan pham. Quy
dinh nay c6 y nghia la nén tang
hién dinh, lam co so cho viéc cu
thé hoa quyén bao vé danh du,
nhan pham trong cac dao luat
chuyén nganh.

Trén phuwong dién dan sw, co
ché bao vé quyén nay dugc thé
hién thong qua Bo luat Dan su
ndm 2015 quy dinh cu thé vé
quyén dugc bao vé danh du, nhan
pham, uy tin tai Diéu 34: Danh du,
nhan pham, uy tin ctia ¢4 nhan la
bt kha xam pham va duoc phap
luat bao vé. Ca nhan bi thong tin
lam anh huong xau dén danh du,
nhéan pham, uy tin thi ngoai quyén
yéu cau bac bd thong tin d6 con ¢
quyén yéu cau nguoi dua ra thong
tin xin 16i, cai chinh cong khai va
boi thuong thiét hai.

Khoan 1 Diéu 584 va Diéu 592 Bo
luat Dan sy ndm 2015 cling da quy
dinh kh4 chi tiét vé cac nguyén tac
b6i thuong va doi tuong phai boi
thueong thiét hai do xam pham danh
dy, nhan pham.

Bén canh trach nhiém dan su,
trong truong hop hanh vi xam
pham dat dén muc d6 nguy hiém
cho xa hoi, phap luat con dat ra ché
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tai hinh sy nhdm bao dam tinh ran
de va phong ngtta chung. Theo B0
luat Hinh sy nam 2015 (stra d6i, bo
sung nam 2017), nguoi xac pham
danh dy nhan phdm ctia nguoi khéc
c6 thé bi truy cttu trach nhiém hinh
su veé toi lam nhuc nguoi khac (Diéu
155) va toi vu khong (Diéu 156).
bdc biét, truéc yéu cau bao
dam an ninh, trat ty va bao vé
quyén con nguoi trong khong gian
mang, phap luat chuyén nganh vé
an ninh mang da dwogc ban hanh,
tao co so phap ly truc ti€p cho viéc
kiém soat va xtt ly thong tin xam
pham danh dy, nhan pham. Ngay
01/01/2019, Luat An ninh mang
nam 2018 co hiéu lyc da dat nhitng
“vién gach” dau tién, xay dung
nén mong cho viéc bao vé quyén
nhan than ctia con nguoi trong
moi treong mang internet. Trén
tinh than cua Luat nay, nhiing
hanh vi xtic pham nghiém trong
danh duy, uy tin, nhan pham cua
nguwoi khac; dwa ra thong tin bia
dat, sai si that xam pham danh
du, uy tin, nhan pham hodc gay
thiét hai dén quyén va loi ich hop
phap cua co quan, to chtc, ca nhan
khac duoc xem la thong tin trén
khong gian mang c6 noi dung lam
nhuc, vu khdng va sé bi xtr ly theo
quy dinh phap luat.

Nghi dinh s6 15/2020/ND-CP
quy dinh xt phat vi pham hanh
chinh trong Iinh vitc buru chinh,
vién thong, tan s6 vo tuyén dién,
cong nghé thong tin va giao dich
dién t& cling dua ra cac muirc x&
phat vi pham hanh chinh d&i véi
hanh vi xtic pham danh dw, nhan
phdm cua nguoi khac trén moi
treong mang.

Ngoai ra, trong tixng linh viee
cu thé, phap luat con co nhung
quy dinh chuyén biét nham bao vé
danh dw, nhan phdm ctia mot s6
chu thé dac thu. Diéu 37 Luat Nha

giao nam 2025 quy dinh vé xt ly
vi pham d6i voi hanh vi xam
pham uy tin, danh dg, nhan pham
cuia nha gido c6 néu ro, to chuc, ca
nhan c6 hanh vi xam pham uy tin,
danh dy, nhan phdm ctia nha gido
thi tuy theo tinh chat, muic d6 vi
pham ma bi xtt ly ky luat, xt phat
vi pham hanh chinh hodc bi truy
ctru trach nhiém hinh sy; néu gay
thiét hai thi phai boi thuwong theo
quy dinh ctia phap luat.

Tong thé cac quy dinh néu trén
cho thay hé thong phap luat Viét
Nam da thiét lap mot co ché bao
vé twong doi toan dién doi voi
quyén bat kha xam pham vé danh
dy, nhan phdm cta con nguoi trén
khong gian mang. Tuy nhién,
trudc sw phat trién khong ngung
ctia cong nghé s va cac hinh thic
xam pham ngay cang tinh vi, viéc
ti€p tuc hoan thién phap luat va
nang cao hiéu qua thuec thi van la
yéu cau cap thiét trong giai doan
hién nay.

Thuc tién bdo vé quyén bat
kha xam pham vé danh du,
nhan pham trén khéng gian
mang tai Viét Nam

Thuec tién thi hanh phép luét vé
bao vé quyén bat kha xam pham vé
danh dg, nhan phdm trén khong
gian mang tai Viét Nam thoi gian
qua da dat ranhiéu van dé dang suy
ngam. Su phat trién manh mé cta
mang xa hdi da kéo theo tinh trang
gia tang cac hanh vi xtic pham, boi
nho, vu khéng nguoi khac, gdy anh
huong nghiém trong dén doi song
tinh than, danh duy, uy tin cta ca
nhan, tham chi dé lai nhiing hau
qua ddc biét nghiém trong.

Mot trong nhitng vu viéc noi
com trong dw luan nhitng ndm
qua la vu ba Nguyen Phtrong
Hang - Téng gidm ddc Cong ty c&
phan Dbai Nam duoc nhiéu ngu’(yl

trén mang xa hoi biét dén. Tuw
thang 3/2021, ba Phuong Hang da
st dung dién thoai di dong, may
tinh xdch tay va mdy quay phim,
dang nhap vao 12 tai khoan mang
xa hoi do ba nay quan ly, thuc hién
nhiéu budi livestream phat ngon
truee tiép trén mang internet ¢6 noi
dung bia dat, sai su that, xiic pham
nghiém trong uy tin, danh du ca
nhan; dua lén khong gian mang
nhitng thong tin thudc bi mat ca
nhan, bi mat gia dinh va doi song
riéng tu ctia mot s0 canhan®. Trong
qua trinh diéu tra, ba Phu’(mg
Héng thita nhan cac thong tin ma
ba phéat ngon khi livestream 1a nam
mo thdy hodc 14y trén internet ma
chua dugc kiém ching va khong
6 co so ching minh.

Khong chi ditng lai 6 nhitng vu
viéc ¢ tinh chat nguoi ndi tiéng, cac
hanh vi xtic pham danh dy, nhan
pham trén khong gian mang con
dién ra phd bién trong doi song
thuong nhat, xuat phét tir cac mau
thuan c4 nhan.

Ngay 24/8/2025, Cong an phuong
Binh Long (tinh Pong Nai) cho biét
da ban hanh quyét dinh xtt phat
ong H.TH (37 tudi, ngu phuong
Binh Long, thi xa Binh Long, tinh
Binh Phudc cii) 7,5 triéu dong vé
hanh vi cung cip thong tin xtic pham
danh du ctia cd nhan, khi ngwoi nay
lén mang xa hoi Facebook xtic pham
danh duw vg ¢l cia minh. Truéc
do, vao dau thang 7/2025, do co
mau thuan trong viéc giai quyét
tranh chdp quyén nu6i con, 6ng H
da st dung tai khoan Facebook
cua nguoi ban gai dang tai thong
tin, hinh anh va binh luan ¢6 noi
dung xtc pham danh dg, nhan
phdm cua ba T.H.T (37 tudi, vo cit
ong H) cung nhitng nguoi trong
gia dinh vo c@®.

Dang lo ngai hon, nhiéu vu viéc
xam pham danh dy, nhan phdm
trén mang xa hoi khong chi ding

°Lé Ha Trang, Nguyen Ly Thu Thao, Duong Thu Hang, Nang cao hi¢u qua dp dung phdp ludt bdo vé danh dw, nhin phdm ciia
cd nhin trén khong gian mang trong giai dogn hién nay, https://tapchitoaan.vn/nang-cao-hieu-qua-ap-dung-phap-luat-bao-ve-
danh-du-nhan-pham-cua-ca-nhan-tren-khong-gian-mang-trong-giai-doan-hien-nay9400.html, ngay 25/02/2026.

¢ Hoang Giap, Bi phat 7,5 tri¢u dong vi 1én Facebook xiic pham danh di vo cil, https://thanhnien.vn/bi-phat-75-trieu-dong-vi-

len-facebook-xuc-pham-danh-du-vo-cu-185250824113154541.htm, ngay 26/02/2026.
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lai & viéc xtt phat hanh chinh ma
con dan dén nhiing hau qua dau
long, ddc biét doi voi thanh thiéu
nién - nhém i twong dé bi ton
thuong vé tam ly.

Thang 6/2013, em P.U.N - mot nie
sinh 16p 12 ctia mot truong THPT 6
Pa Nang da u6ng thudc an than tu
ti nhung may man dugc cttu song.
Nguyén nhan la vi N bi mot trang
fanpage viét bai vu khong, thoa ma,
bo6i nho 1én Facebook, dong thoi
nhiéu dan mang da vao a dua chi
trich, xic pham N tham té’.

Hay nhu vy viéc ngay 25/9/2016,
em B.D.QH (hoc sinh 16p 8, Truong
THCS U Lau, Yén Bai) treo 0 tu tir
do qua x&u hd va hoang s khi clip
minh bi danh, quy xin 16i bi dang tai
lén mang xa hoi®.

Mot treong hop khac gay chan
dong du luan la ngay 22/6/2015,
ntt sinh T (sinh nam 2000 & Dong
Nai) da tu t b:;“mg thudc diét co do
bi ban trai tung clip ndng lén mang
xa hoi. Kem theo dé la nhitng loi
binh ludn, lam nhuc ctia cong
dong mang. Viéc clip bi dua lén
mang xa hoi anh hudng nang né
toi tam ly cta nit sinh. Chi trong
vong hai ngay, c6 téi hon 15.000
nguoi xem clip nay. Nt sinh d6 da
khong chiu dwgc ap Irec du luan va
tw tie. Loi kéu goi tir nguoi than
cua em: “Xin cdng dong mang hay
tha cho chau” tré thanh mot loi
canh tinh day 4m anh vé hé qua
cua bao e mang’.

Khong chi ¢ Viét Nam, tinh
trang bao lwc mang va sy két toi
cua nhiing “tham phan online”
cing la van dé toan cau. Tai Han
Qudc, nhiéu ngodi sao giai tri da tw
sat vi chiu ap luc tir nhitng binh
luan ac y trén mang xa hoi. bién
hinh la vu viéc cac ca si Sulli, ca si

Goo Hara ctia Han Qudc da ty sat
nam 2019 ma nguyén nhan ban dau
dwoc xac dinh la ho bi trAm cam do
mot phan tac dong tir nhitng binh
ludn ac y cua cong dong mang.
Trudc d6, Goo Hara da ting lén
tiéng chdng lai bat nat trén mang
nhung cudi cung ¢6 cling khong
vuot qua duoc nhiing ton thuong
tlr bao luc mang. Qua day cho thay
xa hoi nudc nay van dang con rat
vO cam trudc viéc cac nan nhan bi
tan cong boi nguoi st dung mang
xa hoi',

Mét sé giai phap hoan thién
phap luat

Truéc tién, hoan thién hé thong
phap ludt vé bao vé quyén bat kha
xam pham vé danh dy nhan pham
theo huwdng rd rang va dong bo
hon. Quy dinh phap luat can di vao
chi ti€t va bao ham rd nét hon cac
hanh vi xam pham danh dy, nhan
phdm trén khong gian mang; xac
dinh dwoc day du yéu t6 cau thanh
vi pham va thiét ké ché tai phu hop,
du stc rén de, trong d6 bao gom ca
trach nhiém boi thuong trong ting
truong hop cu thé.

Thit hai, quy dinh rd hon vé
trach nhiém cta cdc nén tang
trung gian trong viéc ki€ém soat va
xtt ly cac noi dung cd ddu hiéu
xam pham dén danh du, nhan
pham ctia con nguoi. Bén canh do,
doanh nghiép quan ly nén tang
phai c6 nghia vu tao 1ap co ché
tiép nhan, phan tich va giai quyét
yéu cau go bo thong tin vi pham
mot cach nhanh chéng, kip thoi;
dong thoi phai c6 trach nhiém
phdi hop véi co quan nha nude cd
thdm quyeén khi ¢ yéu cau diéu
tra, xac minh nguo6n tin vi pham.
Néu cac nén tang lam tot vai tro

ngay 27/02/2026.
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néu trén sé gop phan kiém soét va
han ché dwoc cac ndi dung co dau
hiéu xtc pham danh du nhan
pham con nguoi lan truyén.

Thit ba, titng budc nghién ctu
thita nhan quyén duoc yéu cau xo6a
bd hodc han ché truy cap thong tin
ca nhan trong mot s6 truong hop
nhat dinh. Diéu nay duoc hiéu
tuong tu nhu “quyén dwoc lang
quén”. Khai niém nay duwgc biét
dén va phat trién manh mé tir phan
quyét ctia Toa an Cong Iy chau Au
(CJEU) vao ndm 2014, trong d6 xac
dinh rang c4 nhan c6 quyén yéu cau
cac cong cu tim kiém xda bo cac lién
két dén thong tin ca nhan cua ho
néu thong tin d6 khéng con phu
hop, khong chinh xdc hoac khong
can thiét. Quyén nay thuong ap
dung trong cac truong hop nhuw
thong tin cA nhan da 16i thoi, thong
tin gay ton hai dén danh tiéng hodc
thong tin ma ca nhan khong mudn
cong khai.

Thir tw, ting cuong hop tac
quéc té d€ xtr ly cac hanh vi xam
pham c¢6 yéu t6 nuwdc ngoai, boi
ddc diém phi bién gidi cua khong
gian mang khién viéc thuc thi
phép ludt trong pham vi mot qudc
gia trd nén han ché.

Cudi cung, bén canh cac giai
phap phap ly, can ddy manh gido
duc phép luat va nang cao nhan
thitc ciia nguoi dan vé quyén va
nghia vu khi tham gia khong gian
mang. Viéc xay dung van hoa ting
xtt van minh trén mang, ton trong
danh du va nhan pham cua nguoi
khac sé gop phan phong ngtra vi
pham ngay tir goc, giam ap luc cho
hé thong phap luat va co quan
thuec thi. T.T.Q

8 Nguyen Huong, Mot hoc sinh 16p 8 tu tir sau khi bj danh va lam nhuc, https://nld.com.vn/thoi-su-trong-nuoc/mot-hoc-sinh-
lop-8-tu-tu-sau-khi-bi-danh-va-lam-nhuc-20161009142349246.htm, ngay 28/02/2026.

9 Lé Kién, Tir cdi chét ciia nit sinh Dong Nai, lo lang mang xd hji, https://tuoitre.vn/tu-cai-chet-cua-nu-sinh-dong-nai-lo-lang-
mang-xa-hoi-766134.htm, ngay 28/02/2026.
10'Mi Van, “Ké giét nguwoi” thim ling ciia gioi nghé st Han Qudc, https://dantri.com.vn/giai-tri/nhung-cai-chet-tre-va-ke-giet-

nguoi-tham-lang-cua-gioi-nghe-si-han-quoc-20220217140957290.htm, ngay 01/3/2026.
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XUNG DOT GIUA QUYEN CAM GIU TAI SAN
VA CAC BIEN PHAP BAO DAM KHAC
THEO PHAP LUAT VIET NAM

TS NGUYEN TRi CUONG"

Tém tat: Bai viét lam ro quyen ciam giit tai san la bign phdp bdo dam phdt sinh theo lugt. Tuy nhién, phdp
ludt hién hanh dang dp dung nguyzn tdc thie tw wu tién theo thoi gmn doi khang mot cdch co hoc, cufng nhic.
Diéu nay dan dén sw bat hop Iy va thigt thoi cho bén cim giir khi cé xung dot véi the' chdp, cim cd lam ting
tranh chap, giam tinh dw bdo phdp 1y va gdy kho cho ludt sw trong tw vin, tranh tung. Qua do, tic gia kiéh nghi
hoan thién phdp ludt theo hwéng cong nhdn wu tién cé idi han cho bén cim giit, b6 sung co ché’thong bdo va
bdo dam sy thong nhat giiva phdp ludt dan sy, phd san va thi hanh an.

Tir khéa: Cam giir tai san, thé'chap, thi hanh dan dan sw, wu tién thanh todn.

Abstract: The article clarifies that the right to lien property is a security measure arising under the law.
However, current law applies a rigid and inflexible principle of priority based on time. This leads to unreasonableness
and disadvantage for the holder of the lien when there is a conflict with the mortgage, pledge, which increases disputes,
reduces legal predictability and makes it difficult for lawyers to consult and litigate. Thereby, the author recommends
improving the law in the direction of recognizing limited priority for the lien holder, adding a notification mechanism

and ensuring oneness between civil law, bankruptcy and judgment enforcement.
Keywords: Lien, mortgage, civil judgment enforcement, payment priority.

Pat van dé

Suy phat trién manh cta tin
dung ngan hang, dich vu stta
chira - bao tri, logistics, van tai va
kho bai trong nhitng ndm gan

day kéo theo su gia tang dang ké

cac tranh chdp lién quan dén xt
ly tai san bao dam. Ciing mot tai
san c6 thé dong thoi “gan” véi
nhiéu cha thé: chu sd hitu, ngan
hang nhan thé chap, bén nhan
cam c0, don vi stra chira, bén git
kho, co quan thi hanh 4n, quan tai
vién trong phd san. Khi xay ra vi
pham nghia vy, cau hoi “ai co
quyeén uu tién d6i véi tai san”
khong chi la van dé ky thuat ma
anh hudng truc ti€p dén kha
ndng thu hoi no va phan bo rui ro
trong toan b hé thong giao dich’.

B6 luat Dan sy nam 2015 da
danh ddu mot budc tién quan

trong khi chinh thttc ghi nhan
quyén cam gitr tai san nhu mot
bién phap bao dam doc lap, bén
canh thé chdp, cam cd, bao luu
quyén so htu... Quyén cam git
cho phép bén dang chiém htu
hop phap tai san trong mot quan
hé nghia vu song vu, khi bén cé
nghia vu khong thuc hién hoac
thure hién khong duing nghia vy,
duoc quyén gitr tai san lai d€ gay
stec ép budc thiec hién nghia vu.
bay la co ché quan trong dé bao
vé bén yéu thé, dién hinh la cac
don vi stta chita, bao tri, gia
cong, van chuyén, gi gitt -
nhting chu thé thuong khong ¢
nhiéu “quyén mdc ca” vé mat
hop dong?.

Hé théng phép luat vé giao
dich bao dam, tir BO luat Dan sw
dén cac nghi dinh chuyén nganh,
lai xay dung mot co ché€bao dam

* Trwong Pai hoc Kinh t& - Luat, Pai hoc Qudc gia TP. H6 Chi Minh.

dua nhiéu trén dang ky va cong
khai héa quyén cua bén nhan
bao dam (nhdt la ngan hang).
Trong boi canh d6, quyén cam
git - mot bién phap phat sinh
theo luat, khong can dang ky,
phu thudc vao chiém hiru thuc t&
- dé dang tao ra xung dot voi
quyén ctia bén nhan thé chép,
bén nhan cam cg, cling nhuw véi
co ché& xu ly tai san trong thi
hanh an va pha san’.

Ban chat phap ly cia quyén

cam giir tai san

Diéu kién phit sinh

Tt quy dinh ctia Diéu 346 Bo

ludt Dan sy nam 2015, cé thé
khai quat ba diéu kién co ban dé

quyén cam git phat sinh*:

Mot Ia, c6 hanh vi khong thuee
hién hoac thutc hién khong diang
nghia vu trong quan hé hop dong

! ThS Lién Dang Phudc Hai, NCS.ThS Mai Hoang Phuwde, Quyén ciia bén ciim giie tai san theo phdp ludt Viét Nam va mot s6' quoc gia,
https://tapchitoaan.vn/quyen-cua-ben-cam-giu-tai-san-theo-phap-luat-viet-nam-va-mot-so-quoc-gia9038.html, ngay 23/02/2026.
2 Hoang Ngoc Hung, Cim giit tai sin theo quy dinh cua B ludt Din sw ndm 2015 - MQt s6” bat cdp cin hoan thién,
https://tcdcpl.moj.gov.vn/qt/tintuc/Pages/thi-hanh-phap-luat.aspx?ItemID=524, ngay 23/02/2026.

3 Huynh Thi Nhu Hiéu, Mot s6vin dé vé thé"chdp tai san trong giao dich din su, https://tapchicongthuong.vn/mot-so-van-de-ve-
the-chap-tai-san-trong-giao-dich-dan-su-123314. htm, ngay 25/02/2026.
* Beale, H. (2020). Goode and Gullifer on Credit and Security: https://www.sweetandmaxwell.co.uk/goode-and-gullifer , ngay

22/02/2026.
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song vu. Dién hinh la nghia vu
thanh toan tién cong stra chia,
gia cong, tién van chuyén, tién
gui gitt...

Hai la, bén c6 quyén dang
chiém htru hgp phap tai san cta
bén c6 nghia vu trén co sé chinh
hop dong song vu d6, vi du: gara
chiém httu xe theo hop dong stra
chita, kho bai chiém httu hang
hoa theo hop dong gui gitr.

Ba la, tai san bi cam git phai
c6 moi lién hé truc tiép voi nghia
vu duoc bao dam: tai san la doi
twong cua hgop dong song vu
hodc la két qua, san pham ttr viéc
thuc hién nghia vu trong hop
dong do.

Cam gifr khong thé 4p dung

“tuy tién” voi moi tai san bén c6
nghla vy so hiru, ma ch1 gan véi
tai san “co duyen no” truc t1ep
v6i nghia vu dang tranh chap.
Day la diém phan biét quan
trong vaéi thé chdp, noi bat ky tai
san nao cua bén cd nghia vu
cting c6 thé duogc dung lam bao
dam néu cic bén thoa thuan.

Ddc trung phdp ly

Quyén cam gitr c6 mot sd ddc
trung noi bat sau®:

Thir nhdt, phat sinh theo luat,
khong phu thudc vao thoa thuan.
chi can cac diéu kién luat dinh
duoc dap tng, bén c6 quyén cd
thé thuc hién cam gitt ma khong
can hop dong cam git riéng. Du
vay, cac bén cé thé thoa thuan
loai trtr hodc diéu chinh trong
gidi han luat cho phép.

Thit hai, khong can dang ky,
khong cé co ché cong khai. Khac
voi thé chdp, cam cd, bao luu
quyén so httu, cam gitt khong
duoc ghi nhan trong bat ky hé
thong dang ky nao. Quyén nay
chi tro nén “nhin thay” khi tai
san da bi git lai thuc t€.

Thit ba, phu thudc vao chiém
httu thuc t€. Cam gitv ton tai

chitng nao bén cam gitt con
chiém htru tai san. Khi tai san
duoc giao tra hodc bi mat chiém
httu, quyén cam gitt chdm dut.
biéu nay tao ra mot “dong luc”
rdt ro: bén cam gitr cang khong
mudn giao tai san trudce khi duoc
thanh toan vi néu giao, ho mat
ludn bién phap bao dam.

Chinh co ché phat sinh tw
dong, khong dang ky va gan voi
chiém htru thuc té khién cam git
la mot “quyén ngdm” manh vé
mat thuc té, nhung khé du doan
tr goc nhin caa cac chu thé bén
ngoai giao dich®.

Cac dang xung dot thuong
gap trong thuc tién

Xung dot gitta quyén cim giit
vd thé chup da dang ky

Mot tinh hudng dien hinh va
rdt phé bién trong thuc t€ la
tranh chap gitra gara stra chita va
ngan hang. Xe 6 t6 dwgc chu so
htru mang di thé chdp cho ngan
hang, giao dich bao dam duoc
dang ky day du. Trong qua trinh
st dung, cht xe mang xe dén
gara stta chita, bao dudng va
khong thanh toan chi phi. Gara
dua vao quyén cam git, gitt xe
lai, ttr chdi giao theo yéu cau cua
ngan hang. Ngan hang, trén co
s0 hop dong thé chap va gidy to
dang ky, yeu cau thu gitr xe dé
xtt ly, cho rang quyén cua minh
c6 hiéu lyc do6i khang véi moi
nguoi tht ba’.

Tinh hudng tuwong tw c6 thé
xay ra voi may moc, thiét bi cong
nghiép, tau thuyén, container,
hémg hda trong kho, noi tai san
vira la doi tuong ¢t thé chap cho
ngan hang, vuza nam trong tay
bén cung cap dich vu do chua
thanh toan chi phi.

Xung dot gitia cim gittvd camcod’

Xung dot gitta cam gitr va
cam cd c6 thé phat sinh khi tai
san cam ¢ duwoc giao cho bén
tht ba dé€ thuc hién cong viéc

SO 4 (143)@ THANG 4-2026
lién quan dén tai san ma chi phi
phat sinh khong duwgc thanh
toan. Trong treong hop nay, bén
nhan cam cd cé thé vién dan viéc
cam c§ da phat sinh hiéu lyc ddi
khang vdi ngucn thit ba ké tw
thoi diém ho nam git tai san
cam cd; trong khi do, bén dang
nam gitt tai san d€ thuc hién
cong viéc lién quan lai 6 thé dat
ra yéu cau bao vé quyén cam git
néu dap tng diéu kién cua phap
luat dan sy vé cam gitr tai san.
Tuy nhién, phap luat hién hanh
chua quy dinh that ro viéc mo
rong cam gitt d6i voi moi truong
hop stta chita, gia cong, van
chuyén hodc luu kho, boi bBiéu
346 BO luat Dan sy nam 2015 dat
diéu kién tai san bi git phai la
doi twgng cua hop dong song vu;

day ciing la diém da duoc mot s6

nghién cttu chi ra la con bat cap
trong thuc tién ap dung
nguyén tac, cAm c6 c6 hiéu hrc
doi khang v6i nguoi thir ba ke tir
thoi diém bén nhan cam co nam
gitr tai san cam c¢d; con cam git
phat sinh hiéu lyc d6i khang véi
nguoi thit ba ké tir thoi diém bén
cam gitt chiém git tai san. Dong
thoi, khi mdt tai san dugc dung
dé bao dam thuc hién nhiéu
nghia vy, tht tu vu tién thanh
toan gitta cac bén cung nhan bao
dam, theo BO luat Dan sy nam
2015, dwoc xac dinh trede hét
theo tht tu xac 1ap hiéu luc doi
khang. Tuy nhién, néu chi ap
dung co hoc tiéu chi thoi diém
phat sinh hiéu luc d6i khang thi
chwa phan anh day du déc thu
cia cam gitt, nhat la trong
truong hop chi phi phat sinh
nham bao quan gitt gin hodc
duy tri gia tri cta chinh tai san
cam c0.

Xung dot giita cim gift va thi
tuc pha san

Trong tht tuc pha san, tranh
chdp liéen quan dén cam gitr
khong con ditng & quan hé gitta

°Gullifer, L. (2018). The. statutory lien - A priority puzzle: https: //uk westlaw. com/]bl priority- puzzle, ngay 22/02/2026.

®Low, K. F. (2018). The nature of possessory liens, https://academic.oup.com/ojls/article/38/3/512, ngay 22/02/2026.

7TS Vo Binh Toan & Dinh Van Linh, Xi¢ [y tai san bdo dam theo B ludt Din sy nam 2015 va yéu ciu bao dam thuee thi, https://danchuphap-
luat.vn/xu-ly-tai-san-bao-dam-theo-bo-luat-dan-su-nam-2015-va-yeu-cau-bao-dam-thuc-thi-1741. html, ngay 23/02/2026.

8 NCS.ThS Doan Thi Ngoc Hai, Hoan thién phdp ludt vé cim giir tai san trong B4 ludt Dén si nam 2015, https://tapchitoaan.vn/hoan-
thien-phap-luat-ve-cam-giu-tai-san-trong-bo-luat-dan-su-nam-20158132.html, ngay 04/3/2025.
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hai chu thé tu, ma duoc dét trong
m&i quan hé v6i co ché xu ly tai
san cua doanh nghiép, hop tac
xa mat kha nang thanh todn,

véi quan tai vién va véi tap thé

cht ng. B6 luat Dan sy ndm
2015 ghi nhan cam gi® la mot
bién phap bao dam; Nghi dinh
s0 21/2021/ND-CP ti€p tuc lam
10 tai san dung dé bao dam trong
treong hop cam gitt 1a tai san
thudc doi tuwong ctua nghia vu
trong hop dong song vu bi vi
pham. Trong khi d6, Luat Pha
san nam 2014 (dac biét la Diéu
41, 53 va 54) quy dinh viéc xt ly
tai san bao dam bi tam dinh chi
sau khi toa an thu ly don yéu cau
mo thu tuc phd san va chi duoc
xt ly theo co ché riéng sau khi
mo thu tuc phé san.

Khoang trong phap ly hién
nay nam 0 cho Luat Pha san nam
2014 c6 quy dinh vé cha ng cd
bao dam, khoan no c6 bao dam
va xtt ly khoan ng c6 bao dam,
nhung khong néu dich danh dia
vi ctia bén cam gitt trong thu tuc
pha san. Vi vay, chua thé khang
dinh mot cach duong nhién rang
bén cAm gitt ludn la chi no c6
bao dam theo ding nghia trong
moi truong hop. Van dé can
duoc lam 10 la diéu kién nao dé
quyén cam gitt dugc thira nhan
trong twong quan va6i khoi tai
san pha san, cach thitc quan tai
vién kiém tra cdn c& chiém gitr
hop phéap, ciing nhe pham vi
khoan chi phi nao dugc xem xét
vu tién. Bay cing la diém ma
mot s& nghlen ctru da chi ra khi
nhan xét rang phap luat hién
hanh chwa giai quyet day da so
phan cua quyén cam git trong
pha san doanh nghlep

Xung dot giita cam giit va thi
hanh an dan sw

So vdi pha san, phéap luat thi
hanh 4n dan su boc 16 khoang
trong ro hon. Luat Thi hanh an
dan sy hién hanh quy dinh
twong ddi cu thé doi voi tai san
dang cam c¢d hodac thé chap,

nhung chua thiét k€ mot co ché

tuong ung cho tai san dang bi
cam git. Diéu nay tao ra tinh
huong kho xw trong thuc tién:
chdp hanh vién can ké bién, xt ly
tai san dé€ thi hanh ban 4n, trong
khi bén cam git tir chdi giao tra
va phap luat lai chuwa xac dinh
minh thi th ty x¢ ly cling nhuw
thit ti thanh toan dénh cho ho.

Ttr goc do nguyén tac, khong
thé coi bén cam gitr don thudan la
nguoi tht ba dang gur tai san.
Ho dang nam giit tai san dé bao
dam cho chinh quyén lgi cua
minh. Néu co quan thi hanh an
budc giao tai san ngay ma khong
xac dinh trudc pham vi quyén
cua bén cam gitt, nguy co xam
hai quyén tai san la hién hu.
Nhung néu trao cho bén cam git
kha ndng can tré tuyét doi viéc
thi hanh an thi hiéu luwc cia ban
an, quyeét dinh cua toa an lai bi
suy giam. Tranh chap nay ddc
biét dé phat sinh khi xe 0 to,
container hodc mdy moéc dang &
gara, bai gitt hoac kho hang bi ké
bién dé€ thi hanh an. Do d6, phap
luat can bd sung quy trinh riéng
cho viéc x& ly tai san dang cam
gitt, trong d6 yéu cau xac minh
trude tinh hop phap ctia cam
gitt, khoan chi phi hop ly va méi
lién hé ctia chi phi vdi tai san
truwde khi to chie xt ly.

Kién nghi hoan thién phap luat

Mgt la, can bd sung trong Bo
luat Dan su quy dinh rd hon vé
thtt tw vu tién gitra cam gitr va
cac bién phap bao dam khac.
Huoéng hop ly la thira nhan cho
bén cam gitt mot wu tién gidi han
trong pham vi chi phi can thiét,
hop ly, c6 chitng tir va gan truec
tiép voi viéc bao quan, stra chita,
van chuyén hodc lam ting gia tri
tai san. Cach tiép can nay vira bao
vé doanh nghiép dich vy, vira

khong pht nhén gid tri cia co ché

dang ky giao dich bao dam.

Hai la, can nghién ctru thiét k&

co ch€ thong bao vé cam gitr.
Cam gitr khong nhat thiét phai
tro thanh bién phap dang ky bat

budc nhu thé chap, nhung phap
luat c6 thé yéu cau bén cam git
thong bao cho chut s¢ hitu va bén
nhan bao dam biét trong mot
thoi han hop 1y ké tir khi phat
sinh cam gitt. Co ché thong bdo
sé giam tinh bat ngo cua quyén
cam gitt va tang kha nang duw
bao cho thi treong.

Ba la, can stra doi dong bo
Luéat Pha san va Luat Thi hanh
an dan su theo hudéng xac dinh
rd dia vi phép ly ctia bén cam
gitt, diéu kién d€ duogc cong
nhan 1a chu thé c6 quyén bao
dam, cting nhu trinh tw xt ly va
phan chia tién thu duoc tu tai
san dang bi cam gitr.

Bon la, vé mat thuc tién hop
dong, nén khuyén khich st dung
cac diéu khoan ba bén gitra chu
s@ hitu, bén nhan bao dam va
don vi dich vu d6i v6i nhing tai
san co gia tri 16n hoac thuwong
xuyén phai bao tri, stta chita.
Viéc chuan hda diéu khoan hop
dong sé giam dang ké tranh chap
wu tién trong thuc tien.

Két ludn

Xung dot gitta quyén cam git
tai san va cac bién phap bao dam
khac la mot trong nhitng vung
xam dang cha y ctia phap luat tai
san Viét Nam hién nay. Diém
khé khong nam & cho phap luat
c6 thitta nhan cam gitt hay
khong, ma nam & chd phap luat
mdi chi thita nhan sy ton tai ctia
cam gitt ma chua thiét ké day du
co ché€ uu tién va co ché xtt ly khi
quyén nay va cham v6i thé chép,
cAm c0, phé san va thi hanh 4n.
Khoang trong do6 vira lam tang
chi phi tranh chap, vira chuyen
ganh nang sang chu thé hanh
nghé luat. Hoan thién phap luat
theo hudng wu tién gidi han,
tang cong khai hda va déng bd
hoa vdi phd san, thi hanh an sé la
budc di can thiét dé bao dam
cong bang, minh bach va an toan
phap ly cho thi treong giao dich
bao dam.

N.T.C
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\ BAN VE TOI VI PHAM QUY DINH
VE NGHIEN CUU, THAM DO, KHAI THAC TAI NGUYEN
TRONG BO LUAT HINH SU

NHOM TAC GIA®

Tém tit: Vi pham quy dinh vé nghién cieu, thim do, khai thic tai nguyén la hanh vi gdy nguy hiém cho trit
tw quan 1y kinh té; xdm pham dén ché’dg quan ly, sw dung hop ly tai nguyén thién nhién ciia Nha nwdc, dong
thoi anh hmmg tiéu cuec dén moi trieong, sw phat trién bén vieng va loi ich quoc gia Mdc du B lugt Hinh sy
hién hanh da co quy dinh diéu chinh d6i voi logi t6i pham nay, song qua thuec tien ap dyng vin con boc 1 nhu’ng
han ché; bat cdp. Bai viét phin tich mot s vieong mac trong quy dinh va thuc tién ap dung phap lugt hinh sy vé
toi vi pham quy dinh vé nghzen ctru, tham do, khai thic tai nguyén, tie do dé xudt cic kiéh nghi nham hoan thién
phap ludt, nang cao hiéu qua dau tranh phong, chong toi pham, ddp teng yeu ciu quan ly tai nguyén va phit
trién bén vitng trong giai doan hién nay.

Tir khoa: Bo ludt Hinh su, khai thdc tai nguyén, tai nguyén thién nhién.

Abstract: Violating requlations on research, exploration, and exploitation of natural resources is an act that
endangers the economic management order, violates the State’s management regime and reasonable use of
natural resources, and at the same time negatively affects the environment, sustainable development, and
national interests. Although the current Criminal Code has regulations governing this type of crime, practical
application still reveals limitations and inadequacies. The article analyzes some problems in the requlations and
practice of applying criminal law on crimes of violating requlations on research, exploration and exploitation
of resources, thereby proposing recommendations to improve the law, improve the effectiveness of crime prevention
and combat, and meet the requirements of resource management and sustainable development in the current period.

Keywords: Criminal Code, exploitation of resources, natural resources.

Pat van dé

Tai nguyén thién nhién Ia
nguon luc quan trong d6i voi
phat trién kinh té€ - xa hoi, bao
dam qudc phong, an ninh va duy
tri can bang sinh thai. Hién phap
nam 2013 (stta doi, b6 sung nam
2025) khang dinh “D4t dai, tai
nguyeén nudg, tai nguyén khoang
san, nguon lgi & vung bién, vung
troi, tai nguyén thién nhién khac
va cac tai san do Nha nudc dau
tu, quan ly la tai san cong thudc
s¢ hitu toan dan do Nha nudc
dai dién cha so hitu va thong
nhat quan ly”!. Dong thoi, Nha
nudc thye hién quan ly, st dung
tai nguyén mot cach tiét kiém,
hiéu qua, bao dam phat trién bén
vitng va bao vé moi truong?.
Trén co s¢ d6, hé thdong phap

luat chuyén nganh nhu Luat
Khoang san nam 2010 (stra doi,
bd sung nam 2018), Luat Tai
nguyén nuwdc nam 2012 (stva doi,
bd sung nam 2023), Luat Bao vé
moi tru’ﬁmg nam 2020 (stra doi,
bd sung nam 2025) da cu thé€ hoa
cac nguyen tac quan ly, khai thac
va st dung hop ly tai nguyén
thién nhien.

Tuy nhién, trong béi canh nhu
cau phat trién kinh té ngay cang
gia tang, tinh trang khai thac tai
nguyen trai phép, khai thac vuot
qua pham vi, cong suat cho phép
hoac khong dung ndi dung giay
phép van dién ra ¢ nhiéu dia
phuong véi tinh chat, mic do
ngay cang phtrc tap. Nhiéu hanh
vi khong chi xam pham trat tuw
quan ly kinh t&€ ma con gay that
thoat 16n ngudn tai nguyén qudc

* ThS Nguyén Vin T4n (Uy ban nhan din xi Oc Eo, tinh An Giang);
ThS Nguyen Hoai Chau, ThS Lé Hoang Nam (Trueong Pai hoc Canh sat nhan dan).

! biéu 53 Hién phap nam 2013 (stra d6i, b6 sung nam 2025).
2 Khoan 1 Diéu 63 Hién phap nam 2013 (stra d6i, b6 sung nam 2025).

gia, tac dong tiéu cuc dén moi
treong, lam phat sinh hé luy xa
hoi va anh hwong dén muc tiéu
phat trién bén virng. Trudc yéu
cau do, BO luat Hinh su ndm
2015, stra d6i, bo sung nam 2017,
2025 (BLHS nam 2015) da quy
dinh t6i vi pham quy dinh vé
nghién ctru, tham do, khai thac
tai nguyén tai Digu 227 nham xt
ly nghiém cac hanh vi xam hai
nghiém trong dén ché do quan ly
tai nguyén cua Nha nudc.

Mac du vay, thuc tién ap
dung cho thay viéc xtt ly loai toi
pham nay con gap nhiéu kho
khan, Vu’Ol’lg mac ca vé nhan
thirc va ap dung phap luat, dac
biét trong viéc xac dinh hanh vi
khai thdc trai phép, dinh lugong
gia tri tai nguyén, chong chéo
quy dinh t0i danh, tinh twong
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xtng va dong bd phéap luat. Bén
canh do, su thiéu thong nhat
gitta quy dinh cta phap luat
hinh su va phap luat hanh chinh
trong mot s6 treong hop clng
dat ra yéu cau can ti€p tuc
nghién cttu, hoan thién.

Nhan thiic chung vé téi vi

pham quy dinh vé nghién ctiu,

tham do, khai thac tai nguyén

Toi pham nay dugc quy dinh
tai Diéu 227 Bo luat Hinh s nam
2015, xam pham trat ty quan ly
kinh t& trong linh vic quan ly, st
dung tai nguyén thién nhién,
dong thoi c¢6 thé xam hai dén
moi treong va loi ich cong cong.
Viéc nhan thic dang cac dau
hiéu phép ly ctuia toi pham nay co6
y nghia quan trong trong viéc
phan dinh trach nhiém phap ly
vé xtt Iy hanh chinh hay truy ctru
trach nhiém hinh su.

Khdch thé ciia tdi pham

Toi vi pham quy dinh vé
nghién ctru, tham do, khai thac tai
nguyén xam pham truc ti€p dén
ché d6 quan ly cua Nha nude d6i
voi hoat dong nghién ctru, tham
do, khai thac tai nguyén thién
nhién - 1a loai tai san cong thudc
s& hitu toan dan do Nha nudce dai
dién chu sd httu va théng nhat
quan ly®. Thong qua cac quy dinh
ctua phap luat chuyén nganh nhue
Luat Khoang san, Luat Tai
nguyén nudc, Luat Bao vé moi
truong, Nha nudc thiét 1ap co ché
cap phép, kiém soat va giam sat
hoat dong khai thac nham bao
dam st dung hop ly, tiét kiém va
hiéu qua ngudn tai nguyén qudc
gia. Do do, hanh vi vi pham céc
quy dinh vé nghién ctru, tham do,
khai thac tai nguyén truec ti€p xam
hai dén trat tw quan ly kinh t&
trong linh viec tai nguyén.

Bén canh khach thé tryc tiép
la trat tw quan ly kinh t€, nguoi
thiee hién hanh vi vi pham quy
dinh vé nghién ctu, tham do,
khai thdc tai nguyén con c6 kha
ning xam pham dén cac quan hé
xa hoi khac dwoc phap luat bao
vé. Cu thé, thong qua viéc quan
ly chédt ché hoat dong khai thac
tai nguyén, Nha nudc con hudng
dén muc tiéu bao vé moi truong,
bao dam phat trién bén virng?,
bao vé stc khoe, doi sdng cua
cong dong dan cu va duy tri trat
tw, an toan xa hoi tai dia ban c6
hoat dong nghién cttu, tham do,
khai thdc tai nguyén. Vi vay, co
thé thay khach thé caa toi pham
nay mang tinh da dang, trong
d¢ trat tu quan ly kinh t€ trong
linh vy tai nguyén l1a khach thé
truee tiép, con moi truong, 1oi ich
cong cong va su On dinh xa hoi
la nhiing khach thé bi xam hai
gian tiép.

Viéc xac dinh dung khach thé
cta toi pham c6 y nghia quan
trong trong phan biét toi vi
pham quy dinh vé nghién ctru,
tham do, khai thac tai nguyén
vOi cac toi pham khac nhw t6i
gay 6 nhiém moi truong hodc cac
t0i pham vé chtrc vy, dong thoi
lam co s¢ cho viéc danh gia tinh
chat, mac d¢ nguy hiém cho xa
hoi ctia hanh vi pham t0i.

Mat khach quan cua t6i pham

Mat khach quan cta toi vi
pham quy dinh vé nghién ctu,
tham do, khai thac tai nguyén thé
hién 6 hanh vi vi pham cac quy
dinh cua Nha nuwéc vé nghién
ciru, tham do, khai thac tai
nguyén trong pham vi lanh thé
nudc Cong hoa xa hdi cha nghia
Viét Nam, bao gom dat lién, hai
dao, ndi thuy, lanh hai, viing ddc
quyeén kinh t€, thém luc dia va
vung troi Viét Nam. Hanh vi

% biéu 53 Hién phap nam 2013 (stra d6i, bd sung nam 2025).

¢ Khoan 1 biéu 63 Hién phap nam 2013 (stra d6i, b6 sung nam 2025).
5Tran Van Luyén (cuing cac téc gid), Binh ludn khoa hoc B ludt Hinh sy nim 2015 (siva d6i, b6'sung niam 2017) - Phitn cdc ti pham,

Nxb Cong an nhan dan, Ha N6i, 2018, tr. 392.

khach quan cua t6i pham c6 thé
biéu hién dwdi cac dang cha yéu
nhuw: (i) nghién cttu, tham do,
khai thac tai nguyén khi khong co
gidy phép cua co quan c6 tham
quyeén hodc (ii) thuc hién hoat
dong khai thac khong dung véi
noi dung ghi trong gidy phép
duoc cap nhu vueot qué ranh gidi
khu vuce khai thac, vuegt cong suat
cho phép, khai thac sai phuong
phap hoac sai loai tai nguyén
duoc cap phép°.

Co sO phép ly dé xac dinh tinh
trai phap luat cta hanh vi néu
trén la cadc quy dinh cta phap
luat chuyén nganh hién hanh
nhu: Luat Dau khi; Luat Khoang
san; Luat Tai nguyén nudc; Luat
Tai nguyén, moi truong bién va
hai dao va cac van ban huwéng
dan thi hanh. Cdc quy pham nay
xac 1ap co ché cdp phép, diéu
kién, pham vi va phuwong thtc
khai thac hop phap. Do d6, hanh
vi khong tuan thu cac diéu kién
nay la can ct xac dinh dau hiéu
vi pham.

Tuy nhién, khong phai moi
hanh vi vi pham quy dinh vé
khai thac tai nguyén déu cau
thanh t0i pham. Theo khoan 1
Diéu 227 Bo luat Hinh sy nam
2015, hanh vi chi bi truy cttu
trach nhiém hinh sw khi thudc
mot trong cac trueong hop: thu
loi bat chinh ttr 100 triéu dong
dén dudi 500 triéu dong; khoang
san tri gia ttr 500 triéu dong dén
dudi 1 ty dong; Gay thuong tich
hodc gay ton hai cho stic khoe
cua nguoi khac véi ty 1é ton
thuwong co thé tx 61% tro lén,
hoac gay thuwong tich cho tir hai
nguoi tro 1én voi tong ty 1€ ton
thuong co thé theo luat dinh; da
bi xt phat vi pham hanh chinh
vé hanh vi nay hodc da bi két an
vé t0i nay ma chua duoc xda an
tich ma con vi pham.
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Nhu vay, cau thanh co ban
cta toi pham vi pham quy dinh
vé nghién ctu, tham do, khai
thac tai nguyén la cdu thanh c6
dau hiéu dinh luong cu thé, két
hop gitta yéu t0 gia tri tai san,
mitc d0 thu loi bat chinh, hiu
qua vé strc khoe va tinh tiét tai
pham hanh chinh hodc hinh su.

So vdi quy dinh tai Biéu 172 Bo

luat Hinh sy nam 1999, c6 thé

thay Bo luat Hinh sy ndm 2015 da
c6 budc tién quan trong vé ky
thuat lap phap. Truedc day, Bo luat
Hinh sy nam 1999 yéu cau hanh vi
phai “gay hau qua nghiém trong”
mdi cau thanh i pham, nhtrng
lai khong g1a1 thich cu thé thé nao
la “hau qua nghlem trong”, dan
dén cach hiéu va ap dung khong
thong nhat trong thuec tién. Viéc
thiéu tiéu chi dinh lwgng rd rang
lam phat sinh tinh trang lung
tung trong phan biét gitra xtr phat
vi pham hanh chinh va truy cttu
trach nhiém hinh sy

BO luat Hinh sw nam 2015 da
khac phuc han ché nay bang
cach luong hoa cac ddu hiéu cau
thanh t6i pham thong qua cac
tiéu chi cu thé vé gia tri khoang
san, mirc thu loi bat chinh va hau
qua veé ty 1é thuong tat. Dong
thoi, quy dinh “da bi x& phat vi
pham hanh chinh ma con vi
pham” cling tao ra ranh gidi
twong d6i rd gitta trach nhiém
hanh chinh va trach nhiém hinh
su. Diéu nay gop phan bao dam
tinh minh bach, théng nhat trong
ap dung phap luat, dong thoi
nang cao hiéu qua ddu tranh
phong, chdng t6i pham trong
linh viec tai nguyén.

Chii thé cia toi pham

Chu thé cua t6i pham la bat
ky nguoi nao tir du 16 tudi trd
lén va cé nang lyc trach nhiém
hinh su hoac phap nhan thuong
mai dua diéu kién chiu trach

nhiém hinh sy theo quy dinh tai
biéu 75 B6 luat Hinh sy nam
2015”. Biéu d6 cho thay, B luat
Hinh sy ndm 2015 da mé rong
pham vi chu thé cua toi pham so
voi quy dinh ctia B6 luat Hinh sw
nam 1999 khi quy dinh vé toi
pham nay (bd sung phap nhan
thuong mai la chu thé cua toi
pham nay).

Mt chu quan ciia toi pham

Toi vi pham quy dinh vé nghién
ctry, thdm do, khai thac tai nguyen
dugc thuc hién véi 16i ¢6 'y, trong
dé phd bién 12 18i 8 ¥ truec t1ep
Nguwoi pham t6i nhan thttc 106
hanh vi nghién cttu, tham do,
khai thac tai nguyén do minh
thue hién la trdi quy dinh cta
phap luat (khong cé gidy phép
hodc c6 gidy phép nhung khai
thac vuot ranh gidi, veeot cong
suat, sai phuong phdp, sai loai tai
nguyen hoac vi pham céc diéu
kién bat budc khac), dong thoi
nguoi pham toi cung thdy trude
hau qua hodc kha nang bi xt ly
nhung van thyc hién hanh vi d€
dat muc dich nhat dinh.

Hau qua phap ly

biéu 227 B6 luat Hinh sy ndm
2015 quy dinh ché tai twong déi
nghiém khac, thé hién chinh sach
hinh sy trong viéc tang cuong
bao vé tai nguyén qudc gia va trat
tw quan ly kinh t€ d6i voéi linh
viee nghién cttu, tham do, khai
thac tai nguyén. Cac khung hinh
phat duoc thiét ké theo hudng
phan hda trach nhiém dua trén
tinh chat, mirc d6 nguy hiém cua
hanh vi pham tdi va hau qua do
hanh vi pham tdi gay ra, cu thé:

Doi voi cd nhan pham tji

Diéu luat quy dinh hai khung
hinh phat chinh. O khung hinh
phat co ban (khoan 1 cua diéu
luat), nguoi pham t6i bi phat tién
ttr 300 triéu dong dén 1 ty 500
triéu dong hodc phat tu tix 06

¢ Tran Van Luyén, sdd, tr. 393.

7 Tran Van Luyén, sdd, tr. 393.
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thang dén 03 ndm. Day la khung
ap dung ddi voi cac truong hop
thoa man dau hiéu dinh lugng
co ban vé thu lgi bat chinh, gid tri
khoang san hoac thudc truong
hop da bi x& phat vi pham hanh
chinh ma con vi pham O khung
hinh phat tang ndang (khoan 2
cua diéu ludt), nguoi pham tdi bi
phat tién ttr 1 ty 500 triéu dong
dén 5 ty dong hodac phat tu ttr 02
nam dén 07 nam néu thudc mot
trong cac treong hop: thu loi bat
chinh ttr 500 triéu dong tro 1én;
khoang san tri gia tir 1 ty dong
trd 1én; pham toi ¢ to chuc; gay
sw c0 moi truong; gay thuong
tich nghiém trong cho nhiéu
nguoi hodc lam chét nguoi.

Ngoai hinh phat chinh, ca
nhan pham tdi con c6 thé bi 4p
dung hinh phat b6 sung la phat
tién tir 50 triéu dong dén 500
triéu dong Quy dinh nay nham
tang cuong tinh ran de, ddc biét
d6i véi cac hanh vi mang tinh vu
loi cao.

Doi voi phdp nhin thwong mai
pham tgi

O khung hinh phat co ban,
phép nhéan thuong mai c6 thé bi
phat tién tir 1 ty 500 triéu dong
dén 3 ty dong khi dat cdc nguong
dinh lugng vé thu loi bat chinh,
gid tri khodng san hodc hau qua
vé strc khoe theo luat dinh, ké ca
truong hop da bi x phat vi pham
hanh chinh ma con vi pham.

O khung hinh phat tang nang,
phap nhan thwong mai cé thé bi
phat tién tix 3 ty dong dén 7 ty
dong hodc bi dinh chi hoat dong c6
thoi han tir 06 thang dén 03 nam.

Ngoai ra, phap nhan thuong
mai con c6 thé phai chiu hinh
phat b6 sung nhu: phat tién tw
100 triéu dong dén 500 triéu
dong, cdm kinh doanh, cdm hoat
dong trong mot s6 linh vuc nhat
dinh hoac cadm huy dong von tir
01 nam dén 03 nam.
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Viéc quy dinh dong thoi trach
nhiém hinh sy d6i vdi ca ca nhan
va phdp nhan thwong mai cho
thdy sw phan hoa trach nhiém
phtt hop vdi tinh chat t6 chiic cia
nhiéu hanh vi khai thac trai phép
hién nay. Dong thoi, bién phap
ché tai duoc thiét ké theo hudng
két hop gitra hinh phat tién va
hinh phat tu, cing voi cac bién
phdp b sung, nham bao dam
tinh ran de, phong ngtra chung
va phong ngtra riéng trong Iinh
vuc quan ly, khai thac tai nguyén
thién nhién.

Mét s6 bat cap va kién nghi

hoan thién phap luat

Thir nhdt, cach xdic dinh hanh vi
“khong co gidy phép hodc khong diing
v6i ni dung gidy phép” tai khoan 1
Diéu 227 B§ ludt Hinh sy nam 2015
con chuea 10 rang, co nhiéu cich hiéu
khic nhau trong qud trinh dap dung
phap lugt.

Thuc tién cho thdy khong phai
moi hanh vi tdc dong dén tai
nguyén déu mang ban chat khai
thac thuwong mai hodc nham muc
dich vu loi. Dién hinh, tai khu vie
Dong bang song Ctu Long,
ngroi dan tr lau da thyc hién

hoat ddng dao, 1ay 16p dat mat dé

thau chua, rita man, cai tao dat
trong ltia, nuoéi trong thuy san
hodc gia cd bo bao phuc vu san
xudt nong nghlep Nhung hoat
dong nay gan voéi tap quan canh
tdc va nhu cau sinh k& chinh
déng, khdng nham muc dich kinh
doanh khoémg san hay trucloi tte
tai nguyen Néu ap dung cing
nhdc yéu cau xin Cap glay phép
khai thac khodng san cho cac hoat
dong cai tao nhw vay thi khong
chi lam phat sinh thu tuc hanh
chinh khéng can thiét ma con c6
thé dan dén viéc xt ly hinh sy
trong nhitng treong hop khong
6 tinh nguy hiém dang ké cho xa
hoéi. Do vay, diéu nay chua that
s phu hgp véi ban chét ctia luat

hinh s la cong cu bao vé cac loi
ich xa hdi co ban trudc nhitng
hanh vi xam hai nghiém trong.

Bén canh d6, cum tit “khong
dung ndi dung gidy phép” cling
chuwa duoc giai thich cu thé vé
pham vi va mtrc d6 vi pham. Viéc
thuc hién khong dung mot nodi
dung trong g1ay phep (chang han
vuot nhe cong suat trong thoi
glan ngan) c6 dong nhat véi viéc
vi pham toan bd diéu kién cap
phép hay khoéng? Hay déi voi
truong hop gia tri khodng san
dung d€ dinh lwgng trong truong
hop vwot ranh gidi hoac vuot
cong suat duoc tinh trén phan
viot hay toan b san luong
khoang san khai thac? Diéu nay
dan dén sy thiéu rd rang trong
quy dinh phap luat, tr d6 dan
dén c6 nhiéu cach hiéu va ap
dung phap luat khac nhau gitra
cac co quan, nguoi c¢d tham
quyén, lam anh huong dén tinh
thong nhat va tinh c6 thé du
dodn duoc ctia phap luat hinh su.

Quy dinh nay hién dugc xay
dung & mirc d¢ khai quat cao,
chwa xac dinh rd pham vi diéu
chinh cling nhu mtc d6 vi pham
dén dau thi bi coi la dang ké vé
mgt hinh sy. Diéu d6 dé dan dén
cach hiéu theo huong moi hoat
dong khai thac tai nguyen déu bat
budc phai c6 gidy phép va moi sai
léch so véi ndi dung gidy phép,
néu dat ngudng dinh luwong theo
luat dinh, déu co thé tro thanh
cdn ctt truy cttu trach nhiém hinh
sw. Cach tiép can nhu vay tiém an
nguy co mo rong pham vi hinh
sw hda vuot qua yéu cau bao vé
trat tu quan ly kinh t& khong phu
hop vai nguyen tac ”hmh su la
bién phép cudi cung” trong diéu
chinh cdc quan hé xa hoi.

Vi vay, can nghién ctu hoan
thién Diéu 227 B6 luat Hinh sy
nam 2015 theo hudng lam r6 noi
ham ctia hanh vi “khong c6 gidy
phép” va “khong dang noi dung

gidy phép”, dong thoi xac dinh
tiéu chi phan biét gitta hoat dong
khai thac tai nguyén mang tinh
thwong mai, vu 1oi voi hoat dong
cai tao, san xuat quy mo nho
phuc vu nhu cau dan sinh chinh
dang Viéc ban hanh huéng dan
ap dung thong nhat, déc biét tir
Toa 4n nhan dan t6i cao la can
thiét nham bao dam tinh minh
bach, thong nhat cua phap luat,
tranh tinh trang hinh sy hoa
khong can thiét nhvmg van bao
dam xt ly nghiém cac hanh vi
khai thac trai phép co tinh chat,
murc d§ nguy hiém cao d6i voi
tai nguyén va moi treong.

Thit hai, kho khan trong viéc xdic
dinh diau hiéu dinh Zu’O’ng “thu loi
bit chinh” va “tri gza khodng san”

Trong thuc tien ap dung phap
luat, viéc xac dinh cdc dau hiéu
dinh lwong nhu “thu loi bat
chinh” va “tri gia khoang san”
theo quy dinh tai Diéu 227 Bo
luat Hinh sy nam 2015 con gap
nhiéu kho khan. Nguyén nhan la
do cac hoat dong khai thac tai
nguyén trai phép thuong dién ra
mang tinh ty phat, khong co hé
thong so sach ghi chép, cac giao
dich mua ban duogc thwc hién
nhanh chéng va chu yéu bang
tién mat. Tham chi, trong nhiéu
treong hop, khodng san sau khi
khai thac duoc tiéu thu ngay tai
chd trude khi co quan chiic nang
phat hién va xtt ly.

Déc biét, doi véi hoat dong
khai thac cat trai phép trén song,
moi chuyén sa lan cé thé van
chuyén mot khoi luong cat kha
16n nhung gia tri giao dich cta
tirng lan mua ban lai khong qua
cao. Diéu nay dan dén khé khin
trong viéc xac dinh chinh xac s
tién thu loi bat chinh hodc tong
gia tri khodng san da khai thac
néu chi can c vao s tién thu
duoc tai thoi diém bat qua tang.
Hé qua la trong nhiéu truong
hop, mac du hanh vi khai thac
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trai phép c6 quy mo dang ké
nhung co quan chttc ndng van
gap kho khan trong viéc chiing
minh du céc yéu td dinh luong
d€ cau thanh t6i pham, ttr d6 chi
c6 thé 4p dung bién phap xi
phat vi pham hanh chinh.

Trudce thuce trang do, can nghién
ctru hoan thién quy dinh tai Diéu
227 BO luat Hinh sy nam 2015
theo hudng bd sung hodc lam rd
cac tiéu chi dinh lwong nham tao
co sO phap ly thuan lgi hon cho
viéc xac dinh trach nhiém hinh su.
Cu thé, bén canh tiéu chi vé gia tri
hodc s0 tién thu loi bat chinh, can
xem xét két hop thém tiéu chi vé
khoi lwgng hodc quy md tai
nguyén da khai thac. Dong thoi,
co quan cé tham quyén ciing can
ban hanh hudng dan cu thé vé
phuong phéap xac dinh thu loi bat
chinh cting nhu co ché dinh gia tai
nguyen trong treong hop tang vat
khong con hodc da bi tiéu thy,
nhdm bao dam tinh kha thi va
thong nhdt trong qua trinh ap
dung phap luat.

Thir ba, bit cdp trong viéc phin
dinh pham vi diéu chinh giiva Diéu
227 va Diéu 238 Bj ludt Hinh suw.

Diéu 227 B6 luat Hinh syt nam
2015 quy dinh vé t6i vi pham quy
dinh vé nghién cttu, tham do,
khai thac tai nguyén va diém c
khoan 1 Diéu 238 BO luat Hinh sw
nam 2015 quy dinh vé toi vi
pham quy dinh vé bao vé an toan
cong trinh thuy lgi, dé diéu va
phong, chdng thién tai; vi pham
quy dinh vé bao vé bo, bai song
con ton tai sw chong chéo nhat
dinh vé hanh vi khach quan®. Cu
thé, ca hai diéu luat déu cé thé
diéu chinh cac hanh vi khai thac
dat, d4, cat, soi hoac cac loai
khoang san khac trai phép, dac
biét trong khu virc long song, bai
song hoac khu vuc ven song. Tuy
nhién, khach thé dwoc bao vé cua
hai t0i danh lai cé sw khac biét

nhdt dinh. Trong khi Diéu 227
hwéng dén bao vé trat tw quan ly
kinh t€ cia Nha nudc trong linh
vue tai nguyen, thi Diéu 238 chu
yéu nham bao vé an toan cong
trinh thay loi, dé diéu, phong
chong thién tai ciing nhw bao vé
bo, bai song.

Sw khéc biét vé khach thé bao
vé cho thay pham vi diéu chinh
ctia hai diéu luat vé nguyén tac la
khong hoan toan trung lap. Tuy
nhién, do phdp luat hién hanh
chua c6 quy dinh hodc huéng dan
cu thé vé moi quan hé gitra hai
diéu luat nay cting nhw tiéu chi
xac dinh t6i danh trong trueong
hop hanh vi vi pham c6 dau hiéu
lién quan dén ca hai quy dinh, nén
trong qua trinh &p dung phap luat
6 thé phat sinh nhiing cach hiéu
khéc nhau. Dac biét, d6i véi cac
hanh vi khai thac cat trai phép tai
khu vie bo song hoac long song,
hanh vi nay vtra c6 thé xam pham
dén trat tu quan ly nha nudc
trong linh viec tai nguyén, vira cd
kha nang gay anh huong dén su
on dinh cta bo song, dé diéu hodc
cac cong trinh thuy loi. Diéu nay
dat ra khé khan nhét dinh trong
viéc xac dinh tdi danh pht hop.

Do d6, d€ bao dam tinh thong
nhadt trong ap dung phép luat, co
quan c6 thdm quyén can ban
hanh huéng dan cu thé nham
phan dinh r6 pham vi diéu chinh
gitra Diéu 227 va Diéu 238 BO luat
Hinh sy nam 2015. Trén co s& d0o,
can xac dinh ro tiéu chi nhan dién
khach thé bi xam hai chinh trong
ting treong hop cu thé, lam can
ct lya chon t6i danh phu hop d6i
voi hanh vi vi pham. Viéc huéng
dan théng nhat khong chi gép
phéan nang cao hiéu qua ap dung
phép luat ma con bao dam tinh
minh bach, thong nhat va kha
nang du doan ctia phap luat hinh
su trong thuec tién.

SO 4 (143)@ THANG 4-2026

Thae tw, mirc hinh phat tai Diéu
227 Bé ludgt Hinh sw nam 2015 chua
thdt sy twong xitng voi tinh chat,
mirc A9 nguy hiém cua hanh vi
pham tgi.

Mttc hinh phat quy dinh tai
Diéu 227 BO luat Hinh sy nam
2015, dac biét 1a mic phat tu toi
da 07 ndm, trong bdi canh hién
nay c6 thé chua that su tuong
xung voi tinh chat, mic d6 nguy
hiém cua hanh vi khai thac tai
nguyeén trai phép cd to chirc, quy
mo l6n, gay thiét hai nghiém
trong cho moi treong va that
thoat nguon thu ngéan sach nha
nudc. Trén thuc té€ hoat dong
khai thac khoang san trai phép,
nhat 1a khai thac cat, soi long
song, thuwong duoc td chirc véi
phuong thitc, tha doan tinh vi, co
su tham gia cua nhiéu ddi tuong,
st dung phuong tién co gidi
cong sudt16n va thu loi bat chinh
vOi gia tri rat 1on. Tuy nhién, mtc
hinh phat hién hanh c6 thé chua
du strc ran de d6i voi cac hanh vi
vi pham c¢6 tinh chat chuyén
nghiép hodc mang tinh t6 chtrc.

Dang chu y, so voi quy dinh
tai BO luat Hinh sy nam 1999 (quy
dinh muc phat tu t6i da 10 ndm
dd6i voi hanh vi vi pham nghiém
trong trong linh vuc khai thac tai
nguyén), mirc hinh phat t6i da
cua Diéu 227 BO luat Hinh su
nam 2015 da duoc giam xudng
con 07 nam. Trong khi d9, trong
bdi canh nhu cau vat liéu xay
dung ngay cang tang, loi nhuan
tr hoat dong khai thac trdi phép
cling ngay cang 16n, dan dén
nguy co gia tang cac hanh vi vi
pham véi quy mo va murc do
ngay cang nghiém trong.

Bén canh d¢, sy thiéu dong bo
gitta quy dinh cua Diéu 227 B
luat Hinh sy nam 2015 va cac
quy dinh vé x& phat vi pham
hanh chinh trong linh vuyc tai
nguyén va khoang san, nhu Nghi

n-nghi-huong-dan-ap-dung-quy-dinh-tai-dieu-227-dieu-238-bo-luat-hinh-su-nam-2015-1694087066-a134941.html, ngay

02/3/2026.
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dinh s& 36/2020/ND-CP (dwoc
stta d0i, b sung boi Nghi dinh
s0 04/2022/ND-CP va Nghi dinh
0 290/2025/ND-CP), ciing gay ra
nhitng khé khan nhat dinh trong
thuec tién 4p dung phép luat. Cu
thé, trong khi phap luat hinh sy
cht yéu can ct vao gia tri hodc
khoi lwgng khoang san dé xac
dinh trdch nhiém hinh sy, thi ché
tai hanh chinh lai dwa trén tiéu
chi nhu dién tich khai thac, mirc
dd vuot cong suat hodc hanh vi
vi pham cu thé. Sy khac biét nay
c6 thé dan dén khé khin trong
viéc phan dinh ranh gidi gitra xt
phat hanh chinh va truy ctu
trach nhiém hinh su.

Do d6, can nghién ctru hoan
thién quy dinh ctia Diéu 227 B6
luat Hinh sy nam 2015 theo
huwdng nang cao tinh ran de ctia
ché tai hinh su doi vdi cadc hanh
vi khai thac tai nguyén trai phép
c6 td chire, quy mo 16n, dong
thoi ra soat, diéu chinh cac quy
dinh c6 lién quan trong phap
luat xt¢ ly vi pham hanh chinh dé
bao dam sy thong nhét cta hé
thong phap luat. Biéu nay sé€ gop
phén nang cao hiéu qua quan ly
nha nudc trong Iinh vuc tai
nguyén, dong thoi tang cuong
hiéu qua phong ngtra va dau
tranh chong toi pham trong linh
vuc nay.

Két luin

Tai nguyén thién nhién Ia
ngubn luc dac biét quan trong,
gan lién véi sy phat trién bén
viing ctia quoc gia va lgi ich lau
dai ctia cong dong. Viéc hinh su
héa hanh vi vi pham quy dinh vé
nghién cttu, tham do, khai thac
tai nguyén tai Diéu 227 B¢ luat
Hinh st ndm 2015 thé hién ro
quan diém cua Nha nuéc trong
viéc tang cuong bao vé ché do
quan ly tai nguyén, bao dam trat
tw quan ly kinh t€ va phong ngtra
cac hanh vi xam hai moi treong,

GIAY PHEP KHAI THAC
TAI NGUYEN KHOANG SAN

that thoat ngan sach. So véi quy
dinh tredc day, phap luat hién
hanh da cé budc tién quan trong
vé ky thuat lap phap khi luong
hoéa tuong ddi cu thé cac dau
hiéu dinh t0i, gép phan tao co so
phéap ly rd rang hon cho viéc
phan dinh trach nhiém phap ly
gitta x¢ ly hanh chinh va truy
ctru trach nhiém hinh su doi véi
nguoi thyee hién hanh vi vi pham.

Tuy nhién, qua thuc tien ap
dung cho thdy Diéu 227 B6 luat
Hinh s ndm 2015 van con ton tai
nhitng bt cdp nhat dinh. Ngoai
ra, su thiéu dong bd gitta phap
luat hinh su va phap luat xte ly vi
pham hanh chinh cling la moét
trong nhitng khé khan cho co
quan, nguoi c6 thim quyeén trong
qud trinh 4p dung phéap luat.
Nhiing han ché€ nay phan nao
anh huéng dén hiéu qua ap dung
phap luat, lam giam tinh théng
nhat va tinh c6 thé du doan dwoc
cua quy dinh phap luat, tham chi
c6 thé dan dén nguy co hinh su
hoa khong can thiét hanh vi vi

Hinh minh hoa.

pham hodc bo lot t6i pham doi
v6i hanh vi gay nguy hiém cho
xa hoi dang ké.

Trong bdi canh tinh hinh khai
thac tai nguyén trai phép ngay
cang dién bién phtc tap, co to
chttc va gén vdiloi ich kinh t€16n,
viéc tiép tuc hoan thién phép luat
hinh sy vé t6i vi pham quy dinh
vé nghién ctru, tham do, khai thac
tai nguyén la yéu cau cap thiét
hién nay. Viéc stta d6i, bd sung
Diéu 227 Bo luat Hinh sy nam
2015 theo hudng lam 16 ndi ham
cta hanh vi vi pham, hoan thién
co ché dinh luwgng, bao dam suw
thong nhat véi phap luat hanh
chinh va tang ceong tinh ran de
cua ché tai sé gop phan nang cao
hiéu qua ddu tranh phong, chéng
toi pham trong linh vuc tai
nguyén, dé phap luat hinh su thuc
s trd thanh cong cu hitu hiéu
trong bao vé tai nguyén qudc gia,
bao dam trat tw quan ly kinh t€'va
thue hién muc tiéu phat trién bén
vitng trong giai doan hién nay.

N.V.T-N.H.C-L.H.N
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TOQI SUDUNG TRAI PHEP CHAT MATUY
TRONG NHOM THANH THIEU NIEN

THUC TIEN VA VAN DE PHAP LY DAT RA

THS PHAM NGOQC DUNG~
THS PHAM HOANG MINH "

Tém tit: Hanh vi st dung trdi phép chat ma ity trong nhom thanh thiéu nién la mot hién tuwong dang 6 xu
hu’O’ng gia tang va tiém dn nhiéu nguy co doi voi trit tw, an toan xd hi. Bai viét danh gid quy dinh ctia phdp
ludt va thuec tien tinh hinh thanh thiéu nién si dung trdi phep chit ma tiy. Trén co so do, tic gia dé xuat mot
s’ gidi phdp nhdm hoan thién phdp lugt, mmg cao higu qua cong tdc phong ngira, xir ly toi sir dung trdi phép
chit ma tiy trong nhom thanh thiéu nién, gop phan bdo dam trat tw, an toan xa hoi va bao vé thé'hé tre truoc

tdc dong tiéu cuwc cuia té nan ma tiy.

Tir khoa: Ma tity, thanh thiéu nién, nguoi chwa thanh nién.
Abstract: Illegal drug use in youth is a phenomenon that is on the rise and poses many potential risks to
social order and safety. The article evaluates the law regulations and reality of the situation of youth illegally
using drugs. On that basis, the author proposes a number of solutions to improve the law, improve the effectiveness
of prevention and handling of illegal drug use in youth, contributing to ensuring social order and safety and
protecting the young generation from the negative impacts of drug abuse.
Keywords: Drugs, youth, juveniles.

Patvan dé

Trong nhitng ndm gan day,
tinh hinh t6i pham va t€ nan ma
tay & Viét Nam dien bién hét stic
phtic tap, trong d6 dang lo ngai
la xu hudng tré hoa ddi tuong st
dung trai phép chat ma tiy. Néu
nhu tredc day, ngueoi st dung
ma tay thuong tap trung ¢ nhom
thanh nién treong thanh, thi nay
doi twong vi pham ngay cang
mo rong sang ltra tudi hoc sinh,
sinh vién, tham chi cé treong
hop chua du 16 tudi. Hién tuong
nay khong chi dat ra thach thitc
doi véi Céng tac phbng, Ch6ng toi
pham néi chung ma con glong
l1én ho6i chudng canh bao vé an
ninh hoc duong, trat tu xa hoi va
stec khoe thé hé tré. Theo Bdo cdo
s0 243/BC-BCA ngay 12/01/2025
ctia Bo Cong an, chi riéng trong
nam 2024, lyc lugng chitc nang
da phat hién 25.951 treong hop
nguoi sit dung ma tiy c6 hanh vi
vi pham phap luat, trong d6 mot
ty 1é dang ké'la nhdm thanh thiéu

* Cong ty Luat An Dan.

nién'. Diéu nay cho thiy, ma tiy
khong chi xam nhap vao cOng
dong, ma con len 16i vao moi
treong hoc duong - noi von duoc
ky vong la khong gian an toan,
trong sang dé€ thé hé tré phat trién
toan dién. Dac biét, viéc thanh
thiéu nién tu tap, 16i kéo nhau st
dung cac loai chat huéng than
moi nhu “bong cuoi”, “co Mff”,

“thudc lac”, “ketamine” da va
dang tao ra nguy co hinh thanh
thé hé toi pham ma tuy maéi, néu
khong cd bien phap phong ngtra
va xt ly kip thoi. Thuc tién cho
thay, nhiéu vu viéc bi phat hién
xuat phat ttr su thiéu quan ly cua
gia dinh, sy buong long trong
gido duc hoc dwong, cing nhw
su tac dong tiéu cuc ctia moi
treong xa hoi va mang internet.
Tt goc do phap ly, hé thong quy
dinh hién hanh vé x& ly hanh vi
stt dung trai phép chat ma tuy da
dwoc xay dung tuwong doi day
du, song van con nhitng bat cap
trong phan dinh gitra xtr ly hanh

** Vién kiém sat nhan dan khu vuc 2 - TP. Pa Nang,

chinh va xt ly hinh su, ddc biét
ddi voi Ita tudi thanh thiéu nién.
Ngoai ra, cong tac thu thap,
danh gia chiing ct dién tt, von
ngay cang pho bién trong cac vu
viéc co lién quan, cling dat ra
nhitng thach thitc méi cho co
quan tién hanh td tung.

Quy dinh ctia phap luat vé xi

ly hanh vi str dung trai phép

chatmatuy trong nhémthanh

thiéu nién

Hién nay, viéc x& ly hanh vi
stt dung trai phép chdt ma tay
trong nhoém thanh thi€u nién
dugc diéu chinh boi hé thdng
véan ban phap luat tuong doi day
du va toan dién, bao gom Bo luat
Hinh s ndm 2015 (stra doi, bo
sung ndm 2017, 2025) (BLHS), Luat
Xt 1y vi pham hanh chinh nam 2012
(stra d6i, bd sung nam 2020, 2025),
Nghi dinh s6 144/2021/ND-CP cta
Chinh phu va cac van ban hudéng
dan c6 lién quan. Su két hop
gitta phap luat hinh sy va phap

1 Bdo cdo s6 243/BC-BCA ngay 25/01/2025 ctia B Cong an vé Tong két ;6_11g tac phong, chdng ma tiy ndm 2024 va phuong
huodng cong tac trong tam nam 2025.
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luat hanh chinh cho thdy Nha
nudc ta lya chon cach tiép can
toan dién, vira rdn de, tritng tri,
vira chu trong dén tinh gido duc,
phong ngtra doi véi la tudi
thanh thiéu nién - nhom doi
tuong dé bi 16i kéo, du dd vao
con duong st dung trai phép
chat ma tay.

Diém thay d6i quan trong can
nhan manh la tir ngay 01/7/2025,
BLHS bo sung biéu 256a, theo
do hanh vi st dung trai phép
chat ma tuy da duoc hinh sy hoa
va tro thanh mot toi pham doc
lap. Bay 1a budc chuyén vé chinh
sach hinh sw ro rét, béi trude do
hanh vi st dung trai phép chat
ma tay chi bi xt ly hanh chinh,
trong khi cac hanh vi lién quan
khac nhu tang trit, van chuyén,
mua ban, t& chic st dung trai
phép chat ma tiy mai bi coi la ti
pharn Viéc hinh su héa hanh vi
st dung phan anh quan diém lap
phap cting ran, coi day khong
chi la hanh vi vi pham trat te
quan ly xa héi ma con la mam
mong lam gia tdng toi pham ma
tﬁy, gay nguy hai truc tié’p cho
stzc khoe, dao dirc, noi gidng va
an ninh xa hoi. Thuc tién cho
thay hanh vi nay la nguyén nhan
truc ti€p dan dén tinh trang
nghién ngap, lay lan trong cOng
dong, phat sinh hang loat toi
pham khac lién quan dén ma
tay. Theo quy dinh tai Biéu 256a
BLHS, ngwoi dang trong thoi
han cai nghlen ma tay hoac diéu
tri nghién cac chat ma tiy bang
thud6c thay thé; dang trong thoi
han quan ly sau cai nghién ma
tuy; dang trong thoi han 02 nam
ké tir ngay hét thoi han quan ly
sau cai nghién ma tay va trong
thoi han quan ly nguoi st dung
trai phép chat ma tuy; dang
trong thoi han 02 nam ké tir khi
te y chdm dt cai nghién ma tay
tw nguyén hoac diéu tri nghién
cac chat ma ty bang thudc thay

thé theo quy dinh cta Luat
Phong, chéng ma tuy ma st
dung trai phép chat ma tay thi co
thé bi truy cttu trach nhiém hinh
sw vé t0i pham nay.

Vé chu thé cua toi pham nay,
biéu 12 BLHS quy dinh nguoi ti
d 16 tudi trd 1én phai chiu trach
nhiém hinh sy vé moi ti pham,
trong d6 bao gom ca toi st dung
trdi phép chat ma tay theo Diéu
256a. Diéu do c6 nghia la, trong
nhom thanh thiéu nién, chi
nhting nguoi tit du 16 tudi tro

1én mdi cd thé trd thanh chu thé

cua toi pham nay. D6i véi nguoi
dwéi 16 tudi, hanh vi sit dung
trai phép chdt ma tay khong bi
coi la toi pham, ma sé bi xt ly
theo phap luat hanh chinh hoac
ap dung cac bién phap gido duc,
cai ngh1en bat budc. Quy dinh
nay vira bao dam su phan hoéa
trach nhiém hinh sy hop ly, vira
thé hién nguyén tic nhan dao
trong xt ly ngwoi chuwa thanh
nién pham phap.

Dai véi cac treong hop hanh vi
sit dung trai phép chat ma tay
chua dén muc truy ctu trach
nhiém hinh s, cdc quy dinh cta
phép luat hanh chinh sé duoc ap
dung. Luat Xt 1}'/ vi pham hanh
chinh nam 2012 cting cac nghi dinh
her’ng dan da quy dinh kha cu thé
vé bién phap xt ly. Dang chu y 1a
Nghi dinh s6 144/2021/ND-CP
ngay 31/12/2021 cua Chinh phu,
trong d6 khoan 1 Diéu 23 quy
dinh: “Phat canh cdo hoac phat
tien tee 1.000.000 dong dén
2.000.000 dong d6i véi hanh vi st
dung trai phép chat ma tay”.
Ngoai hinh thitc phat tién, nguoi
vi pham con c6 thé bi ap dung
bién phap bd sung nhur dua vao
co s cai nghién bat budc néu tai
pham. Bén canh d¢, Luat Xt ly vi
pham hanh chinh cting dé cap
dén cac bién phap x ly hanh
chinh ddc thu nhw gido duc tai
xa, phuong, thi tran; dua vao

truong gido dudng; hodc dua vao
co sO cai nghién bat budc. Day la
cdc bién phap vita mang tinh quan
ly, vita mang tinh gido duc, ddc biét
phtt hop d6i voi doi twong thanh
thiéu nién, von dang trong quatrmh
hinh thanh nhan cach va deé bj tac
dong ttr mdi truong xung quanh.
Co thé thdy, hé thong phap
luat hién hanh da thiét 1ap duoc
co ché xtt ly toan dién ddi voi
hanh vi sit dung trai phép chat
ma tuy trong nhém thanh thiéu
nién. Vé nguyén tac, phap luat
hinh sy chi dwoc ap dung khi
hanh vi dat dén mtc d¢ nguy
hiém dang k& cho xa hoi va
nguoi vi pham da dua tudi chiu
trach nhiém hinh sy. Nguoc lai,
phap luat hanh chinh véi nhiéu
bién phdp mang tinh gido duc,
phong ngtra tiép tuc déng vai tro
chi dao trong xtt ly da s6 truong
th. Tuy nhién, ranh gioi gitta
xtt ly hanh chinh va hinh sy
trong thuce tién khong phai Itc
nao ciing dé dang xac dinh, nhat
la trong nhitng vu viéc thanh
thiéu nién tu tap st dung chung
chat ma tuy, co su ru ré, 16i kéo
lan nhau. Day chinh 1a thach
thttc 16n trong viéc ap dung
thong nhat phap luat va nhan
thitc ctia toan xa hoi.
Thuc tién vé hanh vi sitdung
trai phép chat ma tidy trong
nhom thanh thiéu nién

Trong nhing nam gan day,
tinh trang thanh thiéu nién st
dung trai phép chat ma t1’1y O Viét
Nam c6 xu hudng ngay cang gia
tang va dién bién phuc tap. Diéu
nay phan anh ro nét qua cac vu
viéc cu thé cing nhu s6 liéu
thong ké tlr co quan chirc nang
Thuc tién cho thay, khong chi cac
loai ma tay truyén thong nhu
heroin, thudc phién ti€p tuc xuat
hién, ma con xuat hién ngay cang
nhiéu loai ma tuy tong hop va
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chat htrong than maéi nhu “thudc
14¢”, “ma tay da”, ketamine,
bong cwoi, c6 My. Xu hudng nay
kéo theo nhiéu hé luy vé stc
khoe, dao dirc, an ninh trat tw va
ddt ra thach thirc khong nho déi
v0i cOng tac quan ly nha nwede va
hoat dong tu phap. Dién hinh
nhuw cac vu viéc sau:

Vu viéc thtr nhat xay ra tai
tinh Hung Yén la moét minh
ching dién hinh. Co quan Cong
an da phat hién mot nhom doi
twong, trong dé c6 mot s6 em
sinh nam 2010 tu tap tai mot nha
nghi trén dia ban va sit dung ma
tay loai Ketamine va MDMA?Z
Maéc du hanh vi chwa du yéu to
cau thanh t6i pham theo Diéu
256a BLHS do cac em chwa dua
tudi chiu trach nhiém hinh sy vé

t0i pham nay, song cac em c6 thé

bi co quan c6 tham quyén lap ho
so xtt phat hanh chinh va dua
cac em vao dién quan ly, gido
duc tai dia phwong. Vu viéc nay
cho thay khoang trong trong cong
tdc quan ly hoc sinh ngoai nha
truong, dong thoi dat ra cau hoi
vé trach nhiém va sy phoi hop
gitta gia dinh, nha truong va xa
hoi trong viéc theo doi, quan ly
hanh vi cta tré vi thanh nién. Pac
biét, viéc cac em c6 thé dé dang
ti€p can voi ma tay tong hop nhu
thudc lac cho thay cong téc kiém
soat hoat dong kinh doanh dich
vunhay cam (karaoke, vii treong,
quén bar) van con nhiéu 16 hong.

Vu viéc tht hai xay ra tai
thanh phd Da Néng cho thay
tinh chat nghiém trong ctia hanh
vi mua ban, st dung ma tay o
Itta tudi thanh thiéu nién. Qua
lam rd vu gay r6i trat tw cong
cong, Cong an thanh phd Da
Néng phét hién dwong day mua
ban, st dung trai phép chat ma
tay ctua nhém thiéu nién. Co
quan diéu tra da tam git cac d6i
twong vé hanh vi t6 chic st
dung trai phép chat ma tay®. Day
khong chi don thuan la pham t6i
lién quan dén chat ma tay, ma
con tiém an nguy co phat trién
sang hanh vi mua ban, van
chuyén hodc t6 chic st dung.
biém dang chu y trong vu viéc
nay la ddi twong vi pham von la
sinh vién, c6 diéu kién hoc tap va
nhan thirc phap luat tot hon so
v6i nhiéu nhom khac, nhung
van sa nga vao ma tay. Diéu do
chtng minh rdng, nhan thtic
phap luat khong phai luc nao
cling 1a “14 chan” hitu hiéu trudc
nhitng cam db ctia ma tiy, nhat
la trong bdi canh anh huong ti
ban be, mdi truong giai tri va
mang xa hdi ngay cang lon.

Vu viéc thit ba xay ra tai tinh
Quang Ninh ndm 2024 cho thay
mot nhém hoc sinh 16p 9 da s
dung béng cwoi trong tiéc sinh
nhat!. Hanh vi nay chua dén
mittc xtt ly hinh sy nhung da gay
anh huwong nghiém trong dén
sttc khoe cua cac em cling nhw
gay btic xuc trong du luan xa
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hoi. Biém dang chu y la bong
curoi va cac ché pham chita N,O
hién nay chuwa dwgc xép vao
danh muc chat ma tay theo quy
dinh cta phap luat Viét Nam,
dan dén khoang trong phap ly
trong x& ly. Thuc tien nay cho
thdy can phai c6 su cap nhat kip
thoi ctia hé thong phap luat dé
bat kip véi su thay d6i nhanh
chéng cua cac loai chat hudng
than moi.

Ngoai ba vu viéc dién hinh
néu trén, nhiéu ban an da dwoc
cong ba trén Cong thong tin dién
tee cua Toa an nhan dan toi cao

cting ghi nhan sy gia tang vé so

lwong vu an co6 bi cdo la ngwoi
duwdi 18 tudi pham tdi vé ma tay.
Vi du, trong Ban an hinh su so
tham s6 238/2025/HS-ST ngay
23/4/2025 cta Toa an nhan dan
thanh phd Tha Dc, ¢6 bi cdo la
nguoi dudi 18 tudi bi xét xtr vé
hanh vi tang trit ma tay dé€ sw
dung chung véi nhém ban. Hoi
dong xét xtt khi luong hinh da 4p
dung nguyén tic xt Iy nhan dao
v6éi nguoi dudi 18 tudi, song
dong thoi nhan manh dén trach
nhiém cua gia dinh va xa hoi
trong viéc budng léng quan ly,
gido duc dan dén viéc cac em vi

pham phap luat. Bén canh do6, sd

nguoi bi dua vao co so cai nghién
bat budc ngay cang nhiéu, dang
bao dong la d6i tuwong tir du 12
dén dudi 18 tudi chiém sd luong
dang ké>.

2 Phuong Huyén, Nguyén Anh, Hung Yén: Phdt hi¢n nhém doi twong smh ndm 2009, 2010 t0' chikc st dung trdi phép chit ma tily,
https://bocongan.gov.vn/bai-viet/hung-yen-phat-hien-nhom-doi-tuong-sinh-nam-2009-2010-to-chuc-su-dung-trai-phep-
chat-ma-tuy-1758254897, ngay 19/9/2025.
3 Hoang Bin, Tir vu gdy 163, 1§ dwong ddy ma tily ciia nhém thiéu nién Da Ning, https://laodong.vn/phap-luat/tu-vu-gay-roi-lo-
duong-day-ma-tuy-cua-nhom-thieu-nien-da-nang-1555314.1do, ngay 10/8/2025.

*Hoang Tan, Qudc Xa, Hiém hoa “khi cuoi” trong hoc dwong, https://cand.com.vn/Xa-hoi/hiem-hoa-khi-cuoi-trong-hoc-duong-

1691861/, ngay 01/8/2025.

® Theo Bao cdo s6 243/BC-BCA ngay 25/01/2025 ctia By Cong an vé Tfing két cong tac phong, Ché’ng ma tly ndm 2024 va
phuwong hudng cong tac trong tam nam 2025: Co so cai nghlen ma tuy cong 1ap trén ca nudc hién b 97 co s (cong sudt tiép
nhén 57.896 hoc vién, hién méi dép ting 60% nhu cau thuec t&; chi c6 50% co so dap ung duoc co so vat chat theo quy dmh)
nam 2024 da diéu tri, cai nghlen cho 80.020 nguoi, bao gom s0 tiép nhan maoi 39.414 nguoi, trong d6 bit bude 31.573 ngudi
(c6 378 ngudi tr du 12 tudi dén dudi 18 tudi), tw nguyén 7.841 ngvfoﬂ (c6 304 tir du 12 tudi dén dwdi 18 tu01) s chuyén tur
nam 2023 sang 40.606 ngudi; s tai hoa nhap cong dong 29.243 nguoi. Hién cac co so cai nghién ma tiy cong lap dang t&
chtic cai nghién cho 50.777 ngufm trong do co 42.545 ngurcn thudc dién cai nghlen ma tuy bat budc (c6 239 nguoi tir du 12
tudi dén dudi 18 tudi); sd nguoi cai nghién ma tiy tw nguyén 1a 3.635 nguoi (co 166 nguoi tir da 12 tudi dén dwdi 18 tudi);
s0 nguoi luu tra tam thoi trong thoi gian xac dinh tinh trang nghién va trong thoi gian 1ap ho so 4.597 nguoi.
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C6 thé thay, thuc tién xt ly cac
vu viéc lién quan dén thanh thiéu
nién st dung trai phép chat ma
tiy dang dat ra nhiéu van dé
dang suy ngdm. Mot mat, can
dam bao tinh nghiém minh cua
phép luat dé ran de, ngan chan
hanh vi tai pham va 16i kéo nguoi
khac. Mat khac, can cht trong
dén yéu td gido duc, giup do, tao
co hdi cho nguoi chwra thanh nién
stra chira 10i Jam, tai hoa nhap
cong dong. Néu chi xir 1y hanh
chinh mdt cach hinh thiic, dé dan
dén tinh trang “nhon luat”,
nhung néu qua nang tay thi lai
mau thuan véi nguyén tac nhan
vén ctia phap luat hinh sy d6i voi
nguoi chwa thanh nién. Day
chinh la bai toan khé ma co quan
tién hanh t6 tung va toan xa hoi
can cung nhau giai quyét. Diéu
nay cing du bao vé tdi sit dung
trai phép chat ma tay trong thanh
thiéu nién cd thé sé tang 1én trong
nhitng nam tdi, do viéc ap dung
cac bién phap dwa vao co so cai
nghién bat budc d6i véi doi tuong
thanh thi€u nién ngay cang tang
va viéc tai nghién sau do.

Tte thuee tién x&e 1y cac vu viéc
lién quan dén hanh vi st dung
trai phép chat ma tuy trong
nhém thanh thi€u nién c6 thé
thay nhiéu van dé phap ly noi
lén, doi hoéi su nghlen cttu
chuyén sau va c6 giai phap khac
phuc. Cu thé:

Thir nhidt, van dé nhan thic va
phan dinh ranh gidi gitta xi¢ ly
hanh chinh va xt ly hinh sw. Theo
quy dinh tai Diéu 21 va biéu 91
BLHS, ngum dudi 18 tudi pham
toi duoc xtt ly theo nguyen tac lay
gido duc la chinh, chi 4p dung

hinh phat nghiém khac khi that

can thiét. Dong thoi, Nghi dinh s6

144/2021/ND-CP quy dinh xw&
phat hanh chinh d6i véi hanh vi
st dung trai phép chdt ma tay khi
chua dén muc truy ctu trach
nhiém hinh sw. Tuy nhién, ranh
gioi gitta hai ché tai xtt ly nay trén
thuce t€ lai khong ro rang. Vi du,
mot nhom hoc sinh trung hoc phd
thong tu tap st dung heroine,
néu sd luong tang vat qua it va
chua du yéu td cau thanh toi sk
dung trai phép chat ma tiy thi chi
bi xt¢ phat hanh chinh; nhung
néu tang vat dat ngudng theo
biéu 249 BLHS thi ¢6 thé bi khoi
t0 hinh su. Sy khac biét nay khién
du ludn xa hoi ban khoan, boi vé
ban chat hanh vi déu nguy hiém
cho xa hoi, song hau qua phap ly
lai khéc biét dang ké. Chinh su
khong thong nhét trong ap dung
phap luat dé dan dén tam ly coi
thueong phap luat trong nhom
thanh thiéu nién, dBng thoi tao ap
luc cho co quan tién hanh t6 tung
trong viéc danh gia, can nhac tinh
chat, mic d0 ctia hanh vi.

Thit hai, vdn dé trdch nhiém
va su phoi hop ctia gia dinh, nha
treong va xa hoi trong phong
nglta, quan ly, gido duc nhom
thanh thiéu nién. Phap luat hinh
s Viét Nam da co nhitng quy
dinh nhan van vé xtt ly nguoi
dwdi 18 tudi pham toi, song thuee
tién cho thay hiéu qua cta co ché
nay con phu thudc 16n vao su
phdi hop cua gia dinh va nha
treong. Nhiéu vu viéc dugc phat
hién cho thdy cha me thiéu su
quan tam, budng léng quan ly,
trong khi nha trieong con coi viéc
gido duc phong, chdng ma tuy

chi 1a hinh thite. O vu viéc tai
Quang Ninh nam 2024, nhém
hoc sinh 16p 9 st dung bong cuoi
trong tiéc sinh nhat la vi du dién
hinh, hanh vi tuy chua cdu thanh
toi pham nhung phan anh su
thiéu gan két gitta gla dinh va
nha treong trong viéc gido duc,
quan ly hoc sinh. Nhu vay, néu
khong c6 sw phoi hop chat ché
gitta ba yéu td gia dinh, nha
treong va xa hoi thi cac quy dinh
phap luat du tién by dén dau
cing kho dat hiéu qua trong
thuec tién.

Thir ba, van dé xuat hién céc
chat hudng than méi chua duoc
quy dinh day du trong danh
muc chat ma tay. Truong hop
béng cuoi (N20) la vi du dién
hinh, hién nay chua bi liét ke
trong danh muc chat ma tay tai
Viét Nam, nén viéc xt ly chi
ditng ¢ mttc xit ly hanh chinh
theo quy dinh vé an toan lao
dong, kinh doanh khi hoa 1éng.
Tinh trang stt dung “bong cueoi”
vama tay “nup béng”, tam uép,
pha tron vao thwc pham, do
udng, thao mdc, thudc 14 diéuy,
thudc 14 dién tw... gia tdng phuc
tap, nhat la trong thanh, thiéu
nién, tai cac co s kinh doanh c6
diéu kién va dich vu nhay cam
vé an ninh trat tu®. Trong khi do,
thuce tién cho thdy viéc st dung
bong cwoi gay anh huong ro rét
dén stic khoe nguoi st dung, dac
biét la thanh thiéu nién. Khoang
trong phap ly nay khién co quan
chttc ndng lung ting trong xtt ly,
dong thoi tao ra “ké ho” dé cac
doi twong kinh doanh lgi dung,
bién tudéng dudi nhiéu hinh thic
khac nhau.

¢ Theo Béo céo s6 243/BC-BCA ngay 25/01/2025 clia B6 Cong an vé Tong két cong tac phong, chéng ma tly nam 2024 va phu(mg hudng
cong tac trong tam nam 2025: Ttrngay 15/12/2022 dén 14/6/2024, luc hrong chitc néng tinh Khanh Hoa da phét hién, bat glvz, xtrly 22 vy,
48 doi tugng cd lién quan dén céc loai ma tiy “niip bong” va “bdng cudi’, trong do: 15 vu, 33 d6i tuong lién quan ma tiy “ntp béng”

d6 udng loai Chali, Ferrari, Go Coffee...; 07 vy, 15 di tuong lién quan dén dénma tiy “ntip bong” thao moc. Cong an Quang Ngai phat
hién, xtr ly 24 vu, 56 d6i tugng thanh, thiéu nién pham tdi va vi pham phép ludt vé ma tdy tai cac co so kinh doanh dich vu ¢6 diéu kién
vé ANTT. Théi Binh phat hién tinh trang pha tron ma ty dang thuc vét (fobaco) dong thanh thudc1a diéu (c6 vu thu hon 02 kg). Binh
Phudc kiém tra, phat hién 92/246 i twong duong tinh véi ma tuy tai quéan Bar New Latin, TP. Déng Xoai, da khoi t6 07 vy - 12 bi can;
xtt Iy hanh chinh 80 d6i tuong. Cong an Quang Tri phat hién 20 vu/46 d6i tuong vi pham. Cong an TP. Ha Noi phat hién, bt gitt 28 vy,

148 d6i tuong pham tdi ma tiy lién quan dén co sé kinh doanh dich vu. Céng an Tuyén Quang kiém tra, phat hién 07 ddi tuong dang
str dung tréi phép chat ma tiiy tai co s kinh doanh Karaoke Ruby, thi trén Tan Yén, huyén Ham Yén...
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Thit tir, van dé tai hoa nhap xa
hoi d6i véi nguoi chua thanh
nién vi pham phap ludt vé ma
tuy. Mdc du phap luat hinh sy da
nhdn manh dén nguyén tac nhan
dao, 14y giao duc lam chinh d6i
voi nguoi dudi 18 tudi pham t0i,
song trén thuee t€, cong tac tai hoa
nhap xa hdi van chwa dugc cha
trong. Nhiéu em sau khi bi xtr ly
hanh chinh hodc chap hanh hinh
phat tré vé van phai d6i dién véi
su ky thi tir cong dong, thiéu sw
hd tro can thiét dé t1ep tuc hoc
tap hodc tim kiém viéc lam. Diéu
nay dé dan dén nguy co tai pham
hodc bi 161 kéo vao cac té nan xa
hoi khac, ddc biét pham toi st
dung trai phép chat ma tty trong
thoi gian cai nghién hoac diéu tri
cai nghién. Day la mot khia canh
phap ly - xa hoi can duoc nghién
ctu va giai quyét dong bo, tranh
viéc xit ly chi dirng ¢ mttc hinh
thirc ma khong tao ra sy thay doi
thuc chat.

Mét sé dé xuat, kién nghi
hoan thién phap luat va
nang cao hiéu qua phong
ngua toi pham

T nhitng van dé phap ly Va
thuc tien da phan tich, tac
dua ra mét sO kién nghi nharn
hoan thién phap luat va nang cao
hiéu qua cong tac phong ngtra,
xt ly hanh vi sit dung trai phép
chat ma tay trong nhém thanh
thiéu nién nhu sau:

Thir nhit, can hoan thién co
ché phap ly vé x&r ly nguoi chua
thanh nién vi pham phap luat
lién quan dén ma tay. BLHS da
quy dinh nguyen tac xt ly nhan
van d6i véi nguoi dudi 18 tudi
pham t0i, song trong bdi canh
tinh trang tré hdéa doi tuong st
dung ma tiy ngay cang gia tang,
can c¢6 sy diéu chinh phu hop.
Cu thé, nén nghién ctru b sung
quy dinh chi tiét vé mic 46 nguy
hiém ctia hanh vi st dung trai
phép chat ma tuy trong thanh

thi€u nién dé€ lam can c phan
dinh rach roi gitta xt¢ ly hanh
chinh va x ly hinh su. Dong
thoi, can ban hanh cac van ban
hudéng dan lién nganh trung
wong (BO Cong an - Vién kiém
sat nhan dan t6i cao - Toa an
nhan dan tdi cao) dé thong nhat
trong qua trinh ap dung, tranh
tinh trang moi dia phwong xtt ly
mot cach khac nhau.

Thir hai, tang ceong cac chuwong
trinh phong ngtra trong treong
hoc, két hop da nganh. Gido duc
phap luat vé phong, chong ma tay
can dwgc coi 1a mét ndi dung
trong tam trong chuong trinh gido
duc cong dan va cac hoat dong
ngoai khda. Bén canh d6, can két
hop chit ché gitta yéu to phap
luat - y t€ - tam ly hoc duong dé€
xay dung nhiing chuong trinh hd
tro toan dién cho hoc sinh, sinh
vién. Kinh nghiém qudc t€ cho
thdy, viéc can thiép sém thong
qua tw van tam ly, phat hién va
hd tro nhitng hoc sinh c6 dau
hiéu 1¢ thudc hoac thir nghiém

ma tuy la giai phap hiéu qua dé

ngan chan sy phat trién hanh vi
pham tdi trong twong lai.

Thir ba, cap nhat kip thoi danh
muc chat ma tay va chat hudng
than mai.

Cac chat nhu boéng cuoi
(N20), co My, hay mot s6 loai ma
tay tong hop mdi hién chua
dwoc quy dinh day du trong
danh muc chat ma tay, gay kho
khan cho cong tac xt ly. Do do,
can xay dung co ché ra soat, cap
nhat thuong xuyén dwa trén
khuyén nghi cua Lién hop qudc,
T chiic Y t€ thé gidi va kinh
nghiém cua cac qudc gia trong

khu vuec va trén thé gidi. Co ché

nay phai bao dam tinh linh hoat,
kip thoi, dong thoi tranh khoang
trong phap ly dé cac ddi tuong
loi dung.

Thit tw, day manh vai tro ctia
gia dinh, nha truong va xa hoi
trong phong ngtra. Cong tac phong,
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chong ma tay khong chi la nhiém
vu ctia co quan tién hanh td tung
ma can dwoc nhin nhan nhue mot
trach nhiém chung cta toan xa
hoi. Gia dinh gitt vai tro nén tang
trong viéc quan ly, dinh hudng
16i song cho thanh thiéu nién.
Nha truong 1a moi truong truec
tiép gido duc, ren luyén nhéan
cach. Cac t6 chic xa hoi, doan
thanh nién can tham gia tich cuc
vao viéc tuyén truyeén, ho trg, t&
chtc cac hoat dong lanh manh dé
han ché nguy co thanh thiéu nién
sa ngé vao ma tiy. C6 thé coi day
la “tam giac phong ngtra” (gia
dinh - nha tmong xa hoi) nham
ngan chan tr gdc tinh trang sw
dung trai phép chdt ma tuy trong
gidi tré.

Thir nam, xay dung co ché hd
trg tai hoa nhap xa hoi dé6i voi
nguoi chua thanh nién vi pham
phép luat vé ma tay. Bén canh
viéc xtt ly vi pham, can cha tron
dén cac bién phap gido duc, ho
tro d€ nguoi chua thanh nién ¢6
co hoi ti€p tuc hoc tap hodc tham
gia lao dong sau khi chdp hanh

bién phap xt ly. Nha nudce c6 thé

phoi hop véi cac to chire xa hoi,
doanh nghiép dé€ xay dung cac
chuong trinh dao tao nghé, tu van
tam ly, gitp thanh thi€u nién

tranh tai pham. Day la yéu to

quan trong dé bao dam nguyén
tac nhan van ctia phap luat hinh
su, dong thoi gop phan 6n dinh
xa hai lau dai.

Cac kién nghi néu trén khong
chi nham hoan thién hé thong
phap luat, ma con huzo'ng dén viéc
tao dung co ché€ quan ly, phong
ngtra hiéu qua, gan lién véi yeu to
nhan van trong xtt ly nguoi chua
thanh nién. Pay la nhitng giai
phép can thiét va kha thi, gop
phan nang cao hiéu qua dau tranh

phong, chdng ma tay, bao vé thé

hé tré - nguon luc twong lai ctia
dat nudc.
P.N.D -P.HM
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QUYEN YEU CAU THANH TOAN CHI PHI THUE LUAT SU
TRONG VU KIEN XAM PHAM QUYEN SO HU'U TRi TUE

THUC TRANG VA MOT SO KIEN NGHI

NGUYEN THIHOA CUC’
THS.LS NGUYEN VAN MY"

Tém tat: Mot trong cic co ché'bdo dam viéc bdo hd quyén sé hitu tri tué cin duwoc xem xét dén hién nay la
quyén yeu cau thanh todn chi phi thué ludt sw trong vu kién xam pham quyén so hivu tri tué. Quy dinh phap
luat da ghi nhin nhiéu van deé lien quan dén viéc yeu cau thanh todn chi phi thué ludt sw. Tuy nhién, sau nhiéu
lin phdp dién héa phdp ludt sé hitu tri tué, cho dén nay nhitng gid tri méi dwoc dat ra va nhitng diém chua
twong thich, phit hop van con ton tai. Trén co s6 phén tich so sinh cic quy dinh khung hién nay diéu chinh dén
vin dé nay, nhom tic gid chi ra mot s6'bit cap, “diém nghén” phdp ly, tiv d6 dé xudt mot so’ gidi phdp dé hoan
thién hon phdp ludt lién quan.

Tir khéa: Chi phi thué ludt sw, quyén so hitu tri tué, quyén yeu ciu thanh todn.

Abstract: One of the mechanisms to ensure the protection of intellectual property rights that needs to be
considered today is the right to request payment of lawyer fees in intellectual property infringement lawsuits. The
law has recognized many issues related to requesting payment of lawyer fees. However, after many times of codifying
intellectual property law, up to now new values have been set and incompatibility points still exist. Based on
comparative analysis of current framework requlations governing this issue, the authors point out a number of legal

@

inadequacies and "bottlenecks”, thereby proposing a number of solutions to further improve the relevant law.
Keywords: Lawyer fees, intellectual property rights, right to request payment.

Pat van dé

Tai san la d6i twong quyén so
httu tri tué! v6i nhitng diém
riéng biét da va dang dem lai gia
trj 16n cho cac chu thé quyén khi
khai thac - thwong mai hoa phu
hop. Tuy nhién, trén thuc t€ viéc
xam pham déi tuong quyén so
hitu tri tué dién ra rat 16n, nhat
la hanh vi xam pham trén khong
gian mang. Do d¢, thiét ché dat
ra nham bao dam viéc can bang
vé quyén va loi ich hop phap cua
mdi bén, chu thé quyén so hitu
tri tué trong hoat dong t6 tung
dan sy - s0 htru tri tué dwoc
quyén yéu cau thanh toan chi phi
thué luat su trong vu viéc dan su
- s6 hitu tri tué. Khoan 3 Diéu
205 Luat S& hiru tri tué nam 2005
quy dinh: ...cha thé quyén so
htru tri tué c6 quyén yéu cau toa
4n budc to chirc, cd nhan ¢ hanh
vi xam pham quyén so httu tri
tué phai thanh toan chi phi hop

* Pai hoc Can Tho.

ly dé thué luat su. Day la mot
trong cac quy dinh dac biét ma
nha lam luat ghi nhan riéng ¢
phéap luat s6 hitu tri tué hién
hanh. Diém qua quy dinh nay,
duwdi goc dd nghién ctru cho thay
nhing van dé phap ly dit ra
xung quanh viéc cho rang: chi
phi thué luat su “hop ly” sé duoc
hiéu nhu thé nao? Co s6 d€ danh
gia muc “hop ly” d6. Nhitng van
dé xung quanh quy dinh nay can
duwoc lam r6, minh bach trong
chinh quy dinh phap luat. Boi
thuec té trong hoat dong xét xir da
c6 nhiéu quan diém ap dung
khac biét, dién hinh trong mot sd
vu kién ma toa an cdp c6 tham
quyén xem xét giai quyét da co
nhitng cach thitc ap dung khac
nhau dé xem xét giai quyét muc
chi phi thué luat st duoc xem la
“hop ly” budc phai thanh toan
lai khi t& chitc, cd nhan c6 hanh
vi xam pham hodc nguoc lai, néu
chiing minh duoc khong c6 hanh

** Cong ty Luat TNHH MTV Lam Thanh.

1 Khoan 1 Diéu 105, Diéu 115 B0 luat Dan syt ndm 2015.

2Pjéu 6 Luat S& hitu tri tué nam 2005.

vi xam pham vé quyén sé httu tri
tué (c6 thué luat su). Nhitng
vuéng mac, bat cap sé duoc
nguoi viét lam rd ¢ hai 02 khia
canh sau: chu thé c¢6 quyén yéu
cau thanh toan chi phi luat su;
mutc thanh todn chi phi luat sw
hop ly.

Quy dinh phap luat vé quyén

yéu cau thanh toan chi phi

luat su trong vu kién xam

pham quyén sé hiiu tri tué

Hanh vi xdm pham quyén so
hitu tri tué

Quyeén so hitu tri tué 1a quyén
ctla td chitc, cd nhan doéi véi tai
san tri tu¢, bao gobm: quyeén tac gia
va quyeén lién quan; quyén so hitu
cong nghiép; quyén doi voi giong
cay trong. Trong cac quyén ké
trén, phap luat so hitu tri tué cho
phép chu thé quyén sé hitu tri
tu¢’ duoc ty minh ngan chdn
hoac yéu cau co quan c6 tham




NGHIEN CUU - TRAO POI

‘ ‘TAP CHI SO 4-2026 - BONG 1- NGAY 7-4_Layout 1 4/10/2026 6:11 PM Page@

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

quyeén xtt ly hanh vi xam pham
nhiing quyén nay theo dung quy
dinh phap luat. Nhitng hanh vi
duoc xem la xam pham quyén so
httu tri tué duogc ghi nhan bao
gom: xam pham quyén tac gia’;
xam pham cac quyén lién quan?;
xam pham quyén sé hGtu cong
nghiép’ xam pham quyén d6i voi
giong cay trong®.

Nhu vay, néu chu thé (ca
nhan/to chic) nao co bat ky hanh
vi roi vao nhitng treong hop cu
thé da néu trén duoc xem la
hanh vi xam pham quyén so hitu
tri tué. Tuy nhién, trong mot s6
truong hop dac biét loai
trir/khong duwoc xem xét la co
hanh vi xdm pham quyén so httu
tri tué néu chu thé do roi vao
nhitng treong hop khong duoc
xem xét la hanh vi xam pham
duwoc quy dinh tai phap luat so
htru tri tué hién hanh.

Chii thé c6 quyén yéu ciu
thanh todn chi phi ludt sw

Phap luat so httu tri tué Viét
Nam hién hanh ghi nhan vé
quyén yéu cau thanh toan chi phi
luat su duoc ap dung d6i véi to
chttc, cd nhan nhu sau: truong
hop t6 chttc, ca nhan (chu thé
quyeén so httu tri tué) bi thiét hai
do hanh vi xam pham quyén so
htu tri tué; phat hién hanh vi
xam pham quyén s¢ hitu tri tué
gay thiét hai cho nguoi tiéu dung
hodc cho xa hoi. Hiéu cach nge“'m
gon, cO hai treong hop duogc
quyeén yéu cau thanh toan chi phi
luat sw. Mot la to chikc, ca nhan

hién la nguyén don/bi don trong
vu kién xam pham quyén so httu
tri tué va dwoc toa an xac
dinh/ghi nhan/tuyén b6 bi don
(td chitc, cda nhan) da c6 hanh
vi/hodc khong c6 hanh vi xam
pham quyén so httu tri tué, khi
dd quyeén yéu cau thanh toan chi
phi thué luat su “hop ly” cia mot
bén bi anh huwong/tac dong boi
vu kién dan sy sé dwoc dat ra;
Hai la, t6 chitc, cd nhan phat hién
hanh vi xam pham quyén so httu
tri tué ctia chu thé quyén duoc
xac dinh gay thiét hai cho nguoi
tiéu dung’ hodc cho xa hoi.

Vuéng mac phap ly dat ra

lién quan dén quyén yéu

cau thanh toan chi phi luat

suhoply

Vé tai liéu, chitng cit chiing
minh ctia viéc yéu ciu thanh
todn chi phi ludt sw

Nhu da phan tich o trén, cac
van dé phap ly dat ra xung
quanh quy dinh vé quyén yéu
cau thanh toan chi phi luat su
“hop ly”. Trong d0, viéc dua trén
co soO thanh todn chi phi luat sw
“hop ly” cho hai trueong hop
trén, sé€ duoc toa an quyét dinh
trén co s& xem xét c6 hay khong
co tai liéu, chiing c® chitng minh
trong vu an dan su - ttec thé hién
viéc da ton tai va thwc hién mot
hop dong dich vu phap ly véi tu
cach (phia thué dich vu - phia
cung cap dich vu)°.

Tuy nhién, thuce tién ap dung
phép luat lién quan dén quy dinh

-
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nay, cac toa an déu chua dua ra
co sO nao dé cho r@“mg vdi vu viéc
dé thi mic phi thoa thuan dich
vu phap ly nhw thé nao la hop ly.
Trong khi d6, bén c6 yéu cau
thanh todn cting dua trén co so
hop dong dich vu phéap ly da
duoc ky két (khach hang + luat
sw) d€ yéu cau toa an chap nhan
mutc chi phi thué luat su. Co
treong hop duoc toa an chap
nhéan toan phan, c6 truong hop
chi chdp nhan mot phan'. Viéc
nhin nhan ¢ khia canh néu ton
tai hop dong “gia cach” - duoc
l1ap khong, tao lap riéng cho vu
kién thi hé luy cta van dé van
chwa dwgc nha lam luat ghi nhan.
Van dé dat ra la co so cho viéc dé
ra cac quyét dinh trén néu ton tai
thuc t€ viéc mot bén phai chi tra
khoan phi nhat dinh (100% gia
tri) cho dich vy hd tro phap ly
trong sudt cac hoat dong td tung
nhung quyén yéu cau boi thuong
lai dwa vao quyét dinh cua hoi
dong xét xtt (theo ty 1& khong
twong thich!!). Viéc mat di mot
khoan tién dé bu dap vao chi phi
thué luat sw tham gia vu kién
nhu da néu hoan toan la trai
nguoc vdi tinh than cta quy dinh
tai Luat SO htru tri tué vé quyén
yéu cau thanh toan chi phi hop ly
dé thué luat su - khoan thiét hai
can phai duoc boi thuong.
Ngoai ra, trong mot sO treong
hop t6 chitc/ca nhan la khach
hang thudc dang thué hop dong
dich vu phap ly thwong xuyén

17/2023 quy dinh chi tiét mot s& diéu va bién phép thi hanh Luat S hiru tri tué vé quyén téc gia, quyén lién quan.
* Xem thém: Diéu 35 Luat So hitu tri tué nam 2005 va khoan 10 Diéu 1 Luat So hitu tri tué ndm 2022; Diéu 67 Nghi dinh s

-

17/2023 quy dinh chi tiét mét s& diéu va bién phép thi hanh Luat S hiru tri tué vé quyén tic gia, quyén lién quan.
5 Xem thém: Diéu 126, 127, 129, 130 Luat S hitu tri tué ndm 2005 va khoan 50 Diéu 1 Luat S& hitu tri tué nam 2022.
6 Xem thém: Diéu 188 Luat So hitu tri tué nam 2005.

7 Xem thém khoan 1 Diéu 3 Luat Bao vé quyén loi nguoi tiéu dung nam 2023.

§ Diéu 93 BO luat T8 tung dan sy nam 2015.
9 Diéu 26 Luat Luat s ndm 2006.

10 Tai ban &n s6 364/2014/KDTM-ST ngay 10/4/2014 ctia Tda 4n nhan dan TP. H6 Chi Minh, Toa an chi chdp nhan 50% gia
tri hop dong dich vu phép ly twong duong 25 triéu dong/50 triéu dong.
' Ban an s6 60/2020/KDTM-PT ngay 10/9/2020 ctia Toa 4n nhéan dan cdp cao TP. H6 Chi Minh lai ¢6 cach xac dinh gia tri chi
phi thué luat sw dwogc cho 1a “hop ly” trong d6: Hoi dong xét xir phan chia tong mutc cong viéc duoc ghi nhan trong hop
dong dich vu phap ly/s6 tién dich vu phép 1y phai chi tra nhan véi gia tri cong viéc ma luat sw da thue hién cho khéch hang

tai vu an.
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lién tuc'?, néu roi vao viéc giai
quyét tranh chdp c6 lién quan
dén linh viee s htvu tri tué (hanh
vi xam pham) thi gia tri xac dinh
dé€ yéu cau thanh toan chi phi
hop ly dé thué luat st van con la
van dé “bo ngd” tir chinh quy
dinh khung. Néu giai quyét
khong triét d€ van dé nay sé tao
mot tién 1& xau cho cac hoat dong
to tung va viéc “lam dung”
quyeén yéu cau thanh toan chi phi
hop ly dé thué luat su nham truc
loi riéng - diéu nay s€ lam anh
huwong dén quyeén va loi ich hop
phép ctia bén con lai mdc du co
hanh vi xam pham d6i tuong
quyeén s¢ httu tri tué. Do d6, mot
trong cac “diém nghén” phap ly
nay cting can som duoc nha lam
luat quan tam va dua ra cach
thitc giai quyét nham bao dam
thong nhat chung viéc 4p dung
phép luat va bao dam quyén va
loi ich hgp phap ctia cac bén
trong m&i quan hé tranh chap
(hanh vi xam pham quyén so
httu tri tue).

Vé thanh todn chi phi ludt su
hop ly

Chi phi “hop ly” ¢ day hiéu
nhuw thé nao. Hop ly d6i véi bi
don hay nguyén don la duoc ha
pha1 o su thong nhat chung vé
mure phi thué luat su gitra cac
bén. Hodc cling 6 thé hieu “hop
ly” d6i véi cach nhin nhan cua
tham phan/hdi dong tham gia
xét xir vu kién d6. Hon nira, sw
ghi nhan ctia nha lam luat xuyén
suot chi dé cap dén quyén yéu
cau toa &n budc ca nhan, t0 chitc
c6 hanh vi xam pham quyén so
httu tri tué phai thanh toan chi
phi thué luat su hop ly, diéu nay
c6 thé nhan thay viéc chua bao
quat Ca truong hop cha the
quyen trong tai thvzorng mai”
cung c6 tham quyen trong viéc
giai quyét vu an tranh chap
(hanh vi xam pham quyén so
httu tri tue).

Su chwa r6 rang, minh bach
trong chinh quy dinh diéu nay
tao nén su khong thong nhat
chung trong cach hiéu quy dinh,
hay viéc ¢6 hay khong nhiing
van dé lién _quan dén yeu to
“khéach quan” trong vu viéc khi
trao quyen cho chu thé xét xtt - y
chi riéng xem xét tinh “hop ly”
cua viéc yéu cau thanh toan chi
phi luat sw.

Khuyén nghi hoan thién

quy dinh phap luat

Mgt la, nha lam luat nén
thong nhét chung cho viéc bao
dam quyeén yéu cau thanh toan
chi phi ludt sw cd thé theo huréng
Ho6i dong tham phan Toa an
nhan dan t6i cao nén ban hanh
vdn ban hudng dan chi tiét (nghi
quyét) vé viéc xac dinh tai lieu,
chiing cit chitng minh cho viéc
ap dung quyén yéu cau thanh
toan chi phi thué luat su hop ly
trong do:

Thir nhit, xac dinh nhitng tai
liéu, chiing ctt chting minh cho
hop dong thué dich vu phap ly
6 lién quan dén viéc giai quyet
vu an tranh chap (hanh vi xam
pham vé quyén so hitu tri tug)
theo dung gia tri thoa thuan ma
cac bén da ghi nhan trudc do;

Thir hai, d6i voi truong hop co
khiéu nal/khong Chap nhan khi
cho rang tinh “ gia cach” va/hoac
cach xac dinh mtec phi “hop ly”
cho viéc thué luat su ton tai
trong hop dong dich vu phap ly
duoc ky két gitta cac bén trong
viéc giai quyét tranh chdp (hanh
vi xam pham quyeén so htru tri
tué) thi Toa an hoac Hoi dong
trong tai sé dua trén cac co so tai
liéu, chiing ct ¢6 lién quan dugc
gui dén dé quyét dinh chdp nhan
hodc khong chdp nhan (toan bo
hay mot phén) d6i véi yéu cau
ctia bén dua ra.

Hai la, d6i voi cac hop don
dich vu phap ly duoc ky két
thuwong xuyén trong viéc cung
tng dich vu phap ly gitta luat su

va khach hang ma x%y ra vuy viéc
phat sinh tranh chap (hanh vi
xam pham quyeén so httu tri tué)
thi sé dwoc xac dinh dwa trén
tinh chat, mic do vu viéc phat
sinh ma tai thoi diém dé mtc gia
tri hop ly vé chi phi dich vu phap
ly luat sw dura ra - yéu cau boi
thuong sé bang mtutc trung binh
cua 03 hop dong dich vu phap ly
trén cung dia gidi hanh chinh do.

Ba la, Diéu 205 Luat Sé httu tri
tué hién hanh nén stta doi, bd
sung theo hudng;:

“1. Trong trwong hop nguyén
don chirng minh dwoc hanh vi xdm
pham quyén so hitu tri tué¢ da gdy
thiét hai vé vit chdt cho minh thi co
quyén yeu ciu toa dn hodc hgi dong
trong tai quyét dinh muec boi thieong
theo mot trong cdc cin cit sau day:

a) Tong thiét hai... vt chat;

b) Gid chuyéin gio. . . di thige hién;

¢) Thiét hai vdt chat.. . theo quy
dinh cua phap ludt;

d) Trong truong hop khong thé

xdc dinh..... do toa an hodc hgi dong
trong tai dn dinh, tuy thudc vao
mutc do thiét hai, nhwng khong qua
mot ty .

2. Trong truong hop nguyén don
chitng minh dwoc hanh vi xdm
pham quyén so hitu tri tué¢ da gdy
thiét hai vé tinh thin cho minh thi
co quyén yéu cau toa dn hodc hoi
dong trong tai quyét dinh miec boi
thwong trong gi6i han tir mwoi lin
dén mot tram [an mirc lwong co so
do Nha nwoc quy dinh, tuy thudc
vao mikc dg thiét hai. Tai thoi diém
mikc lwang co s6 bi biii bo thi mikc
tham chiéu dé xdc dinh mikc boi
thieong do Chinh phii quy dinh theo
nguyén tic khong thdp hon mirc quy
dinh tai khodan nay.

3. Ngoai khoan boi thwong thi¢t
hai quy dinh tai khodn 1, khodn 2
Diéu nay, chu thé quyén sé hitu tri
tué cé quyén yeu cau toa an hodc hji
dong trong tai budc 0 chikc, cd nhin
o hanh vi xdm pham quyén so hitu
tri tué phdi thanh todn chi phi hop
ly dé'thué ludt su”.

N.T.H.C-N.V.M

2 Trong hoat dong hanh nghé luat su, cac dang hop dong dich vu phap Iy da va dang duoc trién khai la: hop dong dich vu
phap ly thuong xuyén danh cho céc cd nhan/td chitc ¢6 nhu cau va quan tdm I6n dén cac khia canh phép ly ton tai trong
cac mdi quan hé xa hoi (tinh ton tai theo quy/nam) dua trén viéc thdng nhét chung, hop tac va phét trién gitta bén cung cdp
dich vu va bén st dung dich vu; hgp ddng dich vu phap ly theo vu viéc/vu én cho cac cd nhan/to chire ¢6 nhu cau riéng doi

véi ting van dé cho dén khi giai quyét xong vu viéc/vu dn dé thi hop dong sé khong con ton tai.

@
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MO'I' SO MO HINH 'I'O TUNG HINH SU
TREN THE GIGI VA KIEN NGHI NANG CAO
CHAT LUONG TO TUNG TRANH TUNG c VIET NAM

TS PINH VAN LIEM®

Tém tit: Mo hinh t6'tung hinh sy la yéu to' cot 16i ciia hogt dong té’tung hinh sw, la cich thirc 6 chikc ciia
cdc hoat dong 10’ tung hinh sw dé¢ hu’ong toi nhiém vu di tim sw thit ciia vu dn. Lwea chon mo hinh t6'tung phu
hop thiic day nén to'tung minh bach, cong bang, bao vé quyen con nguwoi, quyén cong dan. Bai viét khdi quat
mot s6'mé hinh to' tung hinh sy trén thé giéi va dé xudt nhitng kién nghi nham néng cao chat lwong ciia to'

tung tranh tung o Viét Nam.

Tir khéa: Mo hinh t6'tung hinh sw, hoat dong t0' tung, tranh tung.
Abstract: The criminal procedure model is a core element of criminal procedure activities, a way of organizing
criminal proceedings towards the task of finding the truth of the case. Choose an appropriate procedure model
to promote transparent, fair procedure and protect human rights and civil rights. The article summarizes some
criminal procedure models in the world and proposes recommendations to improve the quality of litigation

procedure in Vietnam.

Keywords: Criminal procedure model, procedure activities, litigation.

Pat van dé

Muc tiéu co ban cua luat to

tung hinh sy 1a dat dwoc mot hé
thong ton trong quyén cta cac ca
nhan trong khi duy tri quyeén loi
hop phap ctia xa hoi bang viéc
duy tri su hgp tac hoa binh va
cung ton tai gitra cac cong dan. Bo6
cting la muc tiéu ctia cadc nudc
theo truyén théng luat dan su
ciing nhu cdc nudc theo luat
thong phap bé dat duoc muc tiéu
nay, can phal cd sie can bang gnra
quyén cua ca nhan va quyén cta

nha nudc truy t6 nhiing nguoi cd

tinh vi pham luat phép

Ngay tir dau, can phai nhan
thitc rang d€ thanh cong, hé thong
luat hinh si phai phan anh xa hoi
ma no bao vé. Theo ban chat ctia
minh, hé théng nay thuong 1a bao
thu, hon 1a hién dai, trong nhan
thirc cia n6 vé cac quyén, cho du
quyén ctia ca nhan hay ctia xa hoi.
N6 do con nguoi lam ra chit khong
phai duoc dinh truedc. Mac du
ludn thay d6i, né phan ting lai sau
chit khong tu thay doi trude. Hé
thong sé mang tinh dinh kién néu

no co 10i cho nhitng ngwoi lam ra
luat. Hé thong dugc thiét ké dé xa
ly nhitng van dé duoc khai quat
la tham hoa “xa h¢i”, va nhu vay,
khéng thé c6 moét luat chung cho
tat ca cac xa hoi. Ngue(yl ta cho
rang & mot s xa hoi, c6 day du
nhitng diém tuwong dong trong
luat va trong cac hé thong co lién
quan va c6 thé ap dung dwoc cho
cac nudc khac. Luat thong phap la
mot trong nhitng vi du nhu vay.

M6 hinh 6 tung hinh sy theo
cach hiéu chung nhat la sy khai
quat cao nhitng ddc trung co
ban, phé bién, phan anh cach
thitc t0 chiic hoat dong t0 tung
hinh su, cach thitc tim dén sw
that khach quan ctia vu an. Cach
thirc t6 chirc nay quyét dinh dia
vi td tung ctia cac cha thé trong
qua trinh thwc hién cac chic
ndng co ban cta to tung hinh su
(chttc nang budc tdi, bao chita va
xét x).

M6 hinh t& tung hinh su la
cach thtic t6 chiec hoat dong to
tung hinh sy va cach thtc to
chttc nay quyét dinh dia vi to
tung ctia cac chu thé tham gia

hoat dong t0 tung hinh sy nhu
thé nao va nguon luc cua hoat
dong t6 tung hinh su la gi: la
hoat dong tich cwc cta cac bén
tranh tung hay la hoat dong tich
ctec cua cac co quan nha nudc ma
trudc hét la co quan toa an hay la
su két hop ca hai.

Trén thé gidi c6 3 loai mo
hinh t6 tung hinh sy: m6 hinh t&
tung hinh su xét hoi (thdm van),
mo hinh t6 tung hinh su tranh
tung va mo hinh t6 tung hinh su
két hop.

Mét sé mé hinh t6 tung

phé bién

T6 tung tranh tung

Trong lich st phat trién cua
xa hoi, loai hinh t6 tung dau tién
xuat hién 1a t& tung tranh tung.
Cac nha nghién ctru lich st phap
luat déu thong nhat cho rang loai
to tung nay da duwoc ap dung tai
Hy Lap c6 dai, sau d6 duoc dua
vao La Ma vdi tén goi “thu tuc
hoi dap lién tuc”!. TS tung tranh
tung xuat hién & Phap trong giai
doan ttr khi bi quan Bac Ba xam

* Khoa Luit hoc - Treong Khoa hoc xa hi va nhan van - Treong Pai hoc Vinh.

! Nguyén ban: Procédere des questions perpétuelles.
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luoc cho dén trudce thoi ky trung
c6% Trong khi d¢, td tung xét hoi
xuat hién lan dau trong phap
luat La Ma va bién mat cung voi
sw sup d0 ctia d€ ché La Ma. bén
tan cudi thoi ky trung co6, dudi
anh huong cta cdc toa an thién
chua gido, t0 tung xét hoi mai
xudt hién trd lai. TG tung tranh
tung cd cac dac diém sau:

Dac diém tht nhat la trong
su6t qua trinh t0 tung tranh tung,
bén budc tdi va bén bi budc toi
lién tuc trao doi v6i nhau nhitng
1ap luén, ching ct. TS tung tranh
tung danh mot vi tri dac biét cho
loi ich ctia cac bén. Loi ich cuia xa
hoi duwoc dat xuéng hang thw

yéu. Chinh vi vay, vién cong to

chi déng vai tro 1a mot bén thit ba
nhuw hai bén khac va chi c6 mat
tai toa d€ trinh bay nhitng thiét
hai d6i véi xa hoi, chiing minh
trach nhiém hinh sw ctuia bi can.
TS tung tranh tung duoc thuc
hién bang mleng, mot cach cong
khai va theo cac nguyén tac tranh
tung. Cac bén ra treedce toa voi te
cach nhu hai d6i thu’.

Pac diém th¢ hai la tham
phan chi déng vai tro ctia mot
nguoi trong tai, tham phan khong
c0 trach nhiém tim ra sy that. Moi
chiing c¢ hoan toan chi do cac
bén dua ra: trong t6 tung tranh
tung khong c6 giai doan diéu tra.
Céc chttng ct nay chi duoc dua
ra tranh luan tai ph1en xét xtr va
Vi vay, ngay ca cac sy viéc dién ra
tai phién toa cling c6 thé dugc cac
bén dung lam chiing ct chong lai
nhau. D€ dua ra phan quyét, tham
phan chi dua trén cac ching cie
dua ra tai phién toa va khéng co
quyeén biét dén cac chiing cix d6
trede khi phlen toa dién ra. Mbi
bén cd quyén ddt cau hoi truc tiép
cho bén kia Cﬁng nhu cho nhan
chlrng va glam dinh vién, tham
chi ¢6 quyén ngat 10i bén kia dé
phan bac.

Vi hoan toan duoc thiee hién
bang 1oi nén moi chiing cwt viét,
chang han nhw bién ban ctia canh
sat tu phap, déu khong duoc
cong nhan la chiing ct. Diéu nay
cing quy dinh hinh thttc bao

chita ctia bi can: bi can cO thé

chon mot trong hai kha néang la
nhan hoac khong nhan t0i.

TG tung tranh tung dwoc ap
dung chu yéu tai cac nuwdc theo
truong phai luat an Ié nhu Anh
va My.

T6 tung xét héi (thdm vin)

Tt “t0 tung xét hoi” trong
tiéng Phap xudt phat tu tw

“inquisitios” duwgc st dung dé

chi viéc thdm tra, thAm van cta

cac toa an thién chua giao tir thé

ky thir 13,

Nét dac trung nhat cua to

tung xét hoi la né dé cao vai tro
cht dong ctia thdm phan. Tham
phan 1a nguoi dua ra quyét dinh
diéu tra khi xay ra mot vu an nao
d6. Tham phan cling la nguoi c6
trach nhiém tim ra sy that trén co
sO cac su viéc, chiing ctt. Cling
chinh thdm phan 1a nguoi chi

dao toan by qua trinh t6 tung, k&

ca giai doan diéu tra.

TG tung xét hoi danh mét vi
tri quan trong cho cac chiing ct
viét. Day la diém khéc biét 16n so
vdi t6 tung tranh tung.

Trong t6 tung xét hodi, vién
cong t6 c6 nhiing quyén han 16n
hon so véi trong td tung tranh
tung. Vién cong t6 c6 quyeén chi
dao cong tac diéu tra, ra quyét
dinh khoi t6. Doi vdi cac vu an
phtic tap thi sau giai doan diéu
tra so b con co6 giai doan tham
cttu do mot tham phén diéu tra
dam nhiém. Pay la mot tham
phan doc lap, khong tham gia
vao giai doan diéu tra so bo ban
dau va c6 nhiém vu xac dinh sw
that. Nhiém vu ctua tham phan
diéu tra la lam cho sy that dwoc
thé hién r6. Nhu vay, moi ching
ct déu do mot thdm phan diéu
tra doc lap va khach quan tap

2Thoi ky trung ¢6 & chau Au thtrcmg duoc tinh tir nam 476 den nam 1453.
3 Elisabeth Pelsez, Christian Rayseguier, Vién truong Vién cong to tai Toa phtic tham Rouen, Hoi thao “Tranh tung trong td tung

dan su”, Vién Khoa hoc xét xt, Ha N6i, 2020.

hop, cho du d6 1a chiing ctt cho
phép két toi bi can hodc cho phép
chitng minh su vo t0i ctia bi can.

Nhuogc diém ctia t6 tung tranh
tung va té tung xét hoi

Déi véi t6 tung tranh tung, vi
tham phéan khong 6 vai tro quan
trong nén loai hinh t5 tung nay
bi chi trich 1a lam nay sinh sy bat
binh dang gitta cic bén trong vu
an hinh sy. Lap luan cho quan
diém nay, nhtmg y kién chi trich
cho rang bén nao c6 nhiéu tién
dé thué luat sw thi sé co nhiéu
kha nang gianh théng loi hon.
Trong thu tuc t6 tung xét hoi,
nhuoc diém nay duoc khac phuc
boi cong tac diéu tra 1la do mot
thdm phan doc lap va khach
quan dam nhiém. Mot s6 tac gia
tham chi con két luan rang t&
tung xét hoi cho phép tim ra sy
that, trong khi d6 t6 tung tranh
tung chi cho phép tim ra moét su
that ma thoi.

Nhuoc diém tht hai cua to
tung tranh tung la no6 rat phtec
tap: moi van dé 1é ra phai duoc
thiee hién trong ca mot qua trinh
diéu tra lai chi duoc trinh bay
trong phlen xét x&t va nhu vay,
khi phlen toa xét xtr dién ra thi
chwa c6 gi thuc sy dugc khang
dinh chéc chan ca. Diéu nay doi
khi dan dén nhu’ng hé qua nguy
hiém. Vé diém nay, chung ta c6
thé 1dy vi du truwong hop cta
Italia. Ttalia da chuyén ti t0 tung
xét hoi sang td tung tranh tung
vao nam 1989. Nhung tir d6 dén
nay, luat phap Italia cing nhw an
1é cua toa pha an Italia thuong
xuyén phai chan chinh lai hé

thong t6 tung cta nudc nay dé

xac lap lai thu tuc xét hoi. Trong
cac vu an lién quan dén cac to
chitc mafia, khi dwa ra xét x¢ theo
tha tuc tranh tung, 101 khai cua
nhan Chtmg tai toa thtrong mau
thuan véi 10i khai ctia ho bang
van ban boi vi ho so bi tra thu.
TS tung xét hoi thuong bi chi
trich la khong ton trong day du
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quyeén cua cac bén dwong su boi
ho khong c6 nghia vu ching
minh ching ctt. Vi Chl’rng cu la
do tham phan diéu tra tap hop
nén nguoi ta cho rang to tung xét
hoi di nguoc lai ngu}nen tac vo tu,
khach quan va cho rang doi khi
tham phan da co san trong dau
quyet dinh xét xt trudc khi dién
ra giai doan xét xtr. Xét dudi goc
do do, viéc tranh luan tai phién
toa tro nén v6 nghia.

Ngum ta cting chi trich rang
thu tuc t0 tung xét hoi thuong
kéo dai, lam mat nhiéu thoi gian
vi c6 thém giai doan diéu tra.

Mo hinh két hop t6 tung tranh
tung vdi té tung xét hoi

Hién nay, véi qua trinh hoi
nhap va toan cau hoa thi cac mo
hinh t6 tung hinh su da c6 su
giao thoa, ti€p nhan nhing yéu

to tién b, tich cuc cua nhau dé

dap ung ngay cang cao yéu cau
phong, chong t6i pham va bao
dam cac quyén con nguoi trong
to ) tung hinh su. Nude Phap hién
van ap dung td tung xét hoi,
nhung da dua vao d6 mot s6 ndi
dung ctia t6 tung tranh tung. Mot
dao luat ra ngay 15/6/2000 mang
tén “Luat vé suy doan vo tdi va
tang quyén ctia nan nhan” da cho
phép cac bén c6 nhiéu quyén hon
trong qua trinh t6 tung. Khi dao
luat nay dugc thong qua va cong
bd, mot s6 y kién da danh gia day
la mot dao luat “ban tranh tung”.
Vay, nudc Phap da dua vao hé
thong t6 tung xét hoi nhitng noi
dung gi cua t6 tung tranh tung;:

- Luat su co quy‘én tham gia
ngay tit giai doan dau tién ctia qua
trinh t8 tung, ttc 1a ngay khi bat
tam giam b can. Bj can khi bi bat
tam giam c6 quyeén gitt im lang.

- Trong giai doan diéu tra, cac
bén c6 quyeén yéu cau tham phan
diéu tra thuc hién mot so hoat
dong diéu tra ma ho thdy can
thiét. Tham phan diéu tra khong
con quyén cho tam giam bj can,
tizc la khong con chitc nang tai
phan nay nhw trede boi vi day la
mot diém bi chi trich nhiéu. Mot

loai thim phan méi da dwoc lap
nén dé dam nhan chtec nang tai
phan nay, d6 la tham phéan phu
trach viéc tam giam va tha tee do
bi can.

- Tai phién xét xtz, vién cong t&

hodc céc luat sw co quyen truee
tiép ddt cau hoi cho cdc bén
duong sy ma khong can xin
phép chu toa.

- Cdc bén ¢ quyén dé nghi
mot s6 luong nhén ching khong
han ché.

- Trat tw phat biéu tai phién
toa da duoc thay doi, vién cong
t6 duoc quyén phat biéu trudc
luat su bao chtra va sau luat sw
ctia bén nguyén.

Tét ca cacnoi dung trén da cho
phép tdng cuong vai tro ctia cac
bén. Song song do, nguyén tac
tranh tung cting dwoc bao dam
tot hon. Viéc dua mot s6 noi dung
cua t6 tung tranh tung vao to
tung xét hoi da cho phep vuot [én
trén nhiing khac biét cua ching
va két hop chung lai v6i nhau.
Tuy nhién, c6 thé khang dinh
rang khong thé dot ngot chuyén
han tir loai t6 tung nay sang loai
to tung khac. Vi du cua Italia da
chi ra cho thdy diéu dé. bBiéu can
lam la xay dung dugc mot loai
hinh t6 tung nao cho phép tim ra
duoc su that mot cach chinh xac
nhat, cho phép ‘tap hop duogc cac
yéu td chung ctt mot cach day du
nhit ma van ton trong duoc
quyén ctia cac bén.

O Viét Nam, c6 thé thay dang
di theo md hinh pha tron thién ve
tham van. Nhiém vu xac dinh sw
that khach quan, trach nhiém
chiing minh t6i pham duoc giao
cho cdc co quan tién hanh t6 tung
dam nhiém. Nguoi bi tam gitt, bi
can, bi cdo va nguoi bao chtra ctia
ho con kha thu dong va trong
nhiéu truong hop 1€ thuge vao
cdc co quan tién hanh to tung.
biéu tra, tham van la phuon;
phép chu yéu duwoc ap dung ¢ tat
ca cac giai doan t6 tung, tham chi
tai phién toa.

Tong két thuc tién thi hanh mo
hinh t0 tung hinh sy 6 nudc ta

thoi gian qua cho thdy, m6 hinh t&

SO 4 (143)@ THANG 4-2026

tung hinh sy hién hanh da phat
huy tac dung tich cyec trong cong
cudc dau tranh phong, chong toi
pham, bao dam trat tw an toan xa
hoéi va tirng budc dap tng duoc
yéu cau bao dam dan chu, bao vé
quyeén va lgi ich hgp phap caa
cong dan. Tuy nhién, qud trinh
van hanh mo hinh nay da boc 10
mot s6 han ché, bat cap. Viéc to
chttc cac hoat dong t6 tung hinh
sy dang co suw chong l1an, mau
thuan gilta cac chirc nang co ban
cua td tung hinh sy. Cung mot
chui thé nhung lai duoc giao nhiéu
chttc néng t6 tung khac nhau. Toa
an co vai tro qua chu dong, tich
cuc trong phién toa so thdm, phuc
tham va dang duoc giao thwe hién
mot sO tham quyén khong phtu

hop véi chirc ndang xét xtr (khoi t&

vu &n, trd ho so cho vién kiém sat
dé diéu trabd sung...). Vai tro ctia
vién kiém sat tai phién toa so
tham con kha mo nhat, khong tao
co sO phat huy tinh chta dong, tich
cyrc va trach nhiém ctia co quan
budc toi. Pac biét, vai tro cua
nguoi bao chita con yéu 6t; chuwa
c6 nhing quy dinh dé bao vé
quyeén ctia nguoi bao chita trong
viéc thuc hién quyén t6 tung. Viéc
thu thap ching ct, yéu to6 quan
trong nhat lién quan dén viéc
dinh ti hoan toan do co quan nha

nudc voi nhing chiec nang to

tung khac nhau hinh thanh nén
ho so vu an ¢ xu huéng thién S
chu’ng ctt budc toi ma thiéu chu’ng
ct go toi, dan dén quyén suy
doan vo tdi cua bi cao khé duoc
ton trong mot cach thyee chat.

Mét sé kién nghi vé té tung
tranh tung &Viét Nam

Nhu ching ta da biét, thu tuc
tranh tung la tha tuc ma theo do
cac bén trong vu kién chit khong
phai thdm phan giai quyét vu an
0 trach nhiém trong viéc xac dinh
cac van dé phat sinh trong vu kién
va tién hanh viéc tranh luan tai
phién toa. Trong phién toa theo
thu tuc tranh tung, cac bén tuan
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tht theo nguyén tac tw quyét, cac
bén cé trach nhiém xem xét ching
ctt, 10i khai va dong thong tin co
dén duoc véi bén kia hay khong.
Thong thuong cac bén thwong
nho luat sw bao chira, luat su la
nguoi khong chi ¢ thé lam ma
con phai lam tat ca moi viéc dé tao
wu thé cho vi tri ctia khach hang.
Luat su trong hé thong tranh tung
dong mot vai tro quan trong trong
viéc giai quyét vu an. Luat sw co
nghia vu d6i voi khach hémg cua
minh nhu la quyén loi cua ca
nhan luat sw. Bang cach htrong
dan cho khach hang, luat su c6 loi
thé trong viéc tim kiém ching ctt
trong xét xtt ma qua dé ho co
nhiéu thuan loi trong viéc giap
khach hang cia minh hon.

Hién nay, cé nhiéu quan diém
khac nhau vé tranh tung. Khai
niém tranh tung chwa duoc
chinh thttc ghi nhan hodc giai
thich trong bat ky mot van ban
quy pham phap luat nao cua
nuoc ta tie nam 1945 dén nay. Ve
mat ngon ngt, theo Tir dién Hin
Vigt, tranh tung la “cai 18, cai
nhau dé tranh 1dy phéan phai”.
Theo Dai tir dién Tleng Viet nam
1998 thi tranh tung co nghia 1a
“kién tung”. T dien Black” Law
Dictionary an ban Ian thtt chin da
dinh nghia vé thu tuc tranh ‘tung
(adversary proceeding) la “viéc
xét xtt tranh Chap gitta cac bén
doi lap” va hé thong tranh tung
(adversary system) la “hé thong
t0 tung, vi du hé thong luat phap
Anh - My, gan véi viéc cac bén
chu dong khong gidi han thuc
hién phan d6i nhau dé dua vu
kién treéc moét chu thé phan
quyét doc lap”5

Theo tac gia, tranh tung theo
nghia rong la “mot qud trinh duwroc
bat diu tir khi c6 yeu ciu khoi kién,
khoi t6"va két thiic khi ban dn, quyét
dinh cia toa dn c6 hiéu lwc phdp
ludt” va theo nghia hep la “qud
trinh tranh tung dwoc tién hanh tai
phién toa so tham hay tai phién toa
phiic tham khi c6 sy tham gia tranh
ludn ciia cic bén dwong sy’

Trudc hét can thay rang, to

tung hinh su la qua trinh phat
hién, diéu tra, tai hién su that da
xay ra trong qua khtt. Trong sudt
qua trinh d¢, tat ca cac bén (bén
budc toi va bén bao chira) déu co
nhu cau kiém tra, bd sung chiing
ct; tranh luan, d6i chiing, phan
bac ly 1€, lap luan ctia nhau. Do
d¢6, tranh tung 1a nhu cau khach
quan cua to tung hinh sy.

Hién phap nam 2013 bd sung
nguyen tac “tranh tung trong xét
xtt duwgc bao dam” (khoan 5
biéu 103), dBng thoi, bé sung
quyeén cta ngucn bi budc toi phai
duoc toa an xét xw cong bang
(khoan 2 biéu 31). Diéu 26 Bo
luat T6 tung hinh sy nam 2015,
stta doi bo sung 2025 quy dinh
nhu sau: “Trong qua trinh khoi
to, diéu tra, truy to, xét xt, diéu
tra vién, kiém sat vién, nguoi

khac c6 tham quyén tién hanh to

tung, nguoi bi budc t0i, ngroi

bao chira va nguoi tham gia to

tung khac déu c6 quyén binh
dang trong viéc dua ra chiing cuz,
danh gia ching ct, dua ra yéu
cau dé€'lam ro sy that khach quan
cua vu an”. Bo sung nay la bude
tién cua khoa hoc phap ly va sw
phét trién ctia nén tu phap nuwdc
nha. Bao ddm tranh tung trong
xét Xt va quyen duoc toa an xét
Xt cOng bang la hai méat ciia mot
van d¢, c6 quan hé khang khit va
la tién dé ton tai cua nhau.
Tranh tung doi hoi phai tao ra
va bao dam sy cong bang gitta
cdc bén tranh tung, dong thoi
cong bang chi ¢6 thé duoc bao
dam khi thuc hién nguyen tac
tranh tung. Tuy vay, viéc xac
dinh pham vi bao dam tranh
tung chi trong giai doan xét xtt la
chwa that sy phtut hop véi ban
chat va yéu cau cua to tung hinh
sit. Ngay ttt khi mot nguoi bi
budc toi, nguoi dé da cd nhu cau
cung cap ching ctt, phan bién lai
chting ctt, ly 1é cua bén budc toi.
E)ay la nhu cau chinh dang cta

4 Thién Chtru, T dién Hun Vigt, Nxb Thanh phd H6 Chi Mmh 1993, tr. 621

°Black’s Law Dictionary; Henry Campbell Black (1860-1927).

nguroi bi budc tdi boi truede khi cd
ban 4n két toi ctia toa an co hiéu
Ic phap luat thi nguoi bi budc
toi van duoc coi la ngwoi vo toi.
Nha nudc, cac co quan t6 tung cd
trach nhiém dap tng nhu cau
chttng minh su vo tdi cia ho. P6
chinh la nhitng gid tri cta van
minh phdp ly ma cdc nén tuw
phép can vwon téi bao dam.
Nguyén tac tranh tung doi hai co
su phan dinh quyén va nghia vu
cua cac chu thé phu hop véi cac
chitc ndng co ban cta td tung
hinh su, khong thé giao cung
moOt chu thé thuc hién nhiéu
chtrc ndng cua t6 tung hinh su.
Theo d¢, xac dinh r6 chitng minh
toi pham la trach nhiém ctia co
quan diéu tra, vién kiém sat;
ngroi bi budc tdi va nguwoi bao
chita ciia ho c¢6 quyén dwa ra cac
ching ctt chttng minh sy vo t0i
nhung khong c6 nghia vu chiing
minh s vd tdi ctia minh; bén
budc tdi va bén bao chira binh
dang trong viéc thiec hién chirc
nang to tung ctia minh; toa an la
co quan xét xit, c6 trach nhiém

bao vé cong ly, tao diéu kién dé

cac bén thuc hién tét chirc nang
t0 tung ctia minh, thwc hién day
du cac quyén duwoc phap luat
trao; tdoa an co trach nhiém tao
diéu kién @€ cac bén thuc hién
tot chitc nang to tung ctia minh,
thuc hién day du cac quyén duoc
phap luat trao; phan quyét cua
toa an chi can cit vao két qua
tranh tung tai phién toa. O déy
can thiét phan biét gura nguyen
tac tranh tung va md hinh t&
tung hinh sw. Hoat dong t6 tung
hinh sy ¢6 tinh tranh tung nhu la
quy luat khach quan, nhw 1a 1€ twe
nhién; con mo hinh t6 tung hinh
su tranh tung cho chung ta thay
quy luat khach quan nay da
dwoc nhan thic va thé hién triét

dé trong to chirc va hoat dong to

tung hinh sy & mot s6 quoc gia
trén thé gidi. Chinh vi nguyén tac
tranh tung ton tai mang tinh
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khach quan, phu thuc vao sw
phat trién cua cac diéu kién kinh
té - xa hoi, sw nhan thitc ctia xa
hoi ndi chung va nhan thitc cua
cac nha lam luat ndi riéng nén
moi ¢6 md hinh t6 tung hinh sy
pha tron theo hudng ghi nhan
nguyen tac tranh tung trong to
chtic van hanh cac hoat dong t&
tung hinh su.

Thyc tién hoat dong td tung
hinh su trong thoi qua cho thdy
t0 tung tranh tung ¢ Viét Nam
con mot s6 han ché, ton tai:

Mot s6 vu 4n van con thong
nhat phuwong an giai quyét gitra
cac co quan td tung dé thong
nhat quan diém giai quyét vu an,
dinh tdi bi can truwedc khi xét xir.
Day la vi pham ddc biét nghiém
trong vé to tung, khong nhiing
pha vo nguyen tac tranh tung
trong xét xit ma con di nguoc lai
nguyen tac xét xtr doclap, xét xwr
truc t1ep, nguyen tac suy dodn vo
tdi va cdc nguyén tic t& tung
hinh sy quan trong khac.

Tranh tung tai phién toa chua
ding vo6i tinh than tranh tung, d6
1a yéu t0 nang luc va dao dic cua
luat st (nguoi bao chira ndi chung).
Bén canh nhimg luat su gioi vé
Chuyen mon, pham chat dao dtrc
t6t thi van con mot bo phan vi
pham dao dtc nghe nghiép, thiéu
kién thirc, ky nang va kinh nghlem
d6i dép, tranh luan truc tiép, dan
dén sy té nhat va khong di vao
trong tam ctia van dé khi tham gia
cac phién toa. Trong cac phién toa
moi luat sw chi dinh thi nhiéu
treong hop bao chita mang tinh
hinh thic nén chat luong tham gia
tranh tung thap.

Phap luat chua c6 quy dinh

day du trach nhiém chua thé t6

tung doi véi treong hop kiém sat
vién khong thuc hién nghia vu
doi dap, tranh luan dén cung tai
phién toa d€lam ro su that khach
quan ctia vu an. Viéc nay dan dén
trong mot s6 phién toa, kiém sat
vién tranh luan hinh th&c, né

tranh nhitng van dé ma nguoi
bao chita néu ra trai véi quan
diém ctia kiém sat vién hodc tra
16i khong di thang vao trong tam
cua van dé dang tranh luan hodc
khong dua quan diém d6i dap
bang cach “bao luu quan diém
luan t6i”. Do d6, chét luong va
két qua tranh tung trong mot
chting muec bi han ché.

Tai mot s6 phién toa, hoi
dong xét xir chuwa diéu hanh tot
qua trinh tranh tung tai phién
toa; han ché€ quyén hoéi cua nguoi
bao chita; chwa thuc sy cha y
dén nhing tinh tiét, chimg ct
moi cua vu dn nén nhtrng van dé
mau thuan trong vu an chua
duoclam sang to; cat ngang hodc
han ché quyén tranh luan, d6i
dap ctia nguoi bao chitra, lam cho
nguoi bao chita khong thé trinh
bay mot cach toan dién cac quan
di€ém bao chita cho ngudi bi bude
toi trong vu an, lam mat quyén
binh dang trong tranh tung, anh
huodng dén quyén loi ctia nguoi
bao chita va ngroi bi budc tdi.

Hoat dong tranh tung tai phién
toa, sau khi xét hoi, tranh luan va
doi dap da phat sinh cac chting ct
méi nhung ban an, quyét dinh
cda toa an chira xem xét, danh gla
dan dén tiém an phat sinh oan, sai
trong t0 tung. Nhitng tinh tiét
quan trong va chiing ctt g& toi ma
nguoi bao chita dua ra cé treong
hop khong dugc hoi dong xét xue
quan tam xem xét, chdp nhan va
chua duwgc dé cap trong ban an
lam anh huong dén quyén va loi
ich hop phap cua nguoi bi budc
t0i. Mot s6 ban an, quyét dinh ctia
toa an chwa xudt phat tir két qua
tranh tung tai phién toa.

Trén co s& nhan dinh néu
trén, tham khao mo hinh t0 tung
hinh sy cua cac nuwdc, tac gia dé
xuat mot so kién nghi vé t0 tung
tranh tung ¢ Viét Nam, cu thé:

Thir nhat, ti€p tuc hoan thién
cac nguyen tac tranh tung trong
té tung, mac du phap luat to
tung hinh sy c6 quy dinh nguyén
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tic tranh tung tai Diéu 26 B luat
T6 tung hinh sy nam 2015, tuy
nhién theo tac gia can ti€p tuc bd
sung hoan thién nguyén tic nay
dé bao dam cho hoat dong tranh
tung duoc day du hon, cu thé:

1.

2. Kiém sit vién, bi hai, nguoi bi
bat, nguoi bi tam giir, bi can, bi cdo,
nguwoi bao chiva déu cé quyén binh
dang trong viéc dwa ra chirng cit, tai
liéu, do vat, yeu cau va tranh lugn
din chil.

3. Toa dn co trich nhiém bao dam
cic diéu kién dé’kiém sdt vién, bi hai,
bi cdo, nguoi bao chira tranh tung
binh dang triedc toa an. Ban dn, quyet
dinh ctia toa dn chi cin cir vao cic
chirng cir di dwoc kiém tra cong khai
va két qua tranh tung tai phién toa.

Thir hai, can thé hién day da
hon, chinh xac hon ndi dung va
yeu cau vé nhan thtic ctia nguyen
tac suy doan vo toi. Phap luat can
khang dinh r6 viéc chitng minh
16i cia ngwoi bi budc toi phai theo
mot trinh tw do luat dinh. Theo
do, nghia vu chitng minh 16i ctia
nguoi bi budc t6i phai dwoc quy
dinh trong luat va thuoc trach
nhiém ctia co quan budc toi. Nguoi
bi budc tdi khong cé nghia vu
chitng minh sy v t0i cua minh,
day chi 1a quyén cua ho. Cung voi
viéc khang dinh n6i dung nay
duoc hiéu rang qua trinh Chu’ng
minh 16i ctia nguoi bi budc toi néu
con nhitng hoai nghi, gia thuyét
chua thé chiing minh, lam sang to
boi trinh tw ludt dinh thi phai suy
doan theo hudng c6 1oi cho nguzoq
b1 budc tdi. Chung toi cho rang

“suy doan vo toi” khong phal la
nguyen tac riéng cé ctia md hinh
to tung. hinh sy tranh 1 tung, bay
la yéu cau ctia mot nén tw phap
van minh. Nguyen tac nay cd
tinh quéc té€ rong rai, duwoc ghi
nhéan trong nhiéu diéu wdc qudc
té va trong phap luat to tung
hinh su ctia nhiéu nwdc. Van dé
dat ra dé€ giai quyét yéu to cua
mo hinh t6 tung hinh su tranh
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tung nhu: nguyén tac tranh tung,
quyén dugc bao dam cong bang,
bao dam quyén bao chita cta
bén bi budc t6i... lién quan chat
ché dén viéc dé xuat tiép thu cac
gid tri, noi dung clia nguyén tac
suy doan vo tdi. Viéc khong
nghlen ctru, dé xudt ti€p thu cdc
noi dung, yeu Cau ctia nguyén tac
suy doan vo i sé khong tao co
s0 logic va day du cho viéc tiép
thu céc yéu td khac cua to tung
tranh tung.

Thir ba, bao dam quyén bao
chtta ctia nguoi bi budc toi 1a
nguyén tac quan trong cua tw
phap hinh su, thé hién tinh dan
chu va mang y nghia nhan dao
sau sac. Xuat phat tte yeu cau cua
suy doan vo t0i, chitng nao nguoi
bi budc tdi chua c6 ban an keét toi
cua toa an da cé hiéu luc phap
luat thi ho van chua bi coi la
nguoi co toi, do do, co quan to

tung phai tao moi diéu kién dé

ngwoi bi budc toi chitng minh,
bao chira cho sir vO t6i hoac giam
nhe t0i, hinh phat cho minh. Viéc
bao dam quyén bao chita cta
nguoi bi budc tdi con giup cho
qua trinh tim dén sy that khach
quan ctia vy an khan truong hon;

dong thoi, chinh la da tao co ché
giam sat, phan bién két qua to

tung clia cac co quan to tung, qua
do cd tac dung thuc ddy co quan
nay phai than trong hon, khac
phuc tam 1y chtt quan, duy y chi,
qua do nang cao chat luong giai
quyet vy an hinh sy. Nguyén tac
nay doi hoi phai quy dinh cu thé
nhitng nguoi dwoc bao dam
quyén bao chita; cac hinh thic
thuc hién quyén bao chita va dac
biét 1a xac dinh trach nhiém cua
cac co quan t0 tung trong viéc
bao dam quyén bao chita cua
nguoi bi budc t6i duwgc thyee thi
trén thuec té.

Thir tw, tang cuong cong tac

dao tao nguon luat su d€ tang s

luong luat sw dap tng nhu cau
giai quyét xét x¢ vu an theo

nguyén tac tranh tung trong to

tung. Mé rong doi tuong duoc
tro glup phap ly mien ph1 trong
qué trinh giai quyét cac tranh
chap, nhat 1a ¢ nhiing vung sau
vung xa, doi voi dong bao dan
toc thiéu so.

Thik nam, bao dam day da hon
ndi dung nguyén tac cong khai,
minh bach trong t& tung hinh su.
Cong khai, minh bach hoat dong
giai quyét vu an hinh sy khong
phai la yéu cau dac thu chi c6
trong mo6 hinh t& tung hinh sy
tranh tung. Day la yéu cau cua tu
phap tién bo trén theé gisi xuat
phat tr nguyén tic bao dam
quyén bao chta cua nguoi bi
budc t6i ciing nhw tir yéu cau
phai kiém soat chat ché viéc thyc
thi quyén lyc nha nuwde trong linh
viee tee phdp hinh sw. Tuy vay, o
khia canh ctia m6 hinh t6 tung
hinh sy tranh tung, xuat phat tt
yéu cau phai bao dam cong bang
trong sudt qua trinh giai quyét
vu an thi cling dat ra nhittng doi
hoi cu thé vdéi viéc bao dam
nguyén tac cong khai, minh bach
trong t6 tung hinh sy. D& bao
dam cong bang, tranh tung trong
t0 tung hinh sy doi hoi cac co
quan t6 tung, ma cu thé la bén

cong t6 (budc toi) von co lgi thé

hon vé t6 tung phai cong khai cac
chttng ctt cia minh cho bén bao
chira; cac thu tuc t6 tung phai
duoc quy dinh va tién hanh mot
cach cu thé, minh bach. Trén co
s& dd, can thiét bo ,sung vao hé
thong cac nguyén tac ctia Bo luat
TS tung hinh sy nguyen téc cong
khai, minh bach véi ndi dung co
ban la: moi hoat dong giai quyét
vu an hinh sy phai duwgc tién
hanh cong khai, minh bach; trudc
khi mo phién toa, tda an co trach
nhiém bao dam moi ching ci
budc toi duoc cong khai dén bén
bao chira theo trinh tw, thu tuc va
thoi han luat dinh.

Thit sdu, phap luat can hoan

thién phan chia cac chu thé t6

tung. Phap luat hién hanh phan

chia cac chu thé t6 tung thanh: co
quan tién hanh t6 tung, nguoi
tién hanh t0 tung va nguoi tham
gia t0 tung la khong hop ly, tao
sw phan biét d6i xir va khong
bao dam su binh dang Cach goi
“bén tién hanh” va “bén tham
gia” duong nhu da tao cho mot
bén c6 quyén chu dong hon con
bén tham gia duong nhw bi dong
va chi c¢ vai tro tham gia nhu tén
goi cua chu thé nay. Mot trong
nhitng yéu cau quan trong cua
cdi cach tw phap la:

Cai cach manh mé cac thu tuc
to tung theo hudng dan chu,
cong khai, minh bach, chat ché
nhung thuan tién, bao dam suw
tham gia va gidm sat cia nhan
dan d6i voi hoat dong tu phap;
bao dam chét luong tranh tung
tai cac phién toa xét xt, ldy két
qua tranh tung tai toa lam can ct
quan trong d€ phan quyét ban

an, coi day la khau dot pha dé

nang cao chat lwgng hoat dong
tee phap.

bé bao dam dan chu, tang
ceong tranh tung, van dé quan
trong la phai tao ra va bao dam
cho cac chu thé td tung (cé loi ich

hodc xu hudng hoat dong to

tung trdi chiéu nhau) st binh
dang vé vi thé t6 tung va binh
dang vé cac quyen dé thuc hién
chitc ndng t0 tung ctia minh.
Viéc phan chia chua thé t6 tung
nhu B luat T6 tung hinh sy hién

hanh vtra khong ro chitc nang to

tung cua chu thé, vira khong tao
sit binh dang vé vi thé t6 tung
Tén goi “nguoi tham gia t6 tung”

duong nhu tao sy nhan thic
khong c6 vai tro chinh yéu, thu
dong va nhu vay sé khong phu
hop véi yéu cau ting cuong
tranh tung, cac bén trong tranh
tung phai cung c6 vai tro tich

cuc, cht dong mai tao tién dé dé

day manh tranh tung. Dong thoi,
dé& nguyén tic tranh tung van
hanh dugc, van dé c6 y nghia hét
sttc quan trong do la phai hinh
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thanh cac bén trong td tung hinh
su: bén budc toi va bén bao chira
(ca 0 khia canh hinh thttc phap
ly va cac quy dinh vé dia vi phap
ly ctia cac chu thé nay).

Trén co so phan tich do, can
phéan chia cac chu thé to tung
thanh bon nhom chu thé: cha thé
budc t0i (co quan diéu tra, vién
kiém sat, nguoi bi hai), chu the
bao chita (nguoi bi bat, I’Igu’Ol bi
tam gitt, bi can, bi cdo va nguoi
bao chita ctia nhitng nguoi nay),
cha thé xét x& (toa an, hdi dong
xét xtr) va cac chu thé to tung khac
(nguoi bi nghi thurc hién toi pham,
nguroi lam ching, nguoi chiing
kién, nguyén don dan sy, bi don
dan sw, nguoi c6 quyén loi va
nghia vu lién quan dén vu én,
nguoi bao vé quyén valoi ich hop
phép cua nhitng nguoi nay, nguoi
gidm dinh, nguoi phién dich).

Pong thoi, hoan thién cac quy
dinh vé quyén va nghia vu cta
bon nhém chu thé nay cho phu
hop v6i yéu cau tang cuong dan
chti, binh dang va tranh tung
trong t0 tung hinh su.

Thit bay, hoan thién cac quy
dinh vé chiing ¢ va chitng minh
trong t0 tung hinh sy. D€ bao
dam tranh tung, bao dam su
binh déng glua cac bén trong
thuc hién cac chitc nang to tung
ctua minh, bén canh viéc tiép tuc
ghi nhan ching ct viét vdi tinh
chat la mot trong nhitng diém
dac trung cua to tung hinh su
thdm van va dang phat huy tac
dung tich cyce trong t6 tung hinh
s nudc ta, can ti€p thu nhitng

hat nhan hop ly cia md hinh t&

tung hinh su tranh tung va doi
moi ché€ dinh chiing ct véi cac
ndi dung cu thé sau day:

(i) Hoan thién cac quy dinh dé
bao dam s cong bang trong thu
thap, cung cap, st dung chiing
ctt. Theo d6, can thiét mo rong
dién chu thé c6 quyeén thu thap

chttng ctt khong chi la co quan
tién hanh td tung va nguoi tién
hanh t6 tung nhw hién nay ma
con gom chu thé khac.

(ii) Hoan thién, thyec hién thuc
chat cac quy dinh dé bao dam
cong bang trong qua trinh chiing
minh. Theo d6, d6i véi nhing vu
an co sy tham gia ctia nguoi bao
chira, can quy dinh trach nhiém
cua co quan diéu tra phai thong
bado tredc cho nguwoi bao chita
thoi gian va dia diém hoi cung.

(ili) Thwc hién thuwc chat
nguyén tac d6i véi hoat dong thu
thap chung ct: tién hanh nhanh
chong, kip thoi; bao dam tinh
khach quan, toan dién va day du;
tuan tha theo dang trinh tw, tha
tuc do Bo luat TS tung hinh sy
quy dinh va phai duoc thé hién
bang cac hinh thttc do phap luat
quy dinh. Ngh1em cam viéc thu
thap ching ct bang bién phéap
trdi phap luat; nhitng tai liéu trinh
sat phai duoc chuyén hda cong
khai theo trinh tw, thu tuc phap
luat quy dinh; nhitng tai liéu trinh
sat cd dwoc do sit dung cac bién
phép anh huong dén cac quyén
co ban ctia con nguoi, quyén cong
dan phai do vién kiém sat phé
chudn trudce khi tién hanh. Mo
rong nguodn chung ctt cho phu
hop véi su phat trién manh mé
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ctia khoa hoc cong nghé: bang ghi
am, ghi hinh, ngu6n thong tin d&
liéu dién tr va cdc phurong tién
khac ¢ kha nang ghi lai ddu vét
cta toi pham...

Thir tdm, bdo ddm diéu kién
cho viéc nang cao chat luong
tranh tung trong t6 tung. Theo
do, cac co quan tién hanh to tung
phai tao diéu kién cho cac bén
trong « cac vu an dé dang tlep can
véi cong ly, nghia 1a can cong
khai hoa cac thu tuc t6 tung tu
phap tai cac co quan tién hanh t6
tung d€ nguoi dan tra ctru thong
tin phap luat, ndi dung vu kién,
chitng ctt ma toa an thu thap
dwoc mot cach thuin loi nhat
bang cac phuwong tién khoa hoc
cong nghé.

Nguyén tac tranh tung 1a mot
trong nhitng noéi dung quan
trong trong hoat dong t0 tung, la
yéu cau can thiét va cap bach
trong viéc thiee hién céng bang
va dan chu, tap trung xay dung
hoat dong t6 tung hudng dén
viéc xac dinh sw that cua vu an,
gop phan xay dung Nha nudc
phép quyén xa hoi chu nghia. D&
thuc hién nguyén tic nay can
thuc hién nhiéu giai phap dong
bd, gop phan xay dung nén tu
phép liém chinh, cong bang.

b.V.L
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BAO VE QUYEN LOI NGUOI 'I'IEU DUNG
TRONG KINH DOANH BAO HIEM NHAN THO
O VIET NAM HIEN NAY

THS NGUYEN THI VAN ANH"

Tém tit: Bdo hiém nhdn tho la sin phidm ctia cong ty bdo hiéim nhan tho nham bdo vé tai chinh cho nguoi
dwoc bdo hiém trieée cdc rii ro lién quan dén sirc khée, thin thé'va tinh mang. Day la thi trieong bio hiém tdc
dong dén s6'lwong rat Ion nguwoi tham gia, nén yeu ciu hoan thién phdap ludt bdo vé quyén loi nguoi tiéu ding
trong linh vwec nay hét siec thiét thuee. Bai viét phan tich thuwc trang thuee hién phdp ludt vé bao vé quyén loi nguoi
tiéu ding trong kinh doanh bdo hiém nhdn tho & Viét Nam, chi ra mgt s6' bt cdp va dé xudt hwong hoan thién.

Tur khoa: Bdo hiém nhin tho, nguoi tiéu ding, bao vé quyén lgi nguoi tiéu ding.

Abstract: Life insurance is a product of a life insurance company to financially protect the insured against
risks related to health, body and life. This is an insurance market that affects a very large number of participants,
so the need to improve the law to protect consumer rights in this field is extremely practical. The article analyzes
the current status of implementing the law on protecting consumer rights in life insurance business in Vietnam,
points out some shortcomings and proposes directions for improvement.

Keywords: Life insurance, consumers, protecting consumer rights.

Dat van dé

Bao hiém nhan tho khong chi la
mot dich vu tai chinh ma con la cong
cu bao dam an sinh, tich Ity va quan
tri rti ro cho ca nhan, gia dinh. Tuy
nhién, khéc véi nhiéu giao dich tiéu
dung thong thuong, hop dong bao
hiém nhan tho thuong kéo dai nhiéu
nam, bao ham nhiéu diéu khoan
chuyén mén, lién quan dén dinh phi,
loai trtr trach nhiém bao hiém, gid tri
hoan lai, chdm dut hop dong, khau
trie chi phi, dau tu va chuyén doi
quyén loi. Trong méi quan hé nay,
nguoi mua bao hiém kho c6 kha nang
tiép can day du thong tin va danh gia
chinh xac hé qua phap ly cta giao
dich nhu doanh nghiép bao hiém
hodc dai Iy bao hiém.

O Viét Nam, khi bao hiém nhan
tho van git vai tro 16n trong co cdu
thi truong bao hiém. Theo thong tin
ttr BO Tai chinh, nam 2025 doanh thu
phi bao hiém toan thi truong woc dat
khoang 237.211 ty dong, trong do
[inh viee nhan tho dat khoang 148.786
ty dong, chiém khoang 62,7% tong
doanh thu toan nganh. Bén dau ndm
2026, co quan quan ly tiép tuc ghi
nhan tin hiéu phuc hoi cta thi truong
nhan tho. Diéu do cho thay bao hiém
nhan tho van la mot thi treong co
quy mo 16n, tac dong dén s6 luong
rat 16n nguoi tham gia, nén yéu cau

hoan thién phép luat bao vé nguoi
tiéu dung trong linh vuc nay co y
nghia ca vé kinh t& xa hoi va phap ly.
Vé phuong dién phép ly, tir ngay
01/01/2023, Luat Kinh doanh bao hiém
ndm 2022 c6 hiéu luc;  tit ngay
01/7/2024, Luat Bao vé quyeén loi nguoi
tieu dung ndm 2023 c6 hiéu luc. Hé
thong nay tiép tuc duoc cu thé hoa boi
Nghi dinh s0 46/2023/ND-CP va
Thong tu s0 67/2023/TT-BTC; dong
thoi, Nghi dinh s6 174/2024/ND-CP
thiét 1ap co ché xtr phat vi pham hanh
chinh trong linh vic kinh doanh bao
hiém, c6 hiéu luc tir ngay 15/02/2025.
bén thang 3/2026, Chinh pht ban hanh
Nghi quyét s6 32/NQ-CP cong bé cac
nghi dinh huong dan Luat Kinh doanh
bao hiém tiép tuc c6 hiéu lwc. Day la
nén tang phap ly quan trong dé xem
xét van dé bao vé quyén loi nguoi tiéu
dung trong kinh doanh bao hiém nhan
tho 0 thoi diém hién nay.
Thuc trang vé bao vé quyén lgi
ngudi tiéu dung trong kinh
doanh bao hiém nhan tho
Luat Kinh doanh bao hiém ndm
2022 la dao luat chuyén nganh, quy
dinh vé chu thé kinh doanh bao hiem,
giao két va thuc hién hop dong bao
hiém, quyén va nghia vu cua bén mua

bao hiem, doanh nghiép bao hiém,
dai ly bao hiém va cac thiét ché quan

* Trudng Dai hoc Luit, Dai hoc Hué.

ly nha nudc. Luat Bao vé quyén loi
nguoi tieu dung ndm 2023 tao ra l6p
bao vé chung cho nguoi tiéu dung
trong quan he vdi to chuc, cd nhan
kinh doanh, bao gom quyen dugc
cung cap thong tin chinh xac, day du;
quyen duoc lua chon; quyen duwogcan
toan; uyen khiéu nai, t0 cdo, khoi
kién va duoc boi thuong thiét hai.
Trong linh vyc bao hiém nhén tho,
mot s6 co ché bao vé déng chu y da
duoc luat hoa.

Thit nhat, phap luat ghi nhan thoi
gian can nhac tham gia bao hiem. DSi
voi hgp dong bao hiém c6 thoi han
trén 01 ndm, bén mua bao hiém co6
quyeén ti choi tlep tuc tham gia trong
thoi han 21 ngay ké tir ngay nhéan
duoc hop dong; khi d6, hop dong bi
huy bo va bén mua duwoc hoan lai phi
da dong sau khi trir chi phi hop ly
theo thoa thudn. Déy la co ché rat
quan trong nhim khic phyc tinh
trang nguoi mua voi vang ky két do
tw van mot chiéu hodc chua hiéu day
du san pham.

Thit hai, Thong tue s0 67/2023/TT-BTC
tang cuong yéu cau minh bach hoa
thong tin thong qua co ché tai liéu
tém tit quy tdc, diéu kién, diéu
khoan bao hiém d6i voi san pham
bao hiém nhan tho va san pham bao
hiém strc khoe. Viéc chuan hoa tai
liéu tém tat cd y nghia thyc chat
trong viéc gitip nguoi mua tiép can
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thong tin cot 16i thay vi chi dyra vao
bo quy tac, diéu khoan dai va kho
hiéu. Cung voi d6, thong tu nay
cling dat ra cdc gioi han quan trong
doi voi hoat dong dai ly bao hiém
qua to chtc tin dung. Pang chu y, to
chttc tin dung, chi nhdnh ngan hang
nudc ngoai thwee hién dai ly bao
hiém khong dwoc tu van, gidi thiéu,
chao ban, thu xép giao két hop dong
bao hiém lién ket dau tu trong thoi
han 60 ngay truedc va 60 ngay sau
ngay giai ngan toan bo khoan vay.

Thit ba, Luat Bao vé quyen loi
nguoi tiéu dung nam 2023 co nhiéu
quy dinh ho tro trc tiép cho nguoi
mua bao hiém vdi tu cach nguoi tiéu
dung. Luat nay khong chi bao vé
nguoi tieu dung ndi chung ma con
danh sy quan tam riéng cho nguoi
tiéu dung de bi ton thuong, trong do
c6 nguoi cao tuoi, nguroi khuyét tat,
phu nit mang thai hodc nudi con
dwéi 36 thang tuoi, nguoi bi bénh
hiém ngheo, thanh vién h ngheo va
mot s6 nhom khac. Trong linh vuc
bao hiém nhén tho, day la nhém doi
tuong rat de bi tadc dong boi quang
cdo, tw van cam tinh hodc khong
dénh gia ddy du nghia vy tai chinh
dai han caa hop dong

Thir tir, co ché giai quyet tranh
chap theo Luat Bao ve quyen loi nguoi
tieu dung nam 2023 da c6 buwdc cai
thién dang ké. Nguoi tiéu dung khoi
kién khong phai chiing minh 16i cua
t6 chitc, ca nhan kinh doanh; nguoc
lai, t0 chitc, cd nhan kinh doanh 6
nghia vu chiing minh minh khong c6
101 gay ra thiét hai. Ngoai ra, vu an
dan sy vé bao vé quyén loi nguoi tiéu
dung c6 gia tri giao dich dudi 100
triéu dong dugc giai quyét theo thu
tuc rut gon ma khong phai dap ting
cac diéu kién chung cta thu tuc rat
gon theo B luat TS tung dén su;
dong thoi, nguoi tiéu dung khoi kién
débao vé quyén, loi ich hop phap cta
minh khong phai nop tién tam ing
an phi. Day la cac thiet ké phap 1y co
y nghia ratlon d01 vOi tranh chap bao
hiém nhan tho, von thuong phat sinh
tir cac hop dong ¢ gia tri tranh Chap
khong qua 16n nhung lai phire tap vé
chung ct va chuyén mon.

Thir nim, cing véi co ché quyen va
nghia vy, phap luat hién nay da cung

¢6 ché tai xtt ly vi pham. Nghi dinh sO
174/2024/ND-CP quy dinh vé xtt phat
vi pham hanh chinh trong linh vic
kinh doanh bao hiém, c6 hiéu luc tir
ngay 15/02/2025, voi muic phat tién t6i
da ddi v6i ca nhan 1a 100 triéu dong va
d6i voi t6 chiice 1a 200 triéu dong, kem
theo kha ndng dinh chi hoat dong c6
thoi han. Bay la co so dé gia ting tinh
ran de doi voi cac hanh vi vi pham qu
dinh vé gi6i thiéu, tw van, giao két,
thuc hién hop dong bao hiém.

Mot s6 bat cap tur thuc tién

Mac du khuén khé phap ly da 6
budc tién rd rét, thuc tien ap dung
van cho thdy nhiéu khoang trong va
han ché.

Trudc hét, bat can xtmg thong tin
van la van dé cot 16i. Trong giao dich
bao hiém nhan tho, doanh ngh1ep
bao hiém va dai Iy bao hiém nam gitr
uu the dp dao ve thong tin, ky thuat
san phdm va du liéu rui ro phap ly,
trong khi nguoi mua thtrong tlep
c4n san phdm qua tu van, quang cdo
hodc cac tai liéu gioi thiéu mang tinh
don gian hoa. Du phap luat da yéu
cau cung cap day du, chinh xdc
thong tin, nhung trén thuc t€, viéc
ngurol mua hiéu dung vé pham vi
bao hiém, diéu khoan loai trt, gia tri
hoan lai, phi ban dau, chi phi quan
ly hop dong hodc rui ro cua san
pham lién ket dau tw van chua dwoc
bao dam dong déu. Chinh vi vay,
tranh chap trong bao hiém nhan tho
nhiéu khi khong bat nguon tlr “vi
pham trang tron” ma bat ngudn tu
viéc nguoi tiéu dung khong duoc
dat vao trang thai hieu biét day du
khi quyét dinh giao két hop dong.

Thir hai, chat luong hoat dong tue
van va phan ph01 chua that sy 6n
dinh. Nhimng cai cach nhu quy dinh
“60 ngay truoc va sau giai ngan” doi
v6i bao hiém lién két dau tw cho thay
nha lam luat da nhin nhan nghiém tic
nguy co ép mua hodc gan ban bao
hiém véi dich vu tin dung. Tuy nhién,
vé ban chat, day mdi la mot bien phap
han ché d6i voi mot nhom san phdm
vamot thoi diém giao dich nhét dinh.
Trong khi do, rui ro gy thiét hai cho
nguoi tiéu dung con nam ¢ cach thirc
dai ly dién giai quyén loi, 1am ndi bat
loi ich dau tw nhung lam mo nghia vu
duy tr1 hop dong dai han hodc cac

SO 4 (143)@ THANG 4-2026

gioi han trach nhiém bao hiém. Néu
chi kiém soat hinh thtc phan ph01 ma
chua dong thoi nang chuan trach
nhiém giai trinh ctia chu the tu van thi
hiéu qua bao vé nguoi tiéu diing sé
chua tron ven.

Thir ba, co ché kiém soat diéu
khoan hop dong bt loi cho nguoi
tiéu dung van chuwa phat huy day du
hiéu qua trong riéng linh vic bao
hiém nhén tho. Hop dong bao hiém
nhan tho vé ban chat la hop dong
mau do doanh nghiép bao hiém soan
san. Nguoi mua hau nhu khong c6
co hdi dam phan ndi dung cdt 16i ctia
hop dong. Trong khi d6, Luat Bao vé
quyén loi nguoi tiéu dung ndm 2023
tdng cuong kiém soat hgp dong theo
mau va diéu kién giao dich chung,
nhung su phoi hop gitta co ché kiém
soat chung nay voi co ché quan ly
chuyén nganh bao hiém van can ro
hon dé tranh tinh trang “giao thoa
thdm quyén nhung khong r6 dau
moi chiu trach nhiém thuc chat”.

Thit tw, kha néng tiép can cong ly
ctia nguoi tiéu dung tuy da duoc cai
thién nhung van con rao can. Quy
dinh vé thu tuc rat gon, mién tam
ung an phi va giam nghia vu ching
minh 10i la tien bd 1on; song trén
thuc té, nguoi tiéu dung van gap
kho trong viéc thu thap ho so tw van,
ban ghi cudc goi, tai liéu minh hoa,
lich st dong phi, lich st canh bao
hop dong hodc chiing ctt vé hanh vi
tw van sai léch. D6i voi tranh ché’p
bao hiém nhan tho, ching ct lai
thuong nam cha yeu trong tay
doanh nghiép bao hiém hodc dai ly.
Vi vay, néu khong c6 co ché budc
luu gitt va cong khai di liéu giao
két, tu van, canh bao rui ro mot cach
hiéu qua thi vu thé t0 tung cua
doanh nghiép bao hiém van con rat
16n, du trén danh nghia phap luat da
bao vé nguoi tiéu dung manh hon.

Thit nam, hiéu qua thuee thi va xt
ly vi pham van phu thudc nhiéu vao
nang luyc giam sat, thanh tra va phoi
hop lién nganh. Luat Bao vé quyén
loi nguoi tieu dung nam 2023 giao
B¢ Cong thuong la co quan dau moi
vé bao vé nguoi tiéu dung, trong khi
hoat dong kinh doanh bao hiém
thudc quan ly chuyén nganh cta Bo
Tai chinh. M6 hinh nay 1a hop ly vé
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nguyeén tac, nhung trong thuc tién c6
thé phat sinh khoang trong phdi hop,
nhat la khi vu viéc vira mang tinh vi
pham quyén nguoi tiéu dung, vira la
vi pham ky thuat nghiép vu bao
hiém. Diéu d6 doi hoi co ché phoi
hop r6 hon gitta hai truc quan ly: bao
vé nguoi tieu dung va quan ly
chuyén nganh bao hiem.

Kién nghi hoan thién phap luat

va nang cao hiéu qua thuc thi

Tu nhitng phan tich trén, cd thé

dé xuat mot so kién nghi sau:

Thit nhit, can tiép tuc hoan thién
quy dinh vé minh bach thong tin
tién hop dong theo hudng 1dy kha
nang hiéu cta nguoi tiéu dung lam
trung tam. Khong nén chi dfrng 0
yéu cau “cung cap du tai liéu”, ma
can quy dinh rd hon tiéu chudn veé
ngdn nglr don gian, trinh bay dé
hiéu, canh bao bat budc ddi vdi diéu
khoan loai trtx, phi khéu trt, rui ro
dau tu, kha nang mét hiéu luc hop
dong va gia tri hoan lai trong tung
giai doan. D6i voi san pham phtic
tap, nén nghién cttu co ché xac nhan
hiéu biét doc lap cua bén mua, dic
biét véi nguoi cao tudi hodc nguoi
tiéu dung dé bi ton thuong.

Thit hai, can nang chuan trach
nhiém phdp ly ctia chut thé tu van va
phan phdi bao hiém. Ngoai viéc cdm
gan ban bao hiém lién két dau tw véi
giai ngan khoan vay trong khoang
thoi gian luat dinh, nén quy dinh
manh hon vé trach nhiém giai trinh
ctia dai ly, t6 chtec tin dung va doanh
nghiép bao hiém khi xay ra tranh
chép lién quan dén ndi dung tu van.
Can coi ban ghi tu van, tai liéu minh
hoa, xac nhan nhu cau va khiu vi rai
ro cua khach hang 1a bo Chtrng cu
bat budc phai duoc luu trit va xuat
trinh khi c6 khiéu nai.

Thit ba, nén tiép tuc lam 10 co ché

kiém soat hop dong mau trong bao
hiém nhén tho. Trong linh vyc nay,
hop dong mau  khong chi 1a vén dé
ctia Luat Bao vé qu én loi nguoi tieu
dung ma con la van dé cta quan tri
san pham bao hiém. Vi vay, can c6 co
ché phoi hop cu thé gitta co quan
quan ly bao hiém va co quan bao vé
nguoi tiéu dung trong viéc ra soat

diéu khoan bat cong bang, diéu khoan
mo ho, diéu khoan han ché quyén
khiéu nai, khoi kién hoéc tao bat loi
qud mtrc cho bén mua bao hiém.

Thit tu, can ting cuong thiét ché
giai quyét tranh chap ngoai toa an. Doi
v6i bao hiém nhan tho, tranh chap
thuong lién quan dén ky thuét nghiép
vu va phat sinh trén quy mo lon. Vi
vy, nen nghién cttu co ché hoa giai
chuyen nganh hodc trung tam ho tro
giai quyét khiéu nai bao hiém c6 su
tham gia ctia co quan quan Iy, t6 chtic
xa hoi bao vé ngudi tiéu dung va hiep
hoi nghé nghiép. biéu nay co thé gitip
glam chi phi t6 tung, rut ngan thoi
gian va tao kénh giai quyét than thién
hon cho nguoi tiéu dung.

Thit ndm, can ddy manh tng
dung cong ngh trong bao vé nguoi
tiéu dung bao hiém. Trong diéu kién
phép luat bao hiém da thira nhan
giao dich dién tir va tng dung cong
nghé thong tin, co quan quan Iy nén
thtic day chuan hoéa co so dit lieu vé
hop dong, lich st tu van, khiéu nai,
xtt ly vi pham va canh béo thi trieong.
Viéc xay dung he thong dit lieu lien
thong sé gop phan giam bat can xung
thong tin, tang kha nang giam sat va
ho trg ching minh khi tranh chap
phat sinh. Luat Kinh doanh bao hiém
nam 2022, Nghi dinh s6 46/2023/ND-CP
va Thong tu s0 67/2023/TT-BTC déu da
taonén tang phap ly cho hudng dinay.

Thik sdu, can nang cao hiéu qua ché
tai va cong khai xtr ly vi pham. Nghi
dinh s 174/2024/ND-CP da thiét lap
khung xtr phat chuyén nganh, nhung
dé tao strc ran de thuc chat can cha
trong cong khai ket qua xtt ly, tai
kiém tra sau xt phat va lién thong

thong tin gitta co quan quan ly bao
hiém v6i co quan bao vé nguoi tiéu
dung. Trong mdi treong thi truong
dich vu tai chinh, tinh cong khai ctia
viéc xtt Iy vi pham c6 tac dung phong
nglra rat manh, dong thoi gitp nguoi
tiéu dung c6 thém di liéu dé lwa
chon doanh nghiép bao hiém mot
cach than trong.

Két ludn

Bao vé quyén loi nguoi tiéu dung
trong kinh doanh bao hiém nhan tho
phai duwoc xem la mot trong tam trong
qua trinh hoan thién thé ché kinh t€
thi truong va bao dam an sinh phap
ly cho ca nhan, ho gia dinh. Hé thong
phap luat hién hanh da c6 budc tién
quan trong khi két hop duoc cac thiét
ché ctia phap ludt chuyén nganh bao
hiém voi phap luat chung vé bao vé
nguoi tiéu dung. Tuy nhién, dé cac
quy dinh d6 thuc su di vao cudc song,
can tiép tuc hoan thién phap luét theo
huéng bao dam minh bach, cong
bang va dé tiép can hon cho ngu’(ﬂ
mua bao hiém; dong thoi tang cuong
trach nhiém giai trinh cta doanh
nghiép bao hiém, dai ly bao hiém, to
chitc tin dung tham gia phan phéi bao
hiém va co quan quan ly nha nudc.
Chi khi két hop dong bo gitra hoan
thién phap luat, nang cao hiéu qua
thuc thi va cang cd co ché giai quyét
tranh chap, quyén loi ctia nguoi tiéu
dung trong kinh doanh bao hiém
nhan tho mdi duoc bao vé mot cach
thuc chat, bén viing.
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GUY‘EN SO HOU CHUNG - RIENG
TAI CONG TRINH XAY DUNG CO CONG NANG
HON HOP THEO PHAP LUAT HIEN HANH

THS NGUYEN HUYNH QUOC CUONG"*

Tém tit: Bai viét phin tich cdc quy dinh clia phdp lugt Vigt Nam veé phin dinh quyén so hitu chung va so
hitu riéng trong cong trinh xdy dwng cé cong ndng hon h077 (nha o ket h077 thwong mai, vin phong). Trén co so
doi chiéu cdc quy dinh cua Bg ludt Dan sy nam 2015 va Ludt Nha 6 nam 2023, bai viét chi ra mot s bit cdp
trong thuc tién dp dung, nhw viéc xdc dinh ranh gidi s6 hitu chiea 10 rang, sw mét can bang trong hop dong mua
ban cin hg, tranh chap lién quan dén kinh phi bao tri va co ché’quan ly ciia ban quan tri nha chung cw. Tir do,
tdc gid dé xudt mot so' gidi phdp hoan thign nham bdo dam sw cén bang loi ich giika cdc chii thé'sé hiku trong cong
trinh hon hop.

Tir khéa: Nha chung cw, quyén sé hiru chung, cong trinh hon hop, Ludt Nha 6.

Abstract: The article analyzes the provisions of Vietnamese law on the division of common ownership and
private ownership in construction works with mixed functions (residential combined with commerce and offices).
Based on the comparison of the provisions of the Civil Code 2015 and the Law on Housing 2023, the article points
out some inadequacies in practical application, such as unclear determination of ownership boundaries, imbalance
in apartment purchase contracts, disputes related to maintenance costs and management mechanisms of
apartment management boards. From there, the author proposes a number of complete solutions to ensure a

balance of interests between owners in mixed-use buildings.
Keywords: Apartment buildings, common ownership, mixed-use buildings, Law on Housing.

Pat van dé

Trong nhitng nam gan day,
s phat trién manh mé cta thi
treong bat dong san da thac ddy
st hinh thanh va gia tang ctia cac
cong trinh xay du’ng cd cong
nang hon hop, titc cac toa nha
tich hop nhiéu muc dich st dung
trong cung mot khoi cong trinh,
nhu nha ¢, vdan phong, thuong
mai dich vu hodc luu tria. Mo
hinh phat trién nay gép phan
nang cao hiéu qua st dung quy
dat do thi va dap ting nhu cau da
dang cua thi treong.

Tuy nhién, sw két hop nhiéu
chttc ndng trong cung mot cong
trinh cling lam phat sinh nhitng
van dé phép ly phtc tap, dac biét
lién quan dén ché do so hitu tai
san trong toa nha. Khac vdi nha
chung cu thuan tay, noi cac cha
sO0 httu chu yéu co cung muc
dich st dung lanha &, cong trinh
hdn hop ton tai nhiéu khu chtic
nang ddc 1ap gén voi cac chu thé
0 loi ich khac nhau.

Trong cung modt cong trinh,
cac chu thé nay vira sé hitu cac
phan dién tich riéng biét, vira
cung khai thac va st dung he
thong ha tang ky thuat chung
nhu két cau chiu luc, thang may,
hé théng dién, nuwdc va phong
chdy chita chdy. Sy dan xen gitta
so0 hiru riéeng va so hitu chung
khién ranh gi6i phap ly gitra cac
phan tai san khong phai ltc nao
cting duoc xac dinh r6 rang, tir
do lam gia tang nguy co xung
dot loi ich gitta cac chu thé.

Bén canh d¢, trong thuec tién
giao dich bat dong san, viéc
phan bo nghia vu tai chinh lién
quan dén kinh phi bao tri va phi
quan ly van hanh thuong duoc
quy dinh théng qua hop dong
mau do cha dau tu soan thao.
Trong nhiéu tru’bng hop, cac
diéu khoan nay c6 thé tao ra sy
bét can bang trong quan hé hop
dong, khi nguoi mua can ho phai
chap nhan nhiing diéu kién giao
dich bat loi do thi€u kha nang

* Truong Dai hoc Tai chinh - Marketting TP. H6 Chi Minh.

thuong luong thuc chat. Diéu
nay lam phat sinh cac tranh chap
lién quan dén quyén tiép can ha
tang chung, nghia vu doéng gop
chi phi va quyén tham gia quan
ly tai san chung.

Trén thuc t€, nhiéu tranh chap
gitta cu dan va chu dau tw trong
cac du an chung cu, dac biét lién
quan dén quy bao tri va quyén
quan ly tai san chung, da dugc
phan anh rong rai trén cac
phuong tién truyén thong.

Thuc trang phap luat va
nhiing bat cap trong phan
dinh s& hitu tai cong trinh
xay dung c6 cdong nang
hén hop
Viéc xdc dinh ranh gici giita
s0 hitu chung va so hitu riéng
Mot trong nhitng van dé gay
tranh chap pho bién trong thuc
tién quan ly nha chung cu hién
nay | lién quan dén viéc xac dinh
quyen so hitu va quyen khai thac
ddi véi khu vie tang ham va chd
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dé xe. Theo quy dinh ctia Luat
Nha & nam 2023, phan dién tich
thudc s¢ hitu chung ctia nha
chung cw bao gom cac khu vuc
phuc vu loi ich chung ctia cac chu
so hitu trong toa nha. Tuy nhién,
phap luat ciing cho phép mot s6
phan dién tich trong cong trinh
¢ thé duoc xac dinh 1a so hitu
riéng ctia chu dau tu hodc cta td
chttc, ca nhan khac néu diéu nay
duoc ghi nhan 16 trong ho so du
an va hop dong mua ban.

Trong thuc tién, nhiéu chu
dau tu thiét ké tang ham dé xe
phuc vu cho ca cw dan sinh sdng
trong toa nha va khach hang cua
khu thuwong mai hodc van phong
trong cung cong trinh. Tuy
nhién, viéc xac dinh liéu phan
dién tich nay thudc so httu
chung cua ce dan hay s& hitu
riéng cua chu dau tu thuong
khong duwoc thé hién day du
hodc minh bach trong hop dong
mua ban can ho va cac tai liéu
phép ly lién quan. Diéu nay dan
dén nhiéu cach hiéu khac nhau
gitta cac bén, dac biét khi chu
dau tv tién hanh khai théac
thtrong mai khu vyce d€ xe hodc
ap dung muic phi st dung ma cu
dan cho rang khong phu hop.

Ngoai ra, trong cac cong trinh
hdn hop, ting ham dé xe thuong
phuc vu cho nhiéu nhém chu thé
khac nhau, bao gom cu dan sinh
song, khach hang cta trung tam
thwong mai, nhan vién lam viéc
tai khu van phong va khach
vang lai. Trong treong hop nay,
néu phap luat va ho so phap ly
cta du an khong quy dinh ro
pham vi st dung va co ché quan
ly d6i voi khu vuc d€ xe, viéc
phéan b6 quyén st dung va trach
nhiém quan ly gitra cac bén sé
tro nén phtec tap.

Thuc tién giai quyét tranh
chap tai toa an cho thay nhiéu vu
viéc phat sinh lién quan dén
quyeén khai thac tang ham dé xe,

dac biét trong cac truong hop
chu dau tu cho rang khu vuc nay
thudc tai san riéng ctua minh,
trong khi cu dan cho rang day la
phan sd htu chung cta nha
chung cu do phuc vu nhu cau
thiét yéu cta viéc sit dung can
ho. Nhitng tranh chdp nay phan
anh mot khoang trong nhat dinh
trong quy dinh phép luat, dac
biét d6i voi cac cong trinh cd
cong nang hon hop.

Tt goc do lap phap, van dé
nay dat ra yéu cau can phai quy
dinh rd hon trong phap luat vé
tiéu chi xac dinh quyén so htru
doéi vdi khu viee @€ xe va céc
khong gian phuc vu chung trong
cong trinh hon hop, dong thoi
tang cuong nghia vu minh bach
thong tin cta cha dau tu trong
h6 so du an va hgp dong mua
ban. Diéu nay khong chi giup
bao vé quyén loi ciia ngwoi mua

nha ma con goép phan han ché

cac tranh chdp phat sinh trong
qua trinh quan ly va van hanh
nha chung cu.

Vé co ché’xdc dinh va quan lij
kinh phi bao tri

Phap luat Viéet Nam hién
hanh da thiét 1ap co ché tai chinh
nham bao dam viéc bao tri phan
s0 hitu chung ctua nha chung cu.
Co so phap ly chu yéu duoc quy
dinh tai Luat Nha & nam 2023.
Theo Diéu 153 ctia Luat nay, viéc
quan ly va st dung nha chung
cue phai bao dam duy tri, bao
dudng va sta chita cac phan so
httu chung cta cong trinh nham
bao dam an toan va chét luong
st dung lau dai.

Trong thuc tién quan ly nha
chung cw, kinh phi bao tri phan
s0 hitu chung dwoc hinh thanh
chu yéu tir khoan dong gop cua
nguoi mua can ho khi ky két hop
dong mua ban, véi mtrc thu pho
bién twong duong 2% gia tri can
ho theo co ché duoc thiét lap
trong hé thong phap luat vé

quan ly nha chung cu. Khoan
kinh phi nay cé muc dich phuc
vu viéc stra chtra, bao tri cac
hang muc ky thuat chung cua
toa nha nhu hé thdng thang may,
hé théng phong chdy chita chay,
két cau chiu luc va cac ha tang ky
thuat khac.

Céc quy dinh chi tiét vé quan
ly va st dung kinh phl’ bao tri
hién nay van cha yéu duoc
huéng dan trong Thong tw sO
02/2016/TT-BXD ctia Bo Xay
dung. Thong tu nay co sy stta
do6i, b6 sung tai Thong tu sO
07/2021/TT-BXD. Theo d9, kinh
phi bao tr1 phai dwoc gtri vao tai
khoan riéng tai t6 chutc tin dung
va do ban quan tri nha chung cue
quan ly sau khi duoc cha dau tw
ban giao. Viéc sit dung khoan
kinh phi nay phai phuc vu dung
muc dich bao tri phan sé httu
chung cta toa nha va dugc thuc
hién theo quyét dinh cta hoi
nghi nha chung cu.

Tuy nhién, déi véi cac cong
trinh xay dung c6 cdng nang hon
hop, co ché€ xac dinh va quan ly
kinh phi bao tri hién nay van boc
10 nhiéu han ché. Trong cac cong
trinh nay, toa nha thuwong bao
gom nhiéu khu chtrc nang khac
nhau nhu khu can ho dé o, khu
thwong mai, van phong hodc
dich vu. Cac khu virc nay c6 mikc
d6 st dung ha tang ky thuat va
tién ich chung khac nhau, nhung
phap luat hién hanh chua c6 quy
dinh cu thé vé cach phan bd
nghia vu dong gop kinh phi bao
tri gitta cac nhom cha so hitu
khac nhau.

Trén thuc t& nhiéu tranh chap
lién quan dén quy bao tri chung
cu da xéy ra tai cac do thi 16n.
Theo cac nghlen ctru va bdo cao
thuc tién, riéng tai Thanh phd
H6 Chi Minh da ghi nhan nhiéu
du an chung cw phat sinh tranh
chap gitra cue dan va chu dau tw
lién quan dén viéc thu, quan ly
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va ban giao quy bao tri. Nhitng
tranh chdp nay thwong xuat phat
ttr viéc chu dau tw cham ban giao
kinh phi bao tri hodc ¢ sy bat
dong trong viéc xac dinh pham
vi st dung ngudn quy.

Ngoai ra, cdc nghién cttu hoc

thuat cting cho thay trong mot s6

treong hop, viéc quan ly va st
dung quy bao tri chra bao dam
tinh minh bach, dan dén sy thiéu
tin twong gitta cw dan va chu dau
twe ciing nhw gifra cac nhom chu
so hitu trong cung mot cong
trinh. Diéu nay d3cbiét dé xay ra
trong c4c cong trinh hdn hop, noi
ton tai nhiéu nhom loi ich khéc
nhau nhu ce dan sinh sdng, don
vi khai thac thuwong mai va cac to
chttc thué van phbng

Nhu’ng bat cap nay cho thay
rang mac du phap luat Viét Nam
da thiét lap co ché tai chinh cho
viéc bao tri nha chung cu, nhung
khung phdp ly hién hanh van
chwa diéu chinh d‘éy du déi voi
dac thu cua cac cong trinh co
cong nang hén hop, dic biét
trong viéc xac dinh trach nhiém
déng gop va co ché€ quan ly quy

bao tri gitta cac nhém chu thé

khéac nhau.

Kién nghi

hoan thién phap luat

Bd'sung quy dinh vé so do phin
dinh phin sé hitu chung va sé hitu
riéng trong hop dong mua bdn

Mot trong nhitng nguyén nhan
quan trong dan dén cic tranh
chép lién quan dén quyén so httu
trong cac cong trinh xay dung co
cong nang hon hop 1a sy thiéu rd
rang trong viéc xac dinh ranh gidi
gitta phan so hitu chung va phan
so hitu riéng. Mac du phép luat
hién hanh da quy dinh vé pham
vi cac phan dién tich thudc so
httu chung va s& hitu riéng trong
nha chung cw, song cac quy dinh
nay chu yéu mang tinh khai quat
va chua ddt ra yéu cau cu thé vé

cach thitc thé hién cac phan dién
tich nay trong ho so phap ly cua
du an cling nhw trong hop dong
mua ban.

Trong thuc tién, nhiéu hop
dong mua ban can ho hodc phan
dién tich trong céng trinh hon
hop chi m6 ta phan so httu riéng
clia ngudi mua bang cac thong
tin co ban nhw dién tich, vi tri
hodc s6 can ho ma khong kem
theo so @6 chi tiét thé hién ranh
gioi gitra phén so hitu riéng va
phén so hitu chung. Diéu nay c6
thé dan dén sy thiéu minh bach
trong viéc xac dinh pham vi
quyeén cua cac chu so httu va tao
ra nhitng cach hiéu khac nhau
gitra cac chu thé lién quan trong
qua trinh quan ly va st dung
cong trinh.

Vi vay, phap luat can bd sung
quy dinh yéu cau hop dong mua
ban can ho hoac phan dién tich
trong cong trinh hon hop phal
kem theo so d6 phan dinh ro
rang phan so hitu chung va phan
s0 httu riéng. So d6 nay can
dugc lap trén co so ban vé thiét
ké dugc co quan c6 tham quyén
phé duyét va phai thé hién day
dua cac khu vuc thudc sé hiru
riéng cua ting chu so hitu cling
nhu cac phan dién tich thudc so
httu chung ctia toa nha.

Bén canh d¢, can quy dinh
trach nhiém cta chu dau tw
trong viéc C6ng khai cdc tai liéu
nay cho ngwoi mua triede khi ky
két hop dong nham bao dam
tinh minh bach cta giao dich va
han ché nguy co phat sinh tranh
chdp trong qua trinh khai thac,
stt dung cong trinh sau nay.

Diéu chinh co ché'xdc dinh va
phén bé kinh phi bdo tri

Quy dinh hién hanh vé kinh
phi bao tri phan so hitu chung
cua nha chung cu chu yéu duoc
thiét k& cho cac C6ng trinh nha ¢
thuan tay. D6i v6i cac cong trinh
xay dung cé cong nang hon hop,

SO 4 (143)@ THANG 4-2026

si da dang vé chirc nang st dung
gitra cac khu v trong cung mot
toa nha cé thé dan dén sy khac
biét dang ké vé mirc d6 khai thac
va st dung ha tang ky thuat
chung. Trong thuc t€, cac khu vuc
thwong mai, van phong hodc dich
vu trong Cong trinh hoén hop
thuong ¢ tan suét sit dung thang
may, hé thong dién, hé thong
diéu hoa khong khi va cac ha tang
k¥ thuat khac cao hon so voi khu
can hd. Tuy nhién, phap luat hién

hanh chua cé co ché cu thé dé

diéu chinh mtc doéng gép kinh
phi bao tri ctia cac khu chitc nang
nay tuong tng véi muc do st
dung thuc t€ cta ha tang chung.
Do d¢6, can nghién ctru thiét lap
co ché& phan bd kinh phi bao tri
dua trén dac diém st dung cua
tirng khu chitc nang trong cong
trinh hon hop. Theo d6, mtic
déng gdp kinh phi bao tri 6 thé
duwoc xac dinh dua trén cac tiéu
chi nhu dién tich st dung, muc
dich st dung, hodc mutc do khai
thac ha tang ky thuéat caa ting
khu vuc trong toa nha.

Ngoai ra, phap luat ciing can
quy dinh r6 co ché quan ly va st
dung kinh phi bao tri trong cac
Cong trinh hon hop, bao gom
viéc phan dinh r6 cac khoan chi
phuc vu cho titng khu chttc nang
cting nhu cac khoan chi phuc vu
cho toan bd cong trinh. Viéc thiét
1ap co ché& phén bd minh bach va
hop ly sé gop phan bao dam sw
cong bang gnra cac chu thé trong
tdba nha va han ché cac tranh
chdp lién quan dén viéc quan ly
kinh phi bao tri.

Hoan thién co ché qudn lyj va
biéu quyét trong ban qudn tri
cong trinh hon hop

Ban quan tri nha chung cue
hién nay duoc thiét ké nhu mot
td chirc dai dién cho cac chu so
httu va nguoi st dung nha
chung cu trong viéc quan ly, van
hanh va bao tri phan s¢ hitu
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chung cta toa nha. ‘Tuy nhién,
md hinh nay chu yeu duoc xay
dung trén co sé gia dinh rang cac
chu thé trong toa nha c6 muc
dich st dung twong déi dong
nhat, cha yéu la dé o.

Dbéi voi cac cong trinh xay
dung c6 cong ning hon hop, su
ton tai dong thoi ctia nhiéu khu
chttc nang khac nhau nhu khu
can ho, khu thwong mai va khu
van phong c6 thé lam phat sinh
suw khéc biét dang ké vé lgi ich
gitta cac nhém chu thé trong toa
nha. Trong bdi canh do, co ché'to
chttc va hoat dong cuia ban quan
tri néu khong duoc thiét ké phu
hop ¢6 thé dan dén tinh trang
mat can bang trong qua trinh ra
quyét dinh.

Vi vay, can nghién cttu xay
dung mo hinh quan tri pht hop
hon ddi véi cdc cong trinh hon
hop. Mot trong nhitng hudéng
ti€p can co thé duoc xem xét la
thiét lap co ché dai dién theo
tung khu chttc ndng trong ban
quan tri, theo d6 cac chu thé so
htu hodc st dung khu can ho,
khu thwong mai va khu van
phong déu cé dai dién trong co
cdu to chirc cua ban quan tri.

Bén canh d6, co ché biéu
quyét d6i voi cac van dé lién
quan dén quan ly va st dung
phan so httu chung ciing can
duoc diéu chinh theo hudng linh
hoat hon. Cu thé, d6i véi nhitng
van dé chi lién quan truc tiép
dén mot khu chirc ndng nhat
dinh trong cong trinh, quyén
biéu quyét c6 thé duoc vu tién
danh cho cac cha thé thudc khu
chtrc nang dé. Trong khi d6, doi
voéi cac quyét dinh c6 anh huong
dén toan b cong trinh, viéc biéu
quyét cé thé duoc thyc hién trén
co s két hop gitra dién tich so
httu va sy dong thuan cua cac
nhom chu thé khéc nhau.

Viéc hoan thién co ché quan
ly va biéu quyét trong ban quan
tri sé gop phan bao dam sy can

béng loi ich gitta cac chu thé
trong cong trinh hon hop, dong
thoi nang cao hiéu qua quan ly
va van hanh cong trinh trong
thuec tién.

Két luan

Viéc phan dinh rd rang quyén
s0 hitu chung va s¢ hitu riéng
trong cac cong trinh xay dung c6
cong nang hon hgp ¢6 y nghia
quan trong trong viéc bao dam
st on dinh cua quan hé so httu
va han ché cac tranh chap phat
sinh trong thuwc tién. Mic du
phap luat Viét Nam da c6 nhiing

Anh minh hoa.

quy dinh diéu chinh van dé nay,
nhung mot s6 ndi dung van can
duoc tiép tuc hoan thién nham
bao dam tinh minh bach va kha
thi trong qua trinh ap dung.
Viéc bd sung cac quy dinh vé
phan dinh so httu, diéu chinh co
ché tai chinh lién quan dén kinh
phi bao tri va hoan thién mo
hinh quan ly tai san chung sé
gop ph‘én nang cao hiéu qua
quan ly va van hanh cac cong
trinh hon hop, dong thoi bao
dam sy can bang loi ich gma cac
chti thé tham gia quan hé so hiru.
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KINH NGHIEM PHAP LUAT
CUA LIEN MINH CHAU AU TRONG BAO VE
TAI NGUYEN NUOGC VA GOI MO CHO VIET NAM

NHOM TAC GIA®

Tém tat: Theo nhiéu bdo cdo khoa hoc, tai nguyén nwéc & Vigt Nam dang chiu nhiéu siec ép tie vin dé 6
nhiém, khai thdc qud mirc va nhitng tic dong tiéu cwc ctia bién doi khi hiu. Thuc trang d6 dit ra yeu ciu cap
thiét cin phai hoan thién khung phap ly vé bdo vé tai nguyén nwoc. Bai viét tap trung phan tich cdc nguyen tac
phdp 1y co ban trong bdo vé tai nguyen nuedc, noi dung diéu chinh ctia phdp ludt hién hanh va nhitng han ché’
trong & chikc thyc thi. Bén canh do, cdc tic gid dwa ra nhitng phin tich, nghzen cieu kinh nghzem cuia Lién minh
chiu Au trong viéc bdo vé tai nguyen nuoc, ddc bigt la cdch tiép can quan 1y theo lweu viec song va co ché’ phoz
hop da cip, qua dé dé xudt mot s6'kién nghi nham hoan thi¢n phdp ludt Vigt Nam theo hwong tang cwong quan
Iy téng hop theo luwu vic song, bdo dam sw phoz hop lién nganh, lién viing, ning cao hiéu qua thuec thi phap ludt,
huwéng téi bao vé tai nguyen niedc hiéu qua.

Tir khéa: Bio vé tai nguyén nudc, Viet Nam, Lién minh chiu Au.

Abstract: According to many scientific reports, water resources in Vietnam are under a lot of pressure from
pollution, overexploitation and negative impacts of climate change. That situation poses an urgent need to improve
the legal framework for water resource protection. The article focuses on analyzing basic legal principles in water
resources protection, the regulatory content of current law and limitations in implementation. In addition, the
authors provide analysis and research on the European Union's experience in protecting water resources,
especially the river basin management approach and multi-level coordination mechanism, thereby proposing a
number of recommendations to improve Vietnamese law in the direction of strengthening integrated management
by river basin, ensuring inter-sectoral and inter-regional coordination, improving the effectiveness of law
enforcement, aiming to effectively protect water resources.

Keywords: Water resources protection, Vietnam, European Union.

Pat van dé

Trong cac thanh t& cau thanh
moi treong, nudc gitt vai tro ddc
biét quan trong d6i voi sy ton tai
va phat trién cua con nguoi.
Nudc dugce st dung trong sinh
hoat, san xudt cong nghiép, nong
nghiép, nudi trong thuy san, giao
thong duong thay va phat trién
nang luwong. La qudc gia c6 mang
ludi song ngoi day ddc voi hang
nghin song, sudi, kénh, rach va
nhiéu ho chira 16n nho phan bd
trén khap ca nudc, tai nguyen
nudc 6 Viet Nam c6 y nghia
chién lugc d6i voi phat trién bén
viing va bao dam an ninh nguén

nudc qudc gia'. Tuy nhién, trong
nhing nam gan day, tai nguyén
nudc dang phai d6i mat véi
nhiéu stic ép nghiém trong tir 6
nhiém, khai thac qua mtc va tac
dong tiéu cuc cua bién doi khi
hau?. Tinh trang xa thai chwa qua
xtr ly hoac xtr ly khéng dat chuan
tir cac khu cong nghiép, lang
nghé va khu dan cu tap trung da
lam suy giam chat luong nudc &
nhiéu luu vuc song, dac biét tai
cac do thi 16n®. Hé qua khong chi
la suy thoai hé sinh thai nuwdc ma
con anh huwong truc ti€p dén stic
khoe cdng dong va su phat trién
kinh t& - xa hoi.

Trong bo6i canh d6, viéc
nghién ctru, tham chiéu kinh
nghiém qu6c t&, dac biét la mod
hinh quan tri tai nguyén nudc
ctia Lién minh chau Au c6 y
nghia quan trong d6i voi viéc
phat trién hé thong cac quy dinh
phéap luat vé bao vé tai nguyén
nuoc tai Viét Nam, hudng toi
hoan thién phap luat vé bao vé
tai nguyén nudc, gop phan bao
dam phat trién bén viing va an
ninh nguén nudc qudc gia.

Phap luat hién hanh vé bao vé
tai nguyén nudc tai Viét Nam

Phép luat Viét Nam vé bao vé
tai nguyén nudc dugc xay dung

* Tran Dttc Bao Duy, Man Thao Han, Nguyén Tién Hoan (Truong Dai hoc Luat Ha Noi).

1 Tran Lé Thu & Pham Ngoc Thy, Kiéin sodt 6 nhiém ngudn nuwdc theo phip lugt Vigt Nam - Ky yéu hgi thdo khoa hoc qudc té&* Phdp
lugdt vé bdo vé tai nguyén nwoc - Kinh nghiém ciia Cong hoa Lién bang Dikc va Vit Nam, 2023, tr. 33.

2 Tai nguyén nwdéc Vit Nam: thiee trang va thdch thirc trong khai thdc sir dung, https://vienshnn.vnua.edu.vn/tin-tuc-va-su-
kien/tai-nguyen-nuoc-viet-nam-thuc-trang-va-thach-thuc-trong-khai-thac-su-dung-62794, ngay 26/2/2026.

® Phuong Anh, Bio cdio tai nguyén nuwdc quoc gia giai doan 2016-2021: Cong cu dé hoach dinh va phdt trién bén vieng ngudn nudc,
https://nongnghiepmoitruong.vn/bao-cao-tai-nguyen-nuoc-quoc-gia-giai-doan-2016-2021-cong-cu-de-hoach-dinh-va-phat-
trien-ben-vung-nguon-nuoc-d701383.html, ngay 26/02/2026.
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trén nhitng nguyén tac nén tang
mang tinh dinh huong. Nguyén
tac dau tién duoc thé hién tai
biéu 4 Luat Tai nguyén nudc
nam 2023, viéc quan ly tai
nguyén nuwdc phai bdo dam an
ninh ngu‘én nudc, thyc hién
quan ly tong hop theo cac luu
vire song va gan voi yéu cau bao
dam phat trién bén ving, thich
tng voi bién doi khi hau, bao vé
moi truong. Cach tiép can nay
cho thdy sw chuyén dich tt mo
hinh quan ly hanh chinh don
nganh sang quan ly tong hop tai
nguyén nudc, 1dy luu viee song la
don vi trung tam trong quan ly
tai nguyén nudc.

Bén canh do, nguyén tac
“ngudi gdy 6 nhiém phai tra
tién”* dugc ghi nhan tai khoan 6
biéu 4 Luat Bao vé mdi truong
nam 2020, theo do6 to chuc, ca
nhan gay 0 nhiém c6 trach
nhiém khac phuc, bdi thuong
thiét hai va chiu toan bd chi phi
xtt ly. Viéc ghi nhan nguyen tac
nay khong chi bao dam cong
bang moi trudong ma con goép
phan noi hoa chi phi moéi truong
vao hoat dong san xudt - kinh
doanh, qua d6 tang cuong tinh
ran de va phong ngtra vi pham.
T Diéu 8 dén biéu 20 Chuong
IT cia Luat Tai nguyén nedc nam
2023 gitr vai tro tru cot quy dinh
twong d6i toan dién vé bao vé tai
nguyén nudc, bao gom thiét lap
hanh lang bao vé ngu6n nudc,
bao vé chat lwong nudc sinh
hoat, bdo vé nudc dudi dat va
phong, ch6'ng suy thoai, can kiét
nguon nuGe. Nhimg quy dinh
nay tao co so phap ly nham kiém
soat rui ro 6 nhiem va suy giam
tai nguyén nuwdc ngay tir khau
quy hoach va cap phép khai thac,

thé hién ro tu duy cha dong
trong viéc phong ngtra, bao vé
nguén nudc trudc nhitng tac
ddng xau va tac nhan gay hai.

Dé cu thé hda cac quy dinh cua
Luat, Chinh phu da ban hanh
Nghi dinh so& 53/2024/Nb-CP
huéng dan chi tiét vé quy hoach,
khai thac, st dung va bao vé
ngudn nudc. Su phoi hop gitra
luat va van ban dudi luat gop
phan hoan thién co ché quan ly
thong nhat tir trung wong dén dia
phuong, cu thé hoa tiéu chi, quy
trinh, biéu mau, thAm quyen de
co quan nha nudc va to chic, ca
nhan c6 thé ndm bat, thuc hién
mot cach rd rang, han ché cach
hiéu khac nhau, ting tinh duw
doén va tinh kha thi trong td chiic
thuee hién, ap dung phap luat.

Nhin chung, hé thdng phap
luat Viét Nam hién nay da hinh
thanh co ché bao vé tai nguyén
nuwdc tuong déi toan dién, bao
gom nguyen tac dinh hudng, quy
dinh quan ly chuyén nganh va hé
thong ché tai da dang. Mac du
cach tiép can chuwa hoan toan
thién vé bao ton sinh thai tuyét
d6i nhu md hinh ctia cac qudc
gia khac, nhung su két hop gitra
tu duy quan ly theo luu vic song
va co ché trach nhiém ~phap ly
nghlem khac cho thay no lyee can
bang gitta yéu cau phat trién
kinh t€ va bao dam an ninh
ngudn nudc qudc gia theo hudng
bén vitng.

Thuc trang ap dung cac quy

dinh bao vé tai nguyén nuéc

tai Viéet Nam

M6t s6 thanh tuu

Bén canh nhitng van ban quy
pham phap luat diéu chinh vé tai
nguyén nudc va cac cong udc

qudc t&€ vé khai thac, st dung va
bao vé tai nguyén nudc, moi day,
Trung tam Quy hoach va Diéu
tra tai nguyén nudc qudc gia
trién khai k& hoach nam 2026
nham huéng téi mot ké hoach
toan dién, c6 trong tam, trong
diém; tap trung cac nhiém vu
trong tam; tang cuong diéu phdi,
giam sat va phdi hop thuc hién;
huéng t6i quan ly bén viing tai
nguyén nudc’. Qua do cho thay,
viéc bao vé tai nguyén nudc tai
Viét Nam hién nay la nhiém vu
cap bach, mang y nghia sng con
déi voi su phét trién bén virng va
sttc khoe cong dong trude boi
canh 6 nhiém va bién ddi khi
hau. Viéc bao veé nguon nudc
glup bao dam nguwoi dan co
ngudn nuwdce sach sinh hoat, hd
tro phat trién cong-nong nghlep,
duy tri can bang sinh thai va tng
pho véi han han, xam nhap®.
Trong bdi canh hién nay,
phap luat hién hanh da phat huy
tac dung diéu chinh, phu hop
voi thuc tién cta cudc song va
tinh hinh phét trién kinh té& - xa
hoi ctia dat nude, dap tng yéu
cau quan ly tong hop va thdng
nhdt tai nguyén nudc, bao vé,
khai thac, st dung tai nguyén
nudc bén viing, hiéu qua; tang
cuong kha nang quan ly nha
nudc vé tai nguyén nudc; nang
cao hiéu qua hop tac, bao dam
hai hoa 19i ich gitta cdc nuwdc co
chung nguén nudc véi Viét
Nam. Co ché tai chinh, chu
treong kinh t&€ hoa trong linh

vuc tai nguyén nudc da duoc thé

ché hoda trong Luat Tai nguyén
nuwdc nam 2023, quy dinh vé thu
tién cap quyén khai théac tai
nguyén nuwdc va thong qua cac
van ban da dwoc BO Tai chinh

4 TS Nguyén Cong Thanh, “Nguién tic nguoi gy o6 nhlem phdi tm tien” trong phdp ludt moi trwong Vigt Nam,
https://khoamoitruongdothi.neu.edu.vn/vi/cong-trinh-nckh/nguyen-tac-nguoi-gay-o-nhiem-tra-tien-trong-phap-luat-moi-truong-

viet-nam, ngay 26/02/2026.

5 https://nawapi.gov.vn/tin-tuc/168/trung-tam-quy-hoach-va-dieu-tra-tai-nguyen-nuoc-quoc-gia-trien-khai-ke-hoach-nam-2026-
ttp pLg g quy guy quoc-gl

1770710948, ngay 27/02/2026.

¢ Nguyén Phac, Bdo dim an ninh nguon nudc, https://nhandan.vn/bao-dam-an-ninh-nguon-nuoc-post851280.htm1?
fbclid=IwY2xjawQNXDIlleHRuA2FIbQIXMABicmlkETFMaGFFTENGSTRUemEzd Udsc3J0Y wZhcHBfaWQQMjlyMDM5MTc4ODI-
wMDg5MgABHgkLmoMDMIQIUAXR-asFW2sDT1ouvlTtzTfAOus1Fwm2STO8jzZeo6KBfZp_aem_0rJdKbsd344zP_euKEsKGQ,

ngay 27/02/2026.
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ban hanh nhu quy dinh vé quan
ly ngudn kinh phi sy nghiép
kinh t& trong quan ly tai nguyén
nudc, quy dinh tang thué khai
thac st dung tai nguyén nudc,
tién cdp quyén khai thac tai
nguyén nudc va quy dinh vé phi
thdm dinh ho so cdp phép. Bén
canh do6, dé€ bao dam quan ly,
khai thac, st dung va bao vé tai
nguyén nudc theo phwong thitc
tong hop, toan dién va hiéu qua
cao nham git Vfrng an ninh
nguon nudc quoc gia cho trude
mat va lau dai, gép phan phat
trién bén viing, bao vé modi
treong, bao dam an sinh xa hoi
va qudc phong, an ninh trudc
dién bién ctia bién ddi khi hau,
nudc bién dang va sy suy giam
ngudn nudc’, Tha tuéng Chinh

phu da ban hanh Quyét dinh s6

1622/Qb-TTg ngay 27/12/2022 phé
duyét Quy hoach tai nguyén nudc
thoi ky 2021-2030, tam nhin dén
nam 2050. Bén canh do, viéc thanh
lap 04 Uy ban lwu viee song khu
vire Béc Bo, Béc Trung B, Nam
Trung B6 va Bong Nam B0 theo
cac Quyét dinh s6 2756/QD-TTg,
2758/Qb-TTg, 2759/QbD-TTg va
2760/QD-TTg ngay 18/12/2025 ctia
Tha twdng Chinh pha dai dién
cho mot thanh teu quan trong
trong viéc thé ché hda nguyén tac
quan ly tong hgp, thong nhat theo
luu vire song tai Luat Tai nguyén
nuwdc nam 2023 (Diéu 3 va Diéu
81). Thanh tpu ndi bat nam &
viéc chuyén tir quan ly phan tan,
cuc b sang md hinh diéu phdi
tap trung, gidm sat toan dién cac

hoat dong bao vé, diéu hoa,
phéan phdi, phuc hdi va khai théac
bén vitng tai nguyén nudc tai cac
lwu viee song chinh.

Nhiing bdt cip

Thir nhdt, phan tan tham

quyén quan ly va thiéu co ché

diéu phdi thong nhat. Theo quy
dinh hién hanh, Bo Nong nghiép
va Méi treong la co quan thong
nhdt quan ly nha nudc vé tai
nguyén nudc; cong trinh thuy
loi, dé diéu®; B Cong thuong
quan ly thay dién®; B6 Xay dung
quan ly cap thoat nudc do thi'’;
UBND cac cap thuwc hién quan ly
theo phan cdp. Mac du da c6 quy
dinh vé phdi hop lién nganh,
song trén thuc t&€ co ché diéu
phdi con thi€u tinh rang budc
phap ly va thiéu mot thiét ché du
manh dé€ phat trién hai hoa gitta
cac nganh. Bén canh d6, m6 hinh
quan ly hién nay van ngng vé
quan ly theo dia gidéi hanh
chinh', chwa thuc sy chuyén
sang mo hinh quan ly theo luu
vire song'Z.

Thit hai, co ché€ quan ly theo
Ity vige sdng con mang tinh hinh
thirc, chua hoat dong hiéu qua.
Trén thuec t&, cac Uy ban luu vuce
song la cac to chite phoi hop lién
nganh, gitp Tha tudng Chinh
pha nghién cttu, chi dao, diéu
phoi, giam sat hoat dong bao vé,
diéu hoa, phan phoi nguén nudc,
giam sat cac hoat dong khai théc,
st dung, bao vé tai nguyén nudc,
bao vé moi truong luu vuc song,
viéc phong, chdng va khéc phuc

SO 4 (143)@ THANG 4-2026

tac hai do nudc gay ra va tham
gia, phdi hop giai quyét cac van
dé 6 tinh lién nganh, lién vung,
lién dia phwrong trén cac luu vuc
song lién tinh thudéc pham vi
trach nhiém ctia minh ma khong
¢ tu cach phdp nhan doc lap,
chua cé ngan sach rieng va khong
c6 thdm quyén ra quyét dinh
mang tinh bat budc. Vai tro chu
yéu la mang tinh tw van, diéu
ph6i mém va thi€u co ché giai
quyét xung dot gitra cac dia
phuong cung luu vuc',

Thi? ba, quy dinh vé kiém soat
6 nhiém nuwdc con chong chéo,
thiéu tinh phong ngtra Trén thuee
tién ap dung van ton tai su trung
13p trong cap phép va kiém soat
xa thai. Hoat dong xa nudc thai
vao ngudn nudc vira chiu sy
diéu chinh boi gidy phép moi
truong theo Luat Bao vé mdi
treong nam 2020, vira chiu sy
diéu chinh boi gidy phép tai
nguyén nudc. Su ton tai song
song cua cac loai gidy phép moi
treong da lam gia tang chi phi
tuan tha cho cac doanh nghiép™.
Ngoai ra, nhitng quy dinh phap
luat vé quy hoach téng hop luu
vue song lién tinh'® cting boc 10
nhiéu van dé can xem xét. Cac
biéu 12, 13 va 16 chi tap trung
quy dinh vé viéc phan bo tai
nguyén nudc, bao vé, khai thac,
phong chong tdc hai nhung
khong dinh nghia hoac dat muc
tiéu cu thé vé trang thai sinh thai
tot (ecological status), trang thai
hoa hoc tot hay trang thai dinh

7 Nguyén Thi Hanh, Hoan thi¢n cic quy dinh phdp ludt vé tai nguyén nuwéc o Vzet Nam, https://tapchicongthuong.vn/hoan-thien-
cac-quy-dinh-phap-luat-ve-tai-nguyen-nuoc-o-viet-nam-81177.htm, ngay 27/02/2026.
$ Diéu 79 Luat Tai nguyén nude 2023 va khoan 6 Diéu 2 Nghi dinh 68/2022/ND-CP quy dinh véan dé nay.

° Diém c khoan 11 Diéu 2 Nghi dinh 40/2025/ND-CP quy dinh vé van dé nay.

10 Van ban hop nhét s6 02/VBHN-BXD ngay 24/02/2025 cta Bo Xay dung: hop nhét Thong tu vé Ban hanh dinh mtc xay dung.
n Nguyen Thi Phwong Hoa, Hoan thi¢n phdp lugt vé quan ly tong hop tai nguyén nuéce ¢ Vigt Nam, Tap chi Luét hoc, s6 6/2022.

12 Tran Thi Minh Héng, Phap ludt vé quan ly tai nguyén nueée 6 Vigt Nam hign nay, Luén an tién si, Hoc vién Khoa hoc xa hoi, 2021.
15 Minh Hién, Thanh lp cdc Uy ban lew vyee song khu vwec: Biic BS, Bac Trung B, Nam Trung Bg, Dong Nam Bg, https://baochinhphu.vn/
thanh-lap-uy-ban-luu-vuc-song-khu-vuc-bac-bo-bac-trung-bo-nam-trung-bo-dong-nam-bo-102251218172927781.htm, ngay

27/02/2026.

4 Piéu 81 Luat Tai nguyén nudc nam 2023.
15 Tong thudt hoi thao khoa hoc nhitng diéin méi ciia Ludt Bdo vé moi truong 2020, https://luatthuongmai.hcmulaw.edu.vn/vi/nghien-
cuu-khoa-hoc-273/tong-thuat-hoi-thao-khoa-hoc-nhung-diem-moi-cua-luat-bao-ve-moi-truong-2020, ngay 27/02/2026.

16 Piéu 12 dén biéu 19 Luét Tai nguyén nudc ndm 2023.

®
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luwong tot cho nuwéc ngam, Thong
tw 50 52/2025/TT-BNNMTY chua
dua ra duoc nhitng tiéu chi thiee
t€ vé trang thai sinh thai t6t va cu
thé hoa mic d6 tot - xau cua
nguon nuoc. Tai khoan 6 Diéu 8
liét ké mot loat nhitng hanh vi bi
nghiém cam trong hanh lang bao
vé ngudn nudc, tuy nhién hanh
lang bao vé lai do UBND cap tinh
thanh lap, quan ly, bao vé khién
pham vi, danh muc nguén nuwdec
phai lap hanh lang bao vé va
nhwng ké'hoach, phtrong &n cam
mac gidi hanh lang bao vé ngudn
nudc dé bi diéu chinh theo loi ich
kinh t& dia phwong nham wu tién
phat trién kinh t€, dan dén viéc
thu hep hanh lang hodc khong
1ap hanh lang bao vé, gay nhiéu
hau qua nghiém trong.

Kinh nghiém cda Lién minh
chau Auva gia tritham khao
cho Viét Nam

Tong quan chinh sich va quy
dinh phup lugt vé bdo vé tainguyén
nudc ciia Lién minh chiu Au

Phép luat vé tai nguyén nudc
la mot trong nhitng linh vuc
chinh sach moi treong lau doi

nhat, phat trién nhat va tién bo
nhdt ctia Lién minh chau Au
(EU)®. Tai day, 6 nhiém ngudn
nuwdc”? duoc xem la mot trong
nhitng khia canh cua khung
hoang va 6 nhiém méi truongzo
Déc diém sinh thai cua cac nguon
nudc tai EU cang lam tang thém
khé khan trong viéc quén ly va
bao vé nguon nudc, dat ap luclon
1én hé théng phap luat?, Nham
muc tiéu bao vé moi trueong va tai
nguyen nude 6 cap do Lién minh,
vao ndm 2000, Nghi vién chau Au
va Hoi dong chau Au da thong
qua Chi thi khung vé nudc
2000/60/EC (Water Frameworks
Directive - WFD). Chi thi nay
duoc ra doi nham huéng dén
muc tiéu la dat duoc tinh trang
sinh thai tot cho tat ca cac luu
vug, thuy viee bao gom cac nguoén
nuéc mdt, nuwdc chuyén tiép,
nudc ven bién va nudc ngam
trong Lién minh*. D‘()ng thoi, cac
leu vye, thuy vec® nay tai Lién
minh chau Au can dat duge muc
tiéu “tinh trang tot” trudc
22/12/2015 (nhu’ng van ton tai cac
ngoai 1é va quy dinh mién trtr)
Chi thi da thuc day cac quoc gla
thanh vién ctia EU phat trién cac

chinh sach va quy dinh phép luat
vé bao vé ngudn nudc O cac luu
vuc song va dat ra nhitng muc
tiéu chat luong cho tiing dong
chay?. Chi thi 2000/60/EC dwoc
xay dung dya trén mot s6 nguyén
tic co ban ctia phap luat moi
tru’ong nhu: nguyén tac nguon
gay 0 nhiém phal tra tién, nguyen
tac phat trién bén virng, nguyén
tac phong ngta,...> WFD duoc
coi la “dao luat moi truong day
tham vong va phtic tap nhat timng
duwoc ban hanh tai EU”% va da
duwoc xem xét nhu mot khuon
mau va thi diém tiém nang cho
cac quy dinh moi truong trong
teong lai%.

St hinh thanh ciaa Chi thi
khung vé nudc 2000/60/EC da tro
thanh tién dé quan trong dé EU
ban hanh Chi thi 2008/56/EC vé
Khung chién lwgc bién - MSFD%.
MSFD duoc ban hanh trong boi
canh cac vung bién thudc quyén
tai phan® ctia cac qudc gia thanh
vién phai do6i mat voéi ap luc qua
16n tr cac hoat dong khai thac,
danh bat, thuong mai ctia con
nguoi, dan dén su suy giam manh
mé tai nguyén bién, anh huong
ndng né dén moi treong, hé sinh

17 Thong tw 52/2025/TT-BNNMT ngay 25/8/2025 ctia BO Nong nghiép va M01 treong quy dinh ky thuat quan tric tai nguyén
nudc va canh bdo, dw bdo ngudn nudc.

18 H.Josefsson, Achieving Ecological Objectives, Laws, s6 1/2012, tr. 39-63.
19 Aswin A. Azis and Muhammad F. Alfarizi, Europe’s Water Crisis: From Overshadowed to Potentially Catastrophic, European
Journal of Development Studies, s6 3/2023, tr. 7-16.
2 Grizzetti B, Vigiak O, Udias A, Aloe A, Zanni M, Bouraoui F, Pistocchi A, Dorati C, Friedland R, De Roo A, Benitez Sanz C,
Leip A, Bielza M, How EU policies could reduce nutrient pollution in European inland and coastal waters, Global Environ-
mental Change, s0 69/2021, tr. 2-13.
I Remedios Martinez-Guijarro, Maria Pachés Giner, Petra Amparo Lopez-Jiménez, Modesto Pérez-Sanchez, What is the status
of the European Union's water resources and sanitation services when sustainable development goals are evaluated?, Journal
of Environmental Management, https://doi.org/10.1016/j,jenvman.2024.122790, ngay 26/02/2026.

2 Federal Ministry Agriculture and Forestry, Climate and Environmental Protection, Regions and Water Management Republic
of Austria (2020), Water Framework Directive (2000/60/EC), https://www.bmluk.gv.at/en/topics/water/eu-international-af-
fairs/water-framework-directive-200060ec.html, ngay 26/02/2026
2 Hendry, S, River basin management and the Water Framework Directive: in need of a little HELP? Journal of Water Law, s64/2008, tr. 150-156.
% Susanna Kaavi & Tiina Paloniitty, National discretion or broadening acceptable interpretation? A comparative overview of
the transposition and implementation of the Water Framework Directive, Review of European, Comparative & International
Environmental Law, s6 33/2024, tr. 565-576.
» Nicolas de Sadeleer & Gauthier Martens, The EU’s Stringent Jurisdictional Protection of Its Surface Waters, Journal for Eu-
ropean Environmental & Planning Law, s& 20/2023, tr. 168-183.
% Prieto MM, Facing the challenges of implementing the European Water Directive in Spain, trong sach ciia Garrido A, Llamas
MR (d6ng chu bién), Water policy in Spain, Nxb CRC Press, Taylor & Francis Group, Boca Raton, 2009.

¥ Voulvoulis N, Arpon KD, Giakoumis T, The EU Water Framework Directive: from great expectations to problems with im-

plementation, Tap chi Science of the Total Environment, s6 575, 2017, tr. 358-366.

% European Commission, Implementation of Marine Strategy Framework Directive, https://environment.ec.europa.eu/topics/
marine- environment/implementation marine- strategy- framework-directive_en, ngay 26/02/2026
¥ Cac vung bién thudc quyén tai phan ctia cac quoc gia thanh vién EU bao gom: Dia Trung Hai, Bién Baltic, Bién Den va Déng

Béc Dai Tay Duong.
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thai va sinh ké cua ngu dan®.
MSFD da dat ra yéu cau cho cac
qudc gia thanh vién phai dat dugc
hodc duy tri “tinh trang moi
truong tot” (Good Environmental
Status - GES)?®! cho tét ca cac vung
bién thudc quyén tai phan cua
minh theo Cong wdc Lién hop
qudc vé Luat Bién (UNCLOS
1982) bao gom ca day bién va long
dat dwdi ddy bién trude nam 2020.

Sau khi ban hanh céc chi thi vé
bao vé moi trueong va tai nguyén
nudc, moi treong nwede tai EU da
biéu hién nhiéu tin hiéu tich cuc.
Theo di liéu ttr Co quan Mo6i truong
chau Au cho giai doan 2010-2015,
nudc ven bién ¢6 ty 1€ tinh trang sinh
thai tot hodc rat tot cao nhat
(61,02%), tiép theo la ho (56,13%),
song (43,87%) va cudi cung la nude
chuyén tiép (32,96%)™. Tt nhitng
nd luc ctia co quan lap phép va
nhitng tin hiéu tich cuc cua tai
nguyén nudc, c6 thé thdy chinh
sach va phap luat bao veé tai
nguyén nuoc cua EU duoc xay
dung dua trén mot cach ti€p can
tong hop, xuyén sudt va mang
tinh hé thong cao. EU quan ly
nguon nudc theo don vi luu viee
song thay vi ranh gidi hanh
chinh, nhu duoc quy dinh trong
WED, tao ra khuon kho thong
nhat cho viéc bao vé nudc mat,
nudc ngam va cac hé sinh thai
phu thudc. Cach ti€p can nay
tiép tuc duwoc mo rong mot cach
logic ra moi truong bién thong
qua MSFD, huwdng t6i muc tiéu
dat “tinh trang moi treong tot”
(GES) cho tat ca cac vung bién

thudc quyeén tai phan cta cac
quoc gia thanh vién®.

Nhu vay, EU da thiét lap mot
hanh lang phap ly lién hoan, két
ndi quan ly ngudén nudc ti
thuong ngudn song sudi cho dén
mdi treong bién rong 1on. Bén
canh do, cac chinh sach nay déu
van hanh dua trén cac nguyén
tac nén tang cua luat moi truong
nhu phong ngtra, nguoi gay 0
nhiém phai tra tién va phat trién
bén viing. Thay vi ding lai 6 cac
quy dinh mang tinh chat roi rac
theo titng nganh, ca WFD va
MSFD déu dét ra nhiing muc
tiéu moi truong cu thé, rang
budc vé mdt phap ly va co thoi
han thuee hién, budc cac quoc gia
phai xay dung va trién khai cac
chuwong trinh giam sat, danh gia
va bién phap can thiép mot cach
cu thé, bai ban.

Nhitng diém ndi bat trong

phap luat vé bao vé tai

nguyén nudéc cta Lién minh
chau Au

Thong qua nhitng nghién ctru

danh gid va binh luan, c6 thé

thay, EU so htu hé thong phap
luat vé quan tri, bao vé tai
nguyén nudc mang nhiéu dac
diém noi troi, co thé tham khao
kinh nghiém va ap dung. Nhiing
ddc diém do6 bao gom:

Thir nhit, tw duy lap phap
theo hé thong tong thé, quan ly
dua trén don vi ltu viee song va
dat ra muc tiéu sinh thai ro réng,
thuc t€'34. Chi thi khung vé nude
da tro thanh van ban phap luat
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mang tinh bude ngodt khi chuyén
ddi can ban tur viéc quan ly theo
dia gioi hanh chinh sang quan ly
duya trén nhitng don vi dia ly tw
nhién (lvu vuc séng). Diéu nay
da duwoc thé hién rd ngay tai
biéu 3(1) khi Lién minh yéu cau
cac quoc gia thanh vién phai xac
dinh cac Iru vic song chay trén
lanh thé qudc gia cua minh va
phéan bd nhitng luu vuc song dy
vao cac “quan luu viec song”.
Véi nhitng treong hop luu vue
song xuyén bién gidi, Diéu 3(3)
yéu cau cac qudéc gia phai bao
dam thuyec hién viéc thiét 1ap mot
co ché& hanh chinh phu hop, bao
gom viéc xac dinh co quan c6
tham quyén thich hop, dé ap
dung cac quy dinh cua Chi thi
nay ddi véi phéan lanh tho thudce
khu vue luu vue song quoc t&
nam trong pham vi quoc gia
minh, Uy ban chau Au sé thuc
hién vai tro ho tro cac qudc gia
trong viéc tao diéu kién dé€ phan
dinh cac luu vuc sdng qudc té.
bay déu la nhiing quy dinh
mang tinh cach mang doi voi
viéc quan tri va bao vé tai
nguyén nudc tai chau Au boi nd
da pha vo 16i tw duy quan tri
phan manh theo ting dia gidi
hanh chinh da dugc ap dung
trudc day**. Nhiang quy dinh
nay thé hién cdch nhin nhan cua
nhitng nha hoach dinh chinh
sach vé viéc nhin nhan hé théng
song ngoi nhu moét chinh thé
sinh thai thong nhat, bat ky tac
dong nao 6 thuong ngudn déu
c6 thé anh hudng truec ti€p dén

% Ronan Long, The Marine Strategy Framework Directive: A new European approach to the regulation of the marine environment,
marine natural resources and marine ecological services, Journal of Energy and Natural Resources Law, s6 1/2011, tr. 1-44.

1 Ulrike Kammann (2021), MSFD and the “good environmental status”, https://www.thuenen.de/en/thuenen-topics/seas/the-
good-the-bad-and-the-ugly-integrated-assessment-of-the-marine-environment/msfd-and-the-good-environmental-status, ngay

26/02/2026.

* European Environment Agency (EEA). (2018), European waters - Assessment of status and pressures 2018. Publications

Office of the European Union.

* Suvi-Tuuli Puharinen, Achieving good marine environmental status in the EU - Implications of the marine strategy frame-
work directive for member states and blue economic activities, Marine Policy, s6 155/2023, tr. 1-10.

3 Giorgos Kallis & David Butler, The EU water framework directive: measures and implications, Water Policy, s6 2/2001,
https://www.sciencedirect.com/science/article/abs/pii/S1366701701000071, ngay 26/02/2026.

% river basin district.

%Voulvoulis N, Arpon KD, Giakoumis T, The EU Water Framework Directive: from great expectations to problems with implementation,
Tap chi Science of the Total Environment, s6 575, 2017, tr. 358-366.
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ha nguon Duea trén tu duy quan
tri nay, Uy ban chau Au ky vong
rang tat ca cac luu vuc song va
ngudn nudc sé dat duoc tinh
trang sinh thai t6t khong chi don
thuan duwa trén tiéu chuan hda
hoc ma con bao ham cac yéu td
vé chat luong sinh hoc nhw sy
phat trién cua thyc vat phu du,
réu tao, ca tom... va cac yéu to
hinh thai thuy van nhu dong
chay, luu téc dong song hay cau
trac long song®”. WFD khong
don thuan la mot chi thi hanh
phdp ma con chita dung mo
hinh “quan ly luu vuc song tong
hop” (IRBM) phttc tap nhung
10g1c WFD khong chi kiém soat
6 nhiém ma con chuyén d6i rong
hon sang quan ly toan bg hé sinh
thai song ngoi.

Thik hai, thong qua WFD, Lién
minh chau Au ky vong co thé
tich hop xuyén suét cac chinh
sach va quy dinh phap luat nho
lé da duvoc ban hanh truwde do,
két ndi cac chinh sach thanh mot
chinh thé théng nhat véi trung
tam la Chi thi khung vé nudc.
Tai Diéu 11(3) da liét ké cac bién
phap co ban ma cac qudc gia
thanh vién can phai n¢i luat hoa
va dua vao chuwong trinh cta

minh, bao gom cac bién phép dé

thiec hién cac chi thi khac ¢o lién
quam:“8 dén bao vé tai nguyén
nuée. Quy dinh nay thé hién
nguyén tac “tich hop doc - ngang”

(vertical - horizontal integration)
véi muc tiéu 1ong ghép chat ché
cac muc tiéu vé nudc vao trong
c4c chinh sach kiém soat 6 nhiém
cling nhu két néi quan ly nuwéc
mat, nudc ngam, nudc ven bién.
Ngoal ra, WFD con dua cac
nguyén tac kinh t& vao quan ly
tai nguyen nuoc tai biéu 9, bao
dadm nguyén tic “nguodi gay 6

nhiém phai tra tien” duoc thuc
thi trén thuee t&€ cling nhu nhing
hoat dong sinh hoat, kinh doanh
san xuat trong ndng nghiép,
cong nghiép hodc cac ho gia dinh
can dong gop day du vao viéc
thu hoi chi phi, tré thanh mot
cong cu kinh té€ - tai chinh
khuyén khich st dung nudc bao
dam hai tiéu chi: ding muc dich
va phat trién bén ving.

Thir ba, mot trong nhitng wu
diém noi bat caa WED la viéc dé
ra co ché mang tinh “quan tri
thuc nghiém” khi két hop gitta
nhitng muc tiéu rang budc
chung va su linh hoat trong thuc
thi, quan ly. Mdc du Lién minh
da dat ra tién trinh dé€ nhitng con
song dat “tinh trang tot” vao hai
moc thoi gian 1a nam 2015 va
2027, tuy nhién, thay vi ap dat
cac phuong phap quan ly Cng
nhac thi ho da trao quyen cho cac
quéc gia thanh vién xay dung
“ké&€hoach quan ly lvu vuc song”
(RBMP)* mot cach doc lap theo
biéu 13. Diéu nay da tao diéu
kién cho cac qudc gia xay dung
ké'hoach bao vé tai nguyén nudc
phu hop voi diéu kién tw nhién,
kinh té va xa hoi cu thé. Chién
dich thyec thi chung (CIS) cling
duwoc thanh lép voi st ho tro cua
cdc chuyén gia moi truong -
phap ly nham ho trg cac qudc gia
thuc hién qua trinh xay dung ké
hoach quan ly lvu vuc song.

Kién nghi hoan thién phap

luat vé bao vé tai nguyén

nudc tai Viét Nam qua tham

chiéu kinh nghiém tu Lién

minh chau Au

Trong b6i canh tai nguyén
nuwdc ngay cang chiu ap lwc 16n
tte d6 thi hoa, cong nghiép hoéa
va bién d6i khi hau, viéc tham

khao kinh nghiém tir phap luat
cua EU trong van dé bao vé tai
nguyén nuwdc va hoan thién
khung phap ly, co ché quan ly
theo ltu viec song 1a nhiém vu
cap thiét dé€ bao dam phat trién
bén vitng va bao vé ngudén nudc
cua qudc gia.

Thir nhit, d€ nang cao hiéu qua
quan ly tai nguyén nuede theo mo
hinh quan ly luu vuc song, Viét
Nam c6 thé tham khao mo hinh
River Basin Management Plans
(RBMPs) ctia EU, chuyén d6i quy
hoach téng hop luu vire song, dét
ra chu ky bét budc va phan tich
ky ludng vé ap luc - tac dong,
danh gia kinh t€ nudc, van hanh
hé théng giam sat va quan ly tich
hop. Bong thoi, chung ta can dat
ra muc tiéu ro rang dé dat trang
thai tot. Kem theo d6 la viéc dua
ra cac chuong trinh, bién phap cu
thé teong tu véiProgrammes of
Measures (PoMs) ctia EU, wu tién
cac bién phap xtt ly nhu: xtt ly
nwdc thai dat chuan tredc khi x4,
khoi phuc dong chay maoi trieong,
giam khai thac qua muc, kiém
soat 6 nhiém ngudn va phuc hoi
hé sinh thai. Cach tiép can nay sé
giup chuyén tir quy hoach hinh
thitc sang quan ly tich hop, thich
tng, hudng toi phat trién bén
vitng ¢ luru viee song.

Thir hai, Viét Nam bd sung
nhitng quy dinh va hé thdng
phan loai va gidm sat sinh thai
nay vao cac quy chuan ky thuat
moi treong qudc gia, dong thoi
dinh nghia r6 rang “trang thai
tot” cho song, ho, kénh rach ma
khong chi don thuan la nhiing
tiéu chi mang tinh hda hoc
dugc quy dinh tai Thong tw
52/2025/TT-BNNMT nhu pH,
DO, TSS, COD, BOD5, tong nito,
tong phdt-pho, tong coliform,

¥ Keessen, A.M., The assessment of ecological status under the Water Framework Directive, Environmental Law Review, s6 4/2010, tr. 243-262.
3 Nhiing chi thi ¢6 lién quan dén bao vé tai nguyén nude: Chi thi vé xte Iy nudce thai d6 thi (91/271/EEC), Chi thi vé nitrat (91/676/EEC),...
¥ Moss, T., The governance of land use in river basins: prospects for overcoming problems of institutional interplay, Land Use

Pohcy, s0 3/2004, tr. 197-205.

“ Piém b, ¢ khoan 1 Diéu 7 Thong tu 52/2025/TT-BNNMT quy dinh ki thuat quan trc tai nguyén nudc va canh bao, du béo

l’lgl,lOl’l nudc.
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chloride?. Tham khao kinh
nghiém cua WED, Viét Nam c6
thé st dung nhitng quy chuan
déanh gid mang tinh toan dién va
thuc t€ nhu: sinh hoc (biological
elements: da dang ca, thyc vat
thay sinh, tdo day, dong vat
khong xwong sdng), thuy hinh
thai (hydromorphological: cau
tric song, dong chay tw nhién,
két noi hé sinh thai) va ly hoa
(physicochemical: oxy hoa tan,
chat dinh dudng, pH...). Uu tién
ap dung ngay cho cac lwu vuc
l6n dang suy thoai nghiém trong
nhu sdng Dong Nai (anh hudng
thay dién, d6 thi hoéa) va song
Mé Kong (can kiét phu sa, mat
da dang sinh hoc do dap thuong
nguodn). Viéc nay sé gitp chuyén
tir quan ly “chtta chdy” sang bao
vé toan dién, bén viing hé sinh
thai ltvu vuc song, mang lai loi
ich lau dai cho cdng dong va
kinh té.

Thir ba, tham khao va ap dung
nguyén tac “khong suy thodi thém
(non-deterioration principle)” ctia

EU. Theo d6, Viét Nam co thé

tham khao kinh nghiém ctia EU
va stta doi, b0 sung Diéu 8 Luat

Tai nguyén nudéc nam 2023 dé

loai bo hodc siét chat cac ngoai 1&
mo ho nhu “trit treong hop
phap luat c6 quy dinh khac” tai
khoan 5 vé lan, lap séng va
khoan 10 vé xay dung cong trinh
trai quy hoach, thay bang quy
dinh rd rang: moi du an mdi
phai chitng minh khong gay suy
thodi thém (dwa trén danh gia tac
dong toan by lwu vuc song),
dong thoi tang cuong gidm sat
trung wong doi véi viéc lap va
diéu chinh hanh lang bao vé
ngu6n nudc (Dieu 23) Viéc ap
dung nguyén tac nay sé giup
ngdn chdn tinh trang du an thay
dién, khai thac cat, d6 thi héa
ven song tiép tuc gay sat lo, 6
nhiém va suy thodi sinh théi,

-

hudng téi quan ly bén viing, bao
vé loi ich lau dai cua cong dong
ha Iwu.

Thir tw, d€ Viét Nam thuc hién
hiéu qua quan ly tai nguyen
nudc theo lvu viee song, can xem
xét bo sung quy dinh phap luat
dé cac Uy ban luu vuc song c6
thé phé duyét, cap phép truc tiép
nhitng hoat dong 16n, cé kha
nang anh huong dén toan bo luu
viee. Can tang tinh doc lap cua
cac Uy ban bang cach bd sung
cac dai dién chuyén gia doc lap,
dai dién cong dong dia phuong
vao thanh vién Uy ban, giam bét
sit phu thudc vao trung wong.
Ngoai ra, can that chit thém co
ch€ thanh tra d€ tang tinh thuc
thi va rdn de vi pham bang cach
bd sung cac quy dinh phap luat
dé trao quyén thanh tra chuyén
nganh cho Uy ban luu viee song
khu viee, bao gom: t6 chirc thanh
tra dot xuat/dinh ky déi véi cac
hoat dong khai théc, xa thai, xay
dung cong trinh anh huong toan
luu viee; phdi hop voi Thanh tra
Bo Nong nghiép va Moi trueong,
thanh tra tinh d€ x ly vi pham
lién tinh; thanh 1ap T6 Thanh tra
leu vec tre thuée Uy ban
(thanh vién ttr cac by nganh lién
quan, chuyén gia doc lap), co

SO 4 (143)@ THANG 4-2026

Hinh minh hoa.
quyeén yéu cau cung cap di liéu,
kiém tra hién treong, kién nghi
xt phat hanh chinh hodc chuyén
co quan chttc ndng xt¢ ly hinh suw
néu nghiém trong, tich hop co
ché thanh tra vao bdo cao giam
sat dinh ky (hang nam/quy).

Két ludn

Tai nguyén nudc Viét Nam
dang chiu 4p lwc nang né tir &
nhiém, khai thac quéd mtc va
bién d6i khi hau, bdc 16 rd nhitng
bét cap trong hé thong quan ly
hién hanh nhu phan tan thdm
quyeén, thiéu diéu phoi lién vung
va cong cu thuc thi yéu. Kinh
nghiém tit Chi thi khung vé
nudc cua EU cho thdy, mo6 hinh
quan Iy tong hop theo luu vuc
song, voi cac nguyén tac “khong
suy thodi thém”, muc tiéu sinh
thai ro rang va co quan diéu phoi
doc lap, la hudng di hiéu qua.
Viéc nghién cttu, van dung sang
tao nhitng kinh nghiém nay sé
giap Viét Nam tirng budc hoan
thién khung phap ly, khac phuc
nhtng han ché hién tai, huéng
t6i muc tiéu quan ly bén viing va
bao dam an ninh ngudén nudc
quoc gia trong twong lai.

T.b.B.D-M.T.H-N.T.H

“ Piém b, ¢ khoan 1 Diéu 7 Thong tu 52/2025/TT-BNNMT quy dinh ki thuat quan trac tai nguyén nwéc va canh bao, du bao

nguoétn nude.
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KHUNG PHAPLY VE UU PAI PAU TU
CHO SAN XUAT NANG LUQNG HYDROGEN XANH

KINH NGHIEM TRUNG QUOC
VA BAI HOC CHO VIET NAM

NHOM TAC GIA®

Tém tit: Hydrogen xanh duegc xem la nguon ning lirong sach c6 vai tro quan trong trong qud trinh chuyén
dich sang nén kinh té’carbon thip va bdo dam an ninh ning lwong bén virng. Dé tai tdp trung nghién civu phap
ludt vé wu dai ddu tw d6i véi hoat dong san xudt ning luong hydrogen xanh trong boi canh chuyén dich ning
lwong hién nay. Trén co so hé thong héa cic van dé Iy ludn lién quan, bai viét phan tich cich thirc Trung Quoc
xdy dung va trién khai cdc co ché wu ddi dau tw gin véi quy hoach phdt trién hydrogen xanh & cd cdp trung
wong va dia phwong. Thong qua viéc d6i chiéu voi khung phdp 1y hién hanh cia Viégt Nam, cic tdc gia lam 1o
nhitng han ché"va khoang trong phip 1y trong chinh sach wu dai ddu tw cho linh viec nay, tiv do kién nghi mot
s0'gidi phip hoan thién phdp ludt vé wu dai ddu tw cho san xudt nang lwong hydrogen xanh tai Viét Nam.

Tir khéa: Hydrogen xanh, ning liegng, phat thai CO,.

Abstract: Green hydrogen is considered a clean energy source that plays an important role in the transition
to a low-carbon economy and ensuring sustainable energy security. The topic focuses on law research on
investment incentives for green hydrogen energy production in the context of the current energy transition.
Based on the systematization of related theoretical issues, the article analyzes how China builds and implements
investment incentive mechanisms associated with green hydrogen development planning at both central and
local levels. Through comparison with Vietnam's current legal framework, the authors clarify the limitations
and legal gaps in investment incentive policies for this field, thereby recommending some solutions to improve

the law on investment incentives for green hydrogen energy production in Vietnam.
Keywords: Green hydrogen, energy, CO, emissions.

batvan dé

Nhiing ndm dau thé ky XX,
trung binh 10 ty tan CO, thai ra
moi treong va bau khi quyén.
Chi moét thé ky sau, thé gidi
chiing kién mot con so tang gap
5 Ian, 50 ty tin phat thai khi nha
kinh!. Trong bo6i canh d6, cac
quoc gia trén thé gidi dang dung
tredc yéu cau cdp thiét phai
chuyén dich m6 hinh phat trién
theo hudng bén ving va giam
phat thai khi nha kinh. Hydrogen
xanh duoc xac dinh la mot trong
nhiing nguoén nang luwong chién
luoc, ¢6 tiém ndng quan trong
trong viéc giam phat thai khinha
kinh va bao dam an ninh nang
luong trong dai han?.

Tuy nhién, san xudt nang luong
hydrogen xanh la mét Iinh viec
moi, ¢6 tinh phttc tap cao, doi hoi
trinh d§ cong nghé tién tién, chi
phi dau tu 16n°. Do d¢, viéc thu
hat va thac day dau tu vao linh
Ve nay can sw hé trog manh mé tir
nha nudc thong qua khung phap
ly vé wu dai dau tw phu hop.

Tai Viét Nam, hydrogen xanh
da duoc dé cap nhung chu yéu
mang tinh dinh hwéng, chwa
hinh thanh mot khung phap luat
cu thé vé uvu dai dau tw cho san
xuat nang luong hydrogen xanh.
Trong khi d6, Trung Qudc la
quoc gia dat dwgc nhiéu thanh
cong trong viéc quy hoach phat
trién hydrogen xanh va xay dung

hé thdng wu dai dau tu nham thic
day linh vuc nay.

Bai viét tap trung phan tich co
s0 ly luan va thuc tién caa phap
luat vé vu dai dau tu trong linh
virc hydrogen xanh, lam ro kinh
nghiém cua Trung Qudc, tir d6
rut ra nhitng bai hoc va goi mo
dinh huéng hoan thién khung
phép ly cho Viét Nam.

Téng quan vé nang lugng

hydrogen xanh va uvu dai

dau tu cho san xuat nang
luong hydro xanh

Nang luong hydrogen xanh -
thuat ngtr nay lan dau dwoc dé
cap trong bao cdo The Green
Hydrogen Report cia BO Nang

TS Vii Kim Ngan, Vii Thi Heong, Nguyén Thi Mai Linh (Truong Dai hoc Ngoai thwong Ha Noi).

! Hannah Ritchie, Pablo Rosado and Max Roser (2020) - “Greenhouse gas emissions”, OurWorldinData.org, https://ourworldin-
data.org/greenhouse-gas-emissions, ngay 27/12/2025.
21EA. 2021. “Net Zero by 2050 - Analysis”. 18/5/2021, https://www .iea.org/reports/net-zero-by-2050.

* IRENA (2022), Global hydrogen trade to meet the 1.5°C climate goal: Part III - Green hydrogen cost and potential,
International Renewable Energy Agency, Abu Dhabi.
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lwong Hoa Ky (1995), khi do
duoc st dung twong dwong voi
khai niém hydrogen tai tao,
nham chi hydrogen san xuat ti
cac ngudn nang luong tai tao®.
Theo Co quan Nang luwong
qudc t€ IRENA, hydrogen xanh
duoc hiéu la dang nang luong
duoc san xudt tir qud trinh dién
phan stt dung dién tai tao voi
mtrc phat thai khi nha kinh bang
05. Uy ban chau Au ciing dinh
nghia hydrogen tai tao hay
hydrogen xanh la dang nang
lwgng hydrogen san xuat thong
qua qua trinh dién phan, st
dung dién nang tai tao dé€ tach
nudc thanh hydrogen va oxy®.
Hién nay, du chua c6 sy thong
nhdt tuyét doi trong cach hiéu
gitta cac qudc gia va td chic
quéc t€, hydrogen xanh nhin
chung duwgc hiéu 1a hydrogen
duwoc san xudt thdong qua qua
trinh dién phan nuwdc st dung
hoan toan hodc gan nhu hoan
toan nang luong tai tao, véi mtrc
phat thai CO, xap xi bang khong
Pau tw cho san xudt nang
lvong hydrogen xanh la viéc nha
dau tu st dung vén va cac
nguon luc can thiét dé€ san xuat
hydrogen xanh, nham muc tiéu
thu loi nhuan, dong thoi gop
phan thac ddy chuyén dich nang
lwong, giam phat thai va phat
trién bén ving. Can ct vao
ngudn von, hoat dong dau tuw
nay bao gom dau tw cong, dau tw
tw nhan va dau tu theo phuong
thirc d6i tac cong - tu (PPP). Do
dac thu doi hoi von dau tw 16n,
trinh d0 cong nghé cao va thoi
gian thu hoi von dai, phuong
thirc PPP duoc xem la hinh thirc
phu hop va kha thi, cho phép

huy dong hiéu qua nguon luec tie
khu vy te nhan dong thoi bao
dam vai tro diéu tiét va hd tro
ctia nha nuwdc.

Uu dai dau tu cho san xult
nang lwong hydrogen xanh la
mot trong nhitng cong cu quan
trong ctia nha nudc dé€ khuyén
khich va thu hat dau tu vao san
xudt trong linh vuc nay. Viéc

phan b6 uu dai dau tw cd thé

dugc thuc hién thong qua nhiéu
co ché€ khac nhau, bao gom: (i)
quy dinh phdp luat mang tinh
chung, theo d6 du an dap tng
diéu kién luat dinh sé duoc
huwong wu dai; (i) quyét dinh
hanh chinh ca biét, cho phép ap
dung wu dai linh hoat d6i véi
ting du an cu thé; va (iii) phan
bd theo quy hoach hodc khoanh
Vung wu tién nham tap trung
nguodn luc vao cac khu vuc ¢d loi
thé so sanh. So vdi cac cach thic
phan bo khac, co ché phan bo
theo quy hoach dac biét pht hop
véi san xuat hydrogen xanh, boi
no cho phép nha nudc tap trung
vu dai vao cac vung c6 loi thé vé
nang luong tai tao, ha tang, dong
thoi bao dam tinh minh bach va
dinh hwdéng chinh sach dai han.
Khung phap ly vé uu dai dau
tw cho san xudt nang luong
hydrogen xanh la tong thé cac
quy pham phap luat, chinh sach
do nha nuwéc ban hanh nhim
diéu chinh viéc thiét k&, ap dung
va thuc hién cac bién phap wu
dai d6i véi hoat dong dau tw vao
san xuat nang lugng hydrogen
xanh’. Khung phap ly wu dai
dau tu cho san xuat nang luwong
hydrogen xanh c6 tinh dai han
va twong d8i on dinh, nham
giam thiéu rui ro va tao niém tin

SO 4 (143)@ THANG 4-2026

cho nha dau tu trong bdi canh
day la linh virc mdi, doi hoi chi
phi dau tu va cong nghé cao,
thuong dugc ap dung trén pham
vi toan qué'c nhtrng cé xu htro’ng
tap trung vao cac khu viee c6 loi
thé vé nang lwong tai tao, nham
t6i wu hoa chi phi san xudt va
nang cao hiéu qua dau tu.

Kinh nghiém cia Trung Quéc

Trong sd cac qudc gia trén thé

gidi, chung t6i lua chon Trung
Qudc lam qudc gia nghién ctu
kinh nghiém vé khung phap ly
uvu dai dau tu vao san xudt nang
lwong hydrogen xanh cho Viét
Nam. Trung Qudc c¢6 nhiéu diém
twong dong véi Viét Nam vé
diéu kién chinh tri, kinh té - xa
hoi, dong thoi cung phai d6i mat
voi tinh trang 0 nhiém moi
truong nghiém trong va yéu cau
cap thiét vé chuyén dich nang
luong, bén canh d6, qudc gia nay
da xay du*ng va trién khai tuong
d6i hiéu qua co ché phap ly gan
két gitta quy hoach vung san
xuat va chinh sach vu dai dau tu
o trong tam.

Béi canh trién khai co ché quy
hoach wu ddi ddu tw tai Trung Quoc

Thang 9/2020, Chu tich Tap
Céan Binh tuyén bé tai Dai hoi
dong Lién hop qudc: “Trung Qudc
sé dat dinh phat thai carbon truée
nam 2030 va trung ldp carbon vao
nam 2060”8. Muc tiéu carbon kép
n‘ay chinh la dong lwc quan trong,
xac dinh hydrogen xanh la giai
phép then chdt nham giam phat
thai tai cdc nganh kho kht carbon.

bong thoi, véi quy md tiéu
thu hydrogen 16n va du bao tiép
tuc tang manh trong cac linh viee
cong nghiép va giao thong van

* National Renewable Energy Lab., Golden, CO (United States). 1995. The Green Hydrogen Report. The 1995 Progress Report
of the Secretary of Energy’s Hydrogen Technical Advisory Panel. DOE/GO--10095-179, 81032. https://doi.org/10.2172/81032.
> IRENA (2025), Green hydrogen for industrial decarbonisation: Central Asia and the South Caucasus, International Re-
newable Energy Agency, Abu Dhabi.
¢ “Renewable Hydrogen European Commission”, https://energy.ec.europa.eu/topics/eus-energy-system/hydrogen/renew-
able-hydrogen_en, ngay 02/02/2026.
7 Nguyén Thi Mo, Hoang Ngoc Thiét, Gido trinh phép 1y dai cwong, Nxb Thong tin va Truyén thong, 2023.

8 “Full text of Xi’s statement at the General Debate of the 75th Session of the United Nations General Assembly | english.scio.gov.cn”,
http://english.scio.gov.cn/topnews/2020-09/23/content_76731466.htm, ngay 02/02/2026.
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tai dén nam 2030°, Trung Qudc
ding trudce ap luc phai chuyén
dich tt¢ hydrogen xdm sang
hydrogen xanh thong qua cac
chinh sach wu dai dau tu.

Bén canh do, nhitng bién dong
toan cau nhu dai dich Covid-19,
chién tranh Nga-Ukraine va cang
thang My—Trung da lam gia tdng
rui ro an ninh nang lwong, qua do
cung c¢6 vai tro ctua hydrogen
xanh nhu mot cong cu chién lwgc
nham giam phu thudc vao nang
luong hoa thach nhap khau va
ting cuong tw cht nang lwong,
cong nghé trong dai han.

Co ché quy hoach va wu dai
diu tw doi v6i cdc ving san xudt
hydrogen xanh

Ngay 23/3/2022, Uy ban Cai
cach va Phat trién quéc gia
(NDRC) va Cuc Nang luwong
quoc gia (NEA) Trung Qudc ban
hanh Ké"hoach trung va dai han
phat trién nganh cong nghiép ning
lwong hydrogen giai doan 2021-
2035, thiét lap khuon kho dinh
huéng chung cho phat trién
nganh, trong d6 c6 yéu cau quy
hoach khong gian d6i véi san
xuat hydrogen xanh dua trén loi
thé ngudn nang luong tai tao'.
Dinh huwdng nay tiép tuc dugc cu
thé hda o cap dia phuong thong
qua cac k& hoach phat trién cua
tieng tinh'’. Trén co s¢ do, bai
nghién cttu tap trung phan tich
quy hoach phat trién hydrogen
xanh tai hai dia phwong tiéu biéu

la No6i Mong C6 va tinh Ha Bac
nham lam rd cach thitc trién khai
quy hoach & cdp dia phuong tai
Trung Qudc.

Thang 02/2022, N6i Mong Co
ban hanh Ké hoach ndam ndam lin
thir 14 vé phdt trién niang lwong
hydrogen, trong d6 quy hoach
xay dung md hinh san xuat nang
legng hydrogen xanh theo cau

Hanh lang kinh té hydro Noi Mong

Bao Dadu. Cén e ché a0
thiét bi
Ordos: Can cif phit trién cong
nghiép tng hgp et masig

2 Cincrsinusthydronnh
P ’ ‘Cém’mn it hyﬁmm;\ As W ! Khu wte Bng Neiiéng !
# Khu e Tay NGi Méng bow) !
h o ;
I g ’
' . -1 .
N, i NI
oy ;
UhlCincrsdndt N/ Hohhat: Con i nghién cu
L &phétoin cong g
So d6 b’ tri mo hinh

“M¢t khu viec - Sdu can civ - Mot hanh lang”

trac “moét khu vuce - sau can c -
mot hanh lang”*2

Thir nhit, mot khu vec thi diém
tién phong, dwoc bd tri tai khu
viee trung - nam NoOi Mong trén
ban do, 18y thanh phd Ordos lam
hat nhan, két ndi v4i Hohhot,
Bao Dau va U Hai vdi nhiém vu
cu thé: Ordos dinh vi phat trién
tong hop cong nghiép hydro;
Hohhot tap trung vao nghién

ctu va phat trién (R&D); Bao
bau tap trung san xuat xe tai
hang nang chay bang hydro, 8}
Hai tdp trung vao ngudn cung
cap hydro.

Thit hai, sdu trung tdm phit trién
chuyén biét. (i) Ordos - trung tam
san xuat hydrogen xanh quy mo
16n cta ca nudg; (i) Hohhot 1a hat
nhan nghién cttu, phét trién cong
nghé; (iil) Bao Dau san xuat xe tai
hang ndng st dung pin nhién
liéu; (iv) U Hai la khu vyc khai
thac va san xuat hydrogen tir cac
nguon phu pham coéng nghiép
trong khu tw tri; (v) khu vuc Tay
Noi Mong xay dung trung tam
san xudt hydrogen tong hop cua
mién Tay; va (vi) Dong Noi Mong
lién két hinh thanh trung tam san
xuat hydrogen tong hop cua
mién Dong.

Thir ba, mot hanh lang kinh té’

hydrogen N¢i Mong. MO rong
pham vi bao phu sang cac khu
vec khac nhe Hung An
(Xing'an) va Hulunbuir, hinh

thanh mot hanh lang kinh t€

hydrogen xuyén sudt tix Dong
sang Tay ctia khu tu tri Noi Mong.

Tai Ha Bac, ngay 17/7/2021,
“Ké hoach nam nam lin thir 14 vé
phdt trién ning lwong hydrogen
tinh Ha Bic” dwoc thong qua, quy
dinh chi tiét vé viéc bo tri quy
hoach cho san xudt hydrogen
xanh theo cdu truc “Mot khu -
Mot hat nhan - Hai dai”*.

9 “China’s Green Hydrogen Landscape - Takshashila Institution”, hﬂps://taks}_lgshila.org.in/Content/publications/20251117—China—
s-Green-Hydrogen-Landscape.html, ngay 17/11/2025. “Nganh hoa chiit du kién sé tiéu thu khodang 3,76 trigu tdn hydrogen xanh,
trong khi nganh luyén kim di kién sé tiéu thy khoang 940.000 tdn. Trong linh viec giao thong vin tdi, nhu ciu hydrogen xanh dw kiéh

sé dat 3,01 triéu tin”.

10 National Energy Administration (B2

82JR/®), “Medium and Long-Term Strategy for the Development of the Hydrogen

Energy Industry (2021-2035)” (£8E7= k& & K EAM X11[2021-2035 F]), ngay 23/3/2022.

M CGEP, Columbia |.2023. “China’s Hydrogen Strategy: National vs. Regional Plans”. Center on Global Energy Policy at Columbia
University SIPA | CGEP, https://www.energypolicy.columbia.edu/publications/chinas-hydrogen-strategy-national-vs-re-
gional-plans/, ngay 31/10/2023. “Trong s6'34 don vi hanh chinh ciia Trung Qudc, ¢6 18 dia phwrong ban hanh Ké'hoach 5 nim lin
thi 14 chuyén bigt vé phit trién nganh cong nghiép hydro, trong dé xdc ldp cdc viing quy hoach san xudt hydrogen xanh phit hgp véi
diéu kign tai nguyén, ha ting va dinh hwdng phdt trién kinh té'- xi hoi ciia tieng dia ban; cdc dia phwong con lai [ong ghép ngi dung
nay vio cdc chién lirge cong nghigp tong thé”.
12Néi Mong C6 Co quan Nang luong mai (A& FBERM), Ké'hoach 5 nam lan thir 14 vé phat trién ning lwong hydrogen ciia

Khu tye tri NGi Mong C6 (R B B8

X+ ME"HRBRMK), https://www.nmgxny. com/policy/1375.html

13 Uy ban Phat trién va Cai cach tinh Ha Béc (it E KRB EZE &2 M), Kehoach nam nam lan thiv 14 vé phat triéh ning
lwgng hydrogen tinh Ha Bic CAdb & SEEF= W R B “+ W E"HM &), http:/file.china-nengyuan.com/999/news_editor/files/
2021/07/202107200815_64920700.pdf
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So 86 bd'tr md hinh
“Mot khut - mot hat nhin - hai dai”.

Thir nhat, vé “mot khu”. Tap
trung xay dung Khu tién phong
phat trién toan dién chudi cong
nghiép nang lwong hydrogen tai
Truong Gia Khau (phia Tay Bac
tinh Ha Bic trén ban d6). Khu
vuc nay tan dung wu thé cua
Khu thi diém nang luong tai tao
qudc gia d€ xay dung cac can ctt
san xuat hydrogen xanh.

Thit hai, vé “mot hat nhin”. Lay
Khu méi Hung An (khu vuc
trung tam Ha Bac) lam hat nhan
dé tao ra mot cao diém vé nghién
ctu, phat trién (R&D) va d6i moi
sang tao trong nganh nang
leong hydro.

Thir ba, vé “hai dai”. Dai cong
nghiép ché tao thiét bi ndng
lwong hydrogen (phia Téy) tap
trung vao viéc ché tao cac thiét bj
phuc vu toan bd chudi nganh
hang bao gom san xudt, luu tri,
van chuyén, nap hydrogen va
tng dung. Dai trinh dién tng
dung ndng luong hydrogen ven
bién (phia Dong) tap trung khai

thac wu thé cang bién dé trién
khai cac ting dung thay thé nang
leong hydrogen cho xe tai hang
ndng, xe nang, tau thuy va cac
phuong tién van tai tai cang.

Sau khi xac lap quy hoach
khong gian véi chitc nang riéng
cho ting khu vuce, Trung Qudc
trién khai co ché vu dai dau tu
tap trung d6i véi cac du 4n san
xuat hydrogen xanh tai cac vung
quy hoach. Cac du an nay dong
thoi duoc huong uwu dai ¢ ca cé'p
qudc g1a va Cap dia phuong™.

O cép qudc gia, wu dai dau tw
cho hydrogen xanh duwoc quy
dinh trong Kéhoach trung va dai
han phéat trién nganh cong
nghiep nang lwong hydrogen
giai doan 2021-2035, bao gom ho
tro dau tw cong tir ngan sach
trung wong, wu dai tin dung - tai
chinh theo co ché thi truong va
hd tro doanh nghiép tiép can thi
truong von®. Ngoai ra, theo quy
dinh cua Uy ban Cai cach va Phat
trién qudc gia, cac du an trinh
dién carbon thdp hodc khong
carbon, trong do co hydrogen
xanh, dwgc ho tro toi 20% tong
mttc dau te dwoc tham dinh'e.

Song song vdi do, cac dia
phuong trién khai wu dai bo sung
gan voi quy hoach. Vi du, tai Noi
Mong, uru dai tap trung vao mien,
gram thué€ cho doanh nghiép
cong nghé cao trong Iinh vuc
hydrogen hd tro tai chinh tu
ngan sach trung wong, von ha
tang va trai phiéu chuyén dung,
cung véi uu tién ba tri dat dai va
don gian hoa thu tuc hanh
chinh?. Riéng thanh phd Ordos,

SO 4 (143)@ THANG 4-2026

cac du an san xuat hydrogen
xanh tich hop dién gio, dién mat
troi 6 cong suat trén 5.000 tan/nam
duoc trg cap theo san luong tiéu
thu, vdi muic 4.000 RMB/tan
(2022-2023), 3.000 RMB/tan (2024)
va 2.000 RMB/tén (2025); dong
thoi, doanh nghiép ché tao thiét
bi hydrogen c6 von dau tu cd
dinh trén 10 triéu RMB dwoc hd
tro mot 1an toi da 5 triéu RMB,
twong duong 20% gia tri dau tu
thiét bi's.

Tai tinh Ha Béc, hé thong uu
dai dau tu bao gom thué suat
thué thu nhdp doanh nghiép uu
dai 15%, khdu trtr b6 sung chi phi

R&D, khau hao nhanh tai san c&

dinh, hd tro tai chinh cho doanh
nghiép cong nghé hydrogen va
cac dy an trinh dien, cung vOi co
ché& bao dam quy dat va hd tro
doanh nghiép hydrogen huy
dong von thong qua cac thi
truong nhu STAR Market va
ChiNext".

Két qua dat duoc

Trén co s6 quy hoach vung
san xuat hydrogen xanh va hé
thong chinh sach vu dai dau tu
da duogc trién khai, két qua thuc
hién duwoc danh gia thong qua
murc do huy dong von dau tu
cho viéc san xudt hydrogen xanh
va quy mo san lwong hydrogen
xanh thuec t&€ dwoc hinh thanh tai
Trung Qudc.

Vé kha nang thu hat ngudn
von dau tu tu nhan va dau tu
nudc ngoai, theo Energy Iceberg,
nam 2024, tong von dau tw vao
cac duy an san xudt hydrogen
xanh tai Trung Qudc dat khoang

4 Vincent Fremery, Yin Yuxia, Hu Ning, va Jury Flickenschild. 2025. China’s Hydrogen Sector 2025: Balancing Growth and
Challenges. https://climateandenergypartnerships.org/fileadmin/global/publications_docs/8.22_The_German_energy_tran-
sition_and_impulses_for_China_s_carbon_peaking and_carbon_neutrality_action_plans_-_targets__status_and_prospects.pdf
15 National Energy Administration (B REERIF), “Medium and Long-Term Strategy for the Development of the Hydrogen Energy
Industry (2021-2035)” (SEE7= & R Fp < HIM 11I[2021-2035 1), 23/3/2022, tr. 13.

16 Uy ban Cai cach va Phét trién qudc gia, “Bi¢n phdp quan 1y chuyén dé diu tw tir ngin sich trung wong cho tiét kiem ning luong
v gidm phit thii carbon” (TREBFRB P RME N R KT TR E E S X), https://www.ndre.gov.cn/xxgk/zcfb/ghxwj/
202510/P020251014336196595784.pdf

7 Noi Mong C6 Co quan Ning luong moi (R & BERM), tldd.
18 Uy ban Phat trién va Cai cich tinh HO Bic (Mt & X R MK EZE R &), Thong bdo vé viée ban hanh cic bién phap hd tro phat

trién nganh hydrogen (8 £ X E X B BB X TH X T B A~ L ERETHERB

https //fgw .hubei. gov cn/fb]d/zc/ngJ/gf/ZOZZl1/t20221109 4397026.shtml
19 Uy ban Phét trién va Cai cach tinh Ha Bic (Jdt&E X BRI REZE R S UH), tdd.

w & A ),
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10-12 ty Nhan dan té, tang khoang
20% so vdi mutkc 8,6 ty Nhan dan
té ctia ndm 2023%. Riéng von dau
te tu nhan vao nganh cong
nghiép hydrogen xanh trong
nam 2024 wdc dat khoang 1,4-1,7
ty USD*.

Vé quy md san xudt hydrogen
xanh, tinh dén thang 3/2025, theo
Lién minh Hydrogen Trung
Qudc (CHA), Trung Qudc da lap
dat cong sudt san xuat hydrogen
tai tao dat 1.180 MW voi 94 duw
an, tuong tng nang luc san xuat
khoang 104.000 tan/nam. Trong
tong cong suat da lép dat, 66,8%
stt dung hoan toan nang lugng
mat troi, 25,1% két hop nang
lwong mat troi va gio, 6,8% st
dung nang luong gid va 1,2% st
dung thuy dién. Ngoai ra, 472 dy
an dang trong giai doan quy
hoach c6 thé dat tong san luong
1én tdi 7,41 triéu tdn/nam néu
duoc trién khai day du*.

Baihockinhnghiém tir Trung Quoc

Thir nhit, wa dai dau tu cho san
xuat nang lwgng hydrogen xanh
can gan véi quy hoach ving. Kinh
nghiém tir Trung Qudc cho thdy
cac du an hydrogen xanh duoc
wu tién trién khai tai nhiing khu
viee 6 1oi thé vé nang luwong tai
tao, ha tang va nhu cau tiéu thu
nham giam chi phi va nang cao
hiéu qua dau tw; trén co sd do, cac
dia phuong xay dung quy hoach
riéng, phtt hop vdi tiém nang cua
ting vung.

Thir hai, xay dung cac cum thi
diém hydrogen xanh theo m6 hinh
lién két vung. Cac mo6 hinh nhu
“1-6-1"% hay “1-1-2"* & Trung
Qudc khong tiép can hydrogen
xanh theo huodng don lé tiing
nha may san xuat, ma t6 chuc
theo cac cum phét trién tich hop.
Trong d6, san xudt hydrogen
xanh gitt vai tro trung tam, nhung
déng thoi dugc gan két chat ché
voi hoat dong nghién ctru - phat
trién, ché tao thiét bi, phan phdi,
cting nhu tiéu thu va st dung
hydrogen trong cong nghiép, giao
thong va nang luong.

Thir ba, thuc day manh mé
tinh cht dong cua chinh quyén
dia phuwong trong phat trién san
xuat hydro xanh. Theo cac phan
tich va phong van lanh dao
doanh nghiép trong Bao cao
Hydrogen Council - Global
Hydrogen Compass 2025, tang
treong nhanh ctia nganh hydrogen
thuong xudt phat ti sw két hop
gitta tam nhin va muc tiéu dai
han do trung wong xac lap, véi
cac chinh sach cu thé, mang tinh
trién khai cao do chinh quyén
dia phuong ban hanh, bao gom
wu dai dau tu, yéu cau ap dung
va ho tro vé ha tang®. Nhiéu dia
phuong & qudc gia nay khong
chi cu thé hoa ma con dat ra cac
muc tiéu phat trién hydrogen
mang tinh cha dong va tham
vong hon so v6i ké hoach qudc
gia trong cung giai doan. Chang
han, riéng Khu tw tri Noi Mong

china-hydrogen-investment-2024-funding-report/.
2 “China’s Green Hydrogen Landscape - Takshashila Institution”, https://takshashila.org.in/content/publications/20251117-
China-s-Green-Hydrogen-Landscape.html
B2 W B M #& BE (Renewable Hydrogen Project Data Base), Retrieved from CHA,
https://www.chinah2data.com/#/client/dataVisualiza?url=aHROcHM6Ly9iaS5hbGl5d W5jcy 5jb20vd GIrZW4zemQvZGFza-
GJvYXJKL3ZpZXcveGMuaHRtP3BhZ2V]ZD1hMTBiODY4NC01OGNKLTQxZWEtODAzMS0y Yjk5MTc

2 M6 hinh “M04t khu - Mot hat nhdn - Hai dai” .

2 M6 hinh “MG¢t khu vwee - Sdu can civ - Mot hanh lang”.
% Hydrogen Council. Global Hydrogen Compass 2025. Brussels: Hydrogen Council, 2025.
% Vincent Fremery, Yin Yuxia, Hu Ning, va Jury Flickenschild, ldd.
¥Vincent Fremery, Yin Yuxia, Hu Ning, va Jury Flickenschild, tldd.
28 Phit biéu ctia Thii twéng Chinh phui Vit Nam tai Phién cdp cao HGi nghi lin thit 26 cdc Bén tham gia Cong wéc khung cia Lién hop
qudc vé Bién ddi khi hdu (COP26), Glasgow, ngay 01/11/2021. https://unfccc.int/sites/default/files/resource/VIET_NAM
_cop26cmpl6écma3_HLS_EN.pdf

2 CHA. (2025c). B 4%

da x4c dinh muc tiéu san xuit
hydrogen tai tao cao gdp hon hai
lan so voéi chi tiéu qudc gia
100.000 - 200.000 tan/nam vao
cudi nam 2025%.

Thit tw, can day manh dau tu
san xudt hydrogen xanh theo
hinh thitc d6i tac cong tu (PPP).
Tai Trung Qudc, cac doanh
nghiép nha nuwéc 16n gitt vai tro
chu dao trong chuoi gia tri
hydrogen?; song, dau tu tu nhan
cling ngay cang duoc mo rong.
biéu nay cho thay phat trién
hydrogen xanh khong thé chi
dwa vao ngan sach nha niedc ma
can c6 co ché thu hut sy tham gia
cua khu vuce tw nhan.

Khung phap ly vé uvu dai

dau tu cho san xuat nang

luong hydrogen xanh tai

Viét Nam

Quy dinh hién hanh cua Viét
Nam vé wu ddi dau tw cho san xudt
nang luong hydrogen xanh

Truwdce cac thach thire cua bién
doéi khi hau, Viét Nam da cam
két dat phét thai rong bang “0”
vao nam 2050 tai COP26%. Cam
két nay tiép tuc duoc cu thé hda
trong Chién luwoc qudc gia vé
bién do6i khi hiu. Trén co sd cac
van ban quy pham phap luat vé
bdo vé mdi treong va ndng
leong nhu Luat Bao vé moi
treong, Luat Dién luc, Nha nuwde
da ban hanh nhiéu chién luoc dai
han nham thtc ddy chuyén dich
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nang luong. Tiéu biéu la viéc ban
hanh Chién lugc phat trién nang
leong hydrogen ctia Viét Nam dén
nam 2030, tAm nhin dén nam 2050
theo Quyét dinh s6 165/QD-TTg
ngay 07/02/2024 ctia Thur tdng Chinh
phu (Quyét dinh s6 165/QD-TTg).

Vé khéi niém hydrogen xanh,
Luat Dién luc nam 2024 [an dau
tién ghi nhan hydrogen xanh tai
khoan 13 va 14 Diéu 4, theo d6
hydrogen duoc san xudt tir nguén
dién mat troi, dién gio, nang
lwong dai dwong va dia nhiét
dwoc coi la hydrogen xanh. Ngoai
ra, Quyé't dinh s6 165/Qb-TTg
cling giai thich hydrogen xanh 1a
hydrogen duoc san xuat bang
cong nghé dién phan nuwdc st
dung nguon dién tir nang luong
tai tao, khong phat thai CO,.

Dai véi hoat dong san xuat
hydrogen xanh, phap luat hién
hanh cha yéu ding lai 6 viéc xac
lap muc tiéu phat trién. Nha
nudc ddt muc tiéu dat cong suat
san xudt hydrogen tir ndang
lwong tai tao khoang 100-500
nghin tdn/nam vao nam 2030 va
10-20 triéu tdn/ndm vao nam
2050. Tuy nhién, cac muc tiéu
nay mang tinh dinh huéng chién
lwoc, chuwa di kem véi cac quy
dinh cu thé vé diéu kién dau tw,

tiéu chuan ky thuat hay co ché

quan ly, giam sat.

Vé vu dai dau tw, phap luat
hién nay méi ghi nhan cac wu dai
doi voi nang luong sach noi
chung. Theo Phu luc XXX Nghi
dinh s6 08/2022/ND-CP, doanh
nghiép san xuat nang lwong sach
dwoc huéng wu dai, ho tro dau
tw, song quy dinh nay khong dé
cap truc tiép dén hydrogen xanh.

Vé quy hoach, hydrogen xanh
da duoc dé cap trong dinh
huwdng phat trién khong gian tai
Quyét dinh 165/QD-TTg, cac du
an san xuat quy mo lon duoc
dinh hudng bo tri tai khu vuc cd
tiém nang nang luong tai tao, gan
thi treong tiéu thu. Tuy nhién,

hién chua c6 quy hoach quéc gia
doclap va cu thé doi véi hoat dong
san xudt hydrogen xanh.

Ddnh gid cic quy dinh vé uu dai
diu tw cho san xudt niang lugng
hydrogen xanh

Thir nhit, khung phép ly vé
vu dai dau tu cho san xuat
hydrogen xanh thiéu rd rang va
minh bach. Cac quy dinh hién
nay duwoc quy dinh rai rdc trong
nhiéu van ban khéac nhau, bao
gom ca luat va van ban dudi
luat, chua dwgc hé thong hoa
thanh mot khung phap ly thong
nhdt va co6 tinh rang budc cao.
Céac co ché uvu dai dau tu hién
hanh cha yéu ap dung chung
cho nang lwong sach, trong khi
hydrogen xanh chwa dwoc xac
dinh mot cach ro rang va thong
nhat 1a mot loai nang lwong sach
trong khung phap ly hién hanh.
Dong thoi, hydrogen xanh méi
chi duoc ghi nhan 6 mtc d dinh
nghia trong mot s6 van ban véi
cach tiép can chua hoan toan
thong nhat.

Thir hai, khung phap ly hién
hanh chi xac lap cadc muc tiéu va
dinh hudéng phat trién hydrogen
xanh, chwa dwoc cu thé hda thanh
cac quy dinh mang tinh trién
khai. Mac du Nha nude da dé ra
cac muc tiéu vé quy mo va 1o
trinh phat trién, song cac muc tiéu
nay chi yéu mang tinh chién
lwge, chua di kem véi cac quy
dinh cu thé vé diéu kién dau tw,
co ché& uu daj, tiéu chudn ky thuat
hay co ché€ quan ly, giam sat.

Thit ba, quy dinh vé quy
hoach trong khung phap ly cho
san xuat hydrogen xanh mang
tinh khai quat, chua duoc cu thé
hoéa thanh quy hoach quéc gia
doc lap va co tinh rang budc cao.
biéu nay khién céac dia phuong
chua co6 co so phap ly r6 rang de
xay dung va trién khai quy
hoach riéng d6i vdi hoat dong
san xudt hydrogen xanh.

Nhu vay, mac du Nha nudc
da budc dau hinh thanh khung
phap ly cho phat trién nang luong

SO 4 (143)@ THANG 4-2026

hydro gen xanh, song khung phap
ly vé uu dai dau tu cho san xuat
hydrogen xanh tai Viét Nam van
con nhiéu han ché co ban. Cac
quy dinh hién hanh thiéu tinh r6
rang, thong nhat va kha thi, chu
yéu mang tinh dinh hudéng chién
lwgc, chwra duoc cu thé hda, ddc
biét chua gan két chat ché véi
cong tac quy hoach nham xac
dinh va khoanh vuing cac khu vuic
o tiém nang phu hop lam co so
phap ly cho viéc thu hut va trién
khai hoat dong dau tu.

Kién nghi hoan thién phap
luat Viéet Nam

Trong bo6i canh hydrogen
xanh la mot linh viee moi, chi phi
dau tw 16n va rai ro cao, phap
luat chi nén can thiép thong qua
nhiting quy dinh c6 thoi gian
hiéu Igc ngan, linh hoat. N6i
cach khac, trong khi cho doi mot
luat chuyén biét cho linh vuc
nang lugng nay, viéc can thiét
trie¢e mat la phai hoan thién céac
quy dinh nam trong cac co ché,
chinh sach, cac van ban quy
pham phap luat khac. Ddi véi
cac co ché, chinh sadch nhu hién
tai, nhom tac gia c6 nhitng dé
xuat hoan thién nhu sau.

Thir nhit, can thong nhat dinh
nghia vé nang lugng hydrogen
xanh, nhom tac gia dé xuat viéc
xac lap dinh nghia vé nguon
nang luong nay trong Chién
legc phéat trién ndng luwong
hydrogen cua Viét Nam dén
nam 2030, tAm nhin dén nam
2050 ban hanh kem theo Quyét
dinh s6 165/QD-TTg, boi day la
véan ban phap ly dau tién dé cap
riéng biét dén hydrogen, c6 vai
tro dinh hudng cho viéc xay
dung va hoan thién céc chinh
sach, phap luat c6 lién quan
trong giai doan hién nay.

Vé hoat dong san xuat hydrogen
xanh, Chinh phu can quy dinh
cu thé cac ndi dung lién quan
dén diéu kién, pham vi va hinh
thire t0 chic san xuat hydrogen

®




‘ ‘ TAP CHI SO 4-2026 - BONG 1- NGAY 7-4_Layout 1

4/10/2026 6:11 PM Pag%}

LUAT SUVIET NAM PHAP LUAT NUOC NGOAI

VIETNAM LAWYER JOURNAL

SO 4 (143)@ THANG 4-2026

xanh, trong d6 dic biét nhan
manh viéc quy hoach viing san
xudt trén co so 19i thé vé nguon
nang luwong tai tao, ha tang ky
thuat va kha nang két ndi voi cac
trung tam tiéu thu.

Thit hai, Chinh phu va cac bg,
nganh c6 lién quan can ban hanh
cdc van ban huwéng dan hoat
dong dau tu, trong d6 bao gom
co ché wu dai dau tw doi véi
nang lueong hydrogen xanh.

Vé hoat dong dau tu san xuat
hydrogen xanh, quy dinh hién
hanh chi ding lai 6 cac dinh
huong chinh sach ctia Nha nudc,
chua c6 quy dinh cu thé d€ ap
dung truc ti€p. Trén co s6 tham
khao cac quy dinh vé dau tw
trong linh vitc nang lugng tai tao
vanang liwong mdi tai Nghi dinh
0 58/2025/ND-CP, nhom téac gia
dé xuat ban hanh mot nghi dinh
r1eng huéng dan hoat dong dau
tu san xuat nang luong hydrogen
xanh. Nghi dinh nay can quy
dinh cu thé vé tham quyén chap
thuan chu truong dau tu; diéu
kién d6i v6i nha dau tu trong
nudc va nha dau tu nuede ngoai;
co ché lura chon nha dau tu; thoi
han hoat dong du an; trach
nhiém thdo do cong trinh khi
cham dat hoat dong, cling nhu
cac van dé quan ly c0 lién quan.

Vé uu dai dau tu, nghi dinh
can xac dinh ro diéu kién duoc
hwdng wu dai, hinh thitc va mttc
wu dai, thoi han ap dung wu dai,
cling nhu cac gidi han va treong
hop khong duoc huong vu dai,
nham bao dam tinh minh bach,
on dinh va kha nang du liéu cho
nha dau tu trong linh vuc san
xuat nang luong hydrogen xanh.

Thit ba, can ban hanh quy
hoach qudc gia va chi dao xay
dung quy hoach dia phwong vé
san xuat va phan bo vu dai dau
te cho nang lugng hydrogen
xanh. Cu thé héa noi dung san
xudt hydrogen xanh trong Quy

hoach nang leong qudc gia, theo
huéng xac dinh rd cac vung wu
tién phat trién dua trén loi thé vé
nang luong tai tao, ha tang va
nhu cau tiéu thu. Trén co so do,
can cho phép va huéng dan cac
dia phuwong xay dung quy hoach
san xuat hydrogen xanh phu
hop véi diéu kién cu thé cua
tirng vung.

Viét Nam 1a qudc gia so htru
nhiéu ngudn nang lwong tai tao
da dang®. Tiém nang nang lugong
mat troi rat thuan loi & cac khu
vic Nam Trung bd va Nam b9,
voi mire d§ birc xa dao dong tir 4
dén 5 kWh/m2 Tdc do gio trung
binh hang nam ¢ cac vung Nam
Trung bo va Nam bd cao hon
dang ké so voi cac khu vuce khac
trong ca nudc. Cu thé, cac vung
nhu Binh Thuan, Ninh Thuan va
Ba Ria-Ving Tau ghi nhan toc do
gid tir 8-10 m/s*. Pay la nhitng
khu vye giau nguon nang luong
tai tao, phut hop d€ phat trién san
xudt hydrogen xanh quy mo 16n.
Bén canh do, quy hoach Cung
can gan vdi cac trung tam c6 nhu
cau tiéu thu hydrogen 16n. Thuc
té cho thdy Nha may loc dau
Nghi Son la don vi tiéu thu 1on
nhat, v6i nhu cAu udc tinh
khoang 180.000 tan mdi nam;
Nha may phan bon Phu My va
Nha may phan bén Ca Mau, mdi
co s0 c6 muc tiéu thu trén
100.000 tan/nam. Céc co so tiéu
thu khéc bao gom Nha méy loc
dau Dung Quat Nha may phan
bén Ha Béc va Nha may phan
boén Ninh Binh, véi mtte tiéu thu
dao dong tir 50.000 dén 70.000
tan moi nam?'.

Tt nhtng kién nghi trén,
nhom dé xuat xay dung 10 trinh
hoan thién phap luat vé wu dai
dau tu cho san xuat nang luwong
hydrogen xanh theo cac budc cu
thé nhu sau:

Trudc hét, Chinh phu can
som ban hanh nghi dinh riéng vé
hoat dong dau tu va co ché vu
dai dau tu d6i véi san xudt
hydrogen xanh, lam co s& phap
ly truc tiép dé€ thu hat va dinh
hudng dong von dau tu.

Ti€p theo, can song song bo
sung quy hoach d6i véi nang
lwong hydrogen xanh vao Quy
hoach nang lwong qudc gia, xac
dinh r6 cac vung wu tién phat
trién dua trén loi thé vé nang
luong tai tao va nhu cau tiéu thu.

Cudi cung, can ctt Quy hoach
cap quoc gia, cac dia phuwong c6
loi thé can xay dung quy hoach
cu thé vé san xuat hydrogen
xanh, d6ng thoi ban hanh cac co
ché vu dai dau tu phu hop voi
diéu kién cta tung vung, bao
dam thong nhat vo6i khung phap
luat chung.

Két luan

Hydrogen xanh dang tro
thanh xu hudng tat yéu trong
chuyén dich nang luwong va thuc
hién cac cam két giam phat thai
trén pham vi toan cau, datra yéu
cau cip thiét doi voi Viét Nam
trong viéc hoan thién khung phap
ly vé wu dai dau tu cho san xuat
hydrogen xanh. Kinh nghiém ttr
Trung Qudc cho thdy viéc xay
dung khung phép ly dong bo,
gan két gitta quy hoach vung san
xudt va hé thong wu dai dau tu
co trong tam da tao diéu kién
hiéu qua cho viéc huy dong von
va hinh thanh quy mo san xudt
thuce t€. Do d0, Viét Nam can
som hoan thién khung phap ly
veé vu dai dau tw cho san xuat
hydrogen xanh trén co so quy
hoach th&ng nhat, nham tao nén
tang phap ly on dinh, thu hat
dau tu va thuc day phat trién bén
ving linh vuec nang luong chién
leoc nay.

V.K.N-V.T.H-N.T.M.L

» Quyet dinh s6 500/QD-TTg ngay 15/5/2023 ctia Thi tudng Chinh phu vé viée phé duyét Quy hoach tong thé phét trién dién luc quoc
gia giai doan 2021-2030 tdm nhin dén nam 2050.
% “Green Hydrogen: A Patluny to Vietnam's Energy Security”, https:/fwww.mdpi.com/2076-3417/15/20/10981#B23-applsci-15-10981, ngay 26/01/2026.

3 Sector Analysis Vietnam - Green Hydrogen: Industrial Applications, Market Potential, and Strategic Opportunities, ngay 26/01/2026, tr. 25.
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