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_ €O SO LY LUAN TRONG NHAN THUC
VE CHINH PHU LINH HOAT TRONG BOI CANH
CHUYEN DOl MANH ME O VIET NAM HIEN NAY

THS NGUYEN NGUYEN HUNG' - GS.TS.NGUT NGUYEN HUU KHIEN"*

Tém tdt: Trong b mdy nha nwdc, yu ciu chung thi co quan nao ciing cin s linh hogt do dic trumg ting
logi hinh t6 chitc va chitc ning xa hi cua nha nwéc. Tuy nhién, trong hoat dong cua Chinh phﬁ v6i vi tri la co
quan hanh phap, co quan hanh chinh cao nhét, tinh linh hoat c6 thé’ goi la dic trung riéng co, cin co va phm luon
san sang thé hién, nhit la trong boi canh chuyen d6i manh mé ¢ Viét Nam hién nay. Tic gid di sau phin tich

quan diém nhdn thitc vé “chinh phu linh hoat”;

lugn giai cdc yeu t0"ddc trueng, cau thanh tinh linh hoat ctia

Chinh phu, (6 ong thoi chi ra mot s6’van dé cin thiét dé ddp 1rng yeu ciu linh hoat ctia Chinh phii.
Tir khéa: Chinh phii linh hoat, linh hoat, Viét Nam.
Abstract: In the state apparatus, the general requirement is that every agency needs flexibility due to the

characteristics of each type of organization and social function of the state. However, in the Government’s activities

as an executive agency and the highest administrative agency, flexibility can be called a unique, necessary
characteristic and must always be ready to demonstrate, especially in the context of strong transformation in Vietnam
today. The author deeply analyzes the perception of “flexible government”; explain the characteristic elements that
constitute the Government's flexibility; points out some necessary issues to meet the Government's flexible requirements.

Keywords: Flexible government, flexible, Vietnam.

Ban vé sulinh hoat va nhan
thuc vé chinh phu linh hoat

Trong cac thong tin cong

quyén, ching ta thdy kha phd

bién cac cum ttr ¢6 tinh cong tac,
cong vu hanh chinh nhu: Chinh
phu cho phép...; Chinh phu dong
y...; Thu tudng Chinh phu chi
dao... Nhitng cum ttr, nglt quan
ly nhu thé nhiéu khi khong phai
Chinh phua hay Thu tudng tuw
nhién néu ra. N6 thuz&mg do
nhiing kién nghi dé xudt, bdo cao
tinh huong tlr trong thuc tién
quan ly c¢6 tinh khong binh
thuwong. Thuong bdi canh xudt
hién cac ngon tir (duwoc thong tin)
nhu thé, phan anh cach xu ly

thich tmg tir thure tién cdc cht the

mudn xt ly mét van dé, nhung
thdm quyén ho c6 khong duoc
phép, hodc chua dugc phép (do
tham quyén trong van ban chua
t6i thoi hiéu 4p dung chang han).
Céc tinh hudng nhu thé lién quan
dén sy linh hoat ctia chi thé quan
ly. Ly do (hay nguyen nhan) la do
chu thé quan tri va thuec tién doi

hoi. Chu thé quan tri hanh chinh
6 tinh hé thong phan quyén (cap
cang cao thdm quyén cang cao,
pham vi cang rong). Thuec tién thi
khong chu y t6i quan tri ra sao,
chi ttr nhu cau né phai nhu thé va
nha nuwdc can dap tng (nha nude
sinh ra d€ phuc vu. Cai tri cing
c6 tinh phuc vy, vi cai tri cling
phai dap tiing nhu cau xa hi; nha
nudc chuyén do6i ban chat theo
huwdng phung su, thi chitc nang
cang phai theo tinh than phung
su xa hoi). Xin néu mdy y c6 tinh
tinh hudng, dén cach dap tng linh
hoat cta cdp quan tri khi ho dua
ra quyét dinh tir bao cdo nhu cau
thue tién va bdi canh gi6i han ctia
tham quyeén, khi ban t6i chu dé vé
st linh hoat cta chinh pha (hay
khéi niém chinh ph linh hoat).
Lao dong cta con nguoi ludn
tim kiém sy wu viét, tao ra céi tot
nhat d6i voi cac san phdm lao
dong. Khi lam mot viéc nhat dinh,
con nguoi viée dau tién la tim cach
thirc tot nhat dé thye hién né (va
cac diéu kién dé tién hanh). Thong
thuong, con nguoi ty xay dung

* Treong Pai hoc Lam nghiép.

** Nguyén Phé Giam d6c Hoc vién Hanh chinh Qudc gia.

giai phap theo cach nay hay cach
khéc phut hgp véi hoan canh. Viéc
tim ra cach thiec d€ c6 san phdm
tot thudc vé ban chét (sang tao) co
trong thudc tinh “ngwoi” trong
con nguoi. N6 co trong tri thitc
khoa hoc va ca tri thitc kinh
nghiém trong doi sdng. Bén canh
do, con nguoi con khdc véi con vat
la ho da hinh dung ra san pham
ngay khi chwa tién hanh l1am ra né
(vi du mot ban thiét ké dé xay mot
ngdinhala minh ching ratrd nhu
thé). Cac Mac c6 cau noi rat hay va
chinh x4c vé tinh hon han ctia con
ngum truedce gioi sinh vat, khi ong
noi, rang con nguoi tredc khi dinh
lam cdi gi, thi ho da lam ra nd
trong dau ro6i! Su khac biét gitra
con ngum valoai vat & chd, khong
phai la san phdm d6 la gi, ma la
cach tao ra san pham do6 nhu thé
nao. Mot bén thudc vé ban nang
sinh vat va mot bén 1a su sang tao.
Sang tao thudc vé ban chat, pham
chat ctia con nguoi. Sang tao cling
chinh la mot nhitng trang thai ctia
su linh hoat. Trong doi song, hoan
canh cang khé khan, cang tao thém
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dong Iwee ctia su linh hoat. Cang kho
khan, cang can giai phap t6t nhat.
Trong san xuat tao ra cua cai
nudi sdng con nguoi cho thdy, loai
nguoi ngay cang dong hon nhung
dat dai canh tac lai khong tang va
co xu hwdng ngay cang thu hep.
Tt hoan canh dé trong lao dong
san xuat, ttr xa xuwa nhu dan tdc
Viét, da nghi ra cdc giai phap tao
ra nhiéu san vat nhat c6 thé, nhw
tham canh, tang vu, xen canh, goi
vu... (tham canh la lam cho ndng
xudt cao trén cung mot dién tich
do dau tu diéu kién va tri tué;
tang vu la lam cho mot nam thu
hoach s0 Ian nhiéu hon binh
thuong nho su tinh toan thoi tiét,
giong cay trong phu hop; xen
canh 1a trong mot lai cay dong
thoi véi mot loai khac, nhw loai
cay thap hon, nhd hon, ngan ngay
hon cé thé thu hoach truedc; hodc
trong gitra hai dot san xudt mot
loai san pham nong nghiép ho tim
ra mot loai cay khac, ngan ngay
14p vao chd tréng dang cho doi;
g0i vu la trong mot loai cay, khi
ching sap dugc thu hoach, nguoi
ta da chon mot loai cay khac thich
tng vai tinh trang dat, nuwdc dé cd
thé thu hoach ngay sau khi thu
hoach loai cay tht nhét trong it
ngay, két qua nhé ra chi c6 hai vy,
ho da taora vu thitba bféng mot loai
cay khac). Cau tho: “Khong cho dat
nghi khong ngung tay ta”! 1a tt
thuee t&€ sy linh hoat, cham chi cua
cha 6ng ta. Linh hoat, (cac chir viét
nghiéng trong bai la chu y nhan
manh cta tac gia) theo nghia
thong thwong la sy nhanh nhay
trong hanh vi khi lam mot viéc
nao d4. Néu su linh hoat luén
dién ra & mot nguoi trong xt ly
cong viéc (so voi nguoi khac), ho
dwoc coi la c6 tac phong linh hoat.
Linh hoat khong don thuan la
nhanh nhay, ma la nhanh nhay

trong ting pho tinh hudng. Trong
hoat dong thwong nhat, sy linh
hoat cling mang tinh tich cuc.
Néu tinh hudng bat thuong, su
linh hoat lai cang quan trong, can
thiét. Vi, o trang thai bat thuong,
con nguoi thuwong xuat hién tic
thi sy lung ting, dén murc rdi tri.
Khi d6 xtt 1y cong viéc sé rat kho
khan do y thic thong thuong,
thoi quen cua trat tee nhan thiec bi
dao 16n. Trong bdi canh d6 ai ma
con gitt duoc s nhanh nhay, dua
ngay duoc giai phap xt ly kip
thoi thi sy nhanh nhay co treong
hop trd nén ky diéu! Nhanh nhay
thudc pham chat tam ly. Thuong
nd chi xuat hién khi ¢6 tinh huéng
can nhan thic. Vi vay, néu chi
ding ¢ nhan thitc linh hoat la linh
loi, hoat bat* thi mdi chi phan anh
mot cach thong thuong trong tam
ly hoc. N6 chua di sau y nghia xa
hoi cta khai niém. Vi khong phai
nha tam ly hoc nén t6i tim sw
dong cam cam xuc vé khai niém
linh hoat tron mét bai tong hop vé
tinh linh hoat rat dac thu. Ho néu
ra quan niém cau hoi, rang nguoi
co tinh linh hoat goi la gi? (What
is a flexible personality called?),
va tra 10i nhw sau: Mot nguoi co
tinh cach linh hoat thwong dwoc
goi la c6 kha nang thich nghi.
Nhitng nguoi nay sén sang doi
mat voi thach thiee va thay doi dé
giup ban than dat muc tiéu. Ho co
thé xoay x¢& kha nhanh nhen dua
trén doi hoi tir tinh hudng. Ho ¢
thé tim thay co hoi hoc hoi va cai
thién ngay ca khi d6i mét véi tinh
huong khoé khan. Vi tinh linh loat
cao, ho thuong kha kién cuong va
c6 thé sinh ton va phat trién o
nhiéu hoan canh khac nhau®. Trong
khai niém nay, con nguoi c6 tinh
linh hoat chi dat o vi tri doc lap
nhan thitc, hanh vi va két qua.
Nhung trong cac hinh thai lién
quan dén chtc trach ctia nhitng

I Tham khéo bai tho “Bai ca v dit” cta Hoang Trung Thong.

2 Xem Tir dién tiéng Viét thong dung, Nxb Da Nang, 2009, tr. 440.
3 Tinh linh hoat ciia tdm Iy, https://trangtamly.blog/2023/09/25/tinh-linh-hoat-cua-tam-ly-psychological-flexibility/, ngay 25/9/2023.
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nguoi dam nhan vi tri trong to
chttc chirc thi quan niém “...khd
nang thich nghi... d€ gitip ban than
dat muc tiéu” la ding, nhung chwa
du. Vi theo chiing t6i, dong Iwec ctia
tinh linh hoat trong moi tinh huéng
cong vu déu hudng toi dat duoc
muc tiéu ctia don vi, cta tO chirc.
Khi hoan thanh, ho méi thanh thoi,
xa hoi va nghi téi ban than!

St linh hoat trong hoan canh
song thuong ciing c6 nhiing biéu
hién khong giong nhau gitra cac
dan tdc, qudc gia. Nguyén nhan la
do lich s phét trién, sy trai
nghiém cdc khia canh ctia doi
song (ro rét hon la yéu t6 chung
toc, nhu cach nhan thirc dan toc
nao do la thoéng minh...). Néu
trong san xuat, lao dong cd tinh
kinh nghiém, con nguoi da rat linh
hoat, thi trong cac hinh thai lao
dong khac nhw nghién ctru khoa
hoc, lao dong quan ly, lao dong
xay dung thé ché cang can su linh
hoat do ddc diém ddi tuwong cua
cac loai hinh lao dong do thuong
xudt hién nhiing doi hoi dot xuat,
nhitng dién bién bat thuong.

Linh hoat tir nhan biét nhw
pham chat tam ly, né tro thanh
yéu t6 pham chét can thiét khi
phan cong lao dong hay danh gia
nhan su. Trong quan tri nhan s,
yéu t6 linh hoat tro thanh mot
trong nhiing tiéu chi d€ lwa chon
con nguoi sao cho twong tng voi
mot vi tri cong tac. Khi do, su linh
hoat khong chi ¢ bé ngoai ctia tac
phong, thai d§. No thé hién ¢ ca
mat trach nhiém xa hoi, sy dam
nghi, dam lam. Trong xa hoi
phap quyén, moi hanh vi déu c6
su do lwong vé mat phéap ly theo
lang kinh ctia ding sai; dwoc lam
va khong dugc lam. Vi vay, s
linh hoat tich cwc luon khong
dwoc mau thuan sy kiém soat
phép quyén va dao ly. Nghia la
khi sw linh hoat duwgc tham gia
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vao quan hé xa hoi, cha thé Cung
can sy can nhic phuong an ap
dung s linh hoat.

Linh hoat ¢ quan hé c4 nhan,
tam ly thé hién yéu t6 nhay cam
hanh vi, hay sy nhanh nhay
trong giai quyét tinh hudng.
Nhung tinh xa hi ctia sy nhanh
nhay dugc nhan thtc la sy linh
hoat, can xac dinh ca & mat tac
dong xa hoi tich cyee. Moi s linh
hoat déu duwgc danh gia qua lang
kinh c6 loi, mang lai lgi ich. Néu
hanh vi tich cwc khac thuong
khong tao ra sw c6 10i tir két qua
(thdo go kho khén, giai thoat bé
tac...) thi né khong dugc xem la
st linh hoat. Nhu’ng co loi va
mang lai 10i ich ctia hanh vi phal
tuan tht quy tac can ban ctia xa
hoi, cOng dong D¢ 1a, lam loi
cho nguoi nay (cong dong nay,
dia phuwong nay...) khong dwoc
anh hwodng, vi pham loi ich cta
nguoi khac/cong dong... khac).
Trong quan tri theo phap luat,
nhiing két qua cu thé ma hé qua
bi coi la lam sai quy dinh, gay hé
luy xa hoi, tham chi vi pham

phép luat thi hanh vi nhu thé

khong thé goi la linh hoat. Nhuw
vay, khai niém linh hoat phai
dwoc phan anh qua lang kinh
tich cwc xa hdi cho da so, cho
hién tai cling nhu tong lai.

Khi ta néi sy linh hoat cua
mot thiét ché, nhw chinh phu
linh hoat, thi linh hoat d6 can
thém nhiing pham chat khac khi
thuee hién vao trong cong viéc.
Lac nay linh hoat khong chi voi
nghia nhanh nhay (kiéu lam
ngay ttec thi), ma con & su thich
tng tinh hudng co tinh giai
phap, c6 tinh chinh sach (nén
lam theo cach nao, c6 dam lam
theo cach khac khong...). Trong
thoi ky trudc doi moi da xudt
hién nhitng hién twong goi la

“vuotrao”, “pha rao” duoc danh

gia nhiéu yéu to tich cuc. Do
chinh 1 thé hién & su cAn nhic
giai phap. Khi ho quyét dinh lam
theo cach khong thong thuong
ma thdo gd dugc cai thong
thuong khong mang lai hiéu qua
thi c6 thé goi do 1a su linh hoat.
Cai tinh hoat d6 gan véi cac
pham chat khac nhu tinh dam
chiu trach nhiém ca nhan cho loi
ich da s6. Trong doi song, khong
phai su sang tao, vugt qua rao
can nao cing ding 6 phia vo
chinh phu, hay bat chap phai
trai, mot khi ai d6 dat to chui,
cong dong cao hon ban than ho!

Hi€u Chinh phu linh hoat

nhu thé nao?

Quan niém “Chinh phu linh
hoat” tac gia thay rat hay, rat sat
voi vi tri, chttc ndng ctia co quan
hanh phap va b6i canh hién nay.
Trong by may nha nudc, yéu cau
chung thi co quan nao cling can
sut linh hoat do ddc trung tirng
loai hinh t6 chtic va chirc nang xa
hoi cta nha nwdc. Nhung yéu
cau linh hoat trong hoat dong
ctia Chinh phu véi vi tri la co
quan hanh phdp, co quan hanh
chinh cao nhat, thi tinh linh hoat
6 thé goi la dac trung riéng co,
can cé, phai ludén ludn san sang
thé hién va dau tu su sang tao
(linh hoat). C6 mdy minh ching
sau day:

Thir nhit, Chinh phua la co
quan hanh phap (trong chtic
ndng co ban cung véi lap phap
va tu phap). Hanh phéap néi dé
hiéu 1a dwa luat phap vao xa hoéi
dé xa hoi van dong cac linh vuc
khac nhau thong qua hé thong bo
may quan ly. Tinh thwong xuyén,
lién tuc dwong nhién chiu nhitng
tinh hudng 4p luc gan lién, hay
doi hoi su linh hoat vé giai phap.

Thit hai, trong hé thong ba chirc
nang, hanh phép c6 tinh truc tiép,
toan dién, lién tuc voi doi song.
Doi song nhu ching ta biét c6
muon hinh sy da dang, khac biét
cua tinh hudng. C6 nhém viéc
dinh ky, binh thuwong, c6 nhém
viéc thudc tinh hudng, thudc bat
thuong can phai ting pho. Tai sao
6 tinh hudng tri tré nhiéu nam va
gidi phap thdo go con ling ting,
thi bSng nhién nhuv ao thuat,
trong st ngd ngang cua du luan
khi xudt hién mot giai phap méi
thdo go. Ha Noi giai citu bao
nhiéu du an tri tré trong giao
thong va ha tang da, dang dwoc
thuc hién, néu khong cé su quyét
doéan c6 tinh linh hoat chinh sach?
Nguyén tac ctia nhan thic 1a luén
ludn sang tao, khong c6 diém
ding. Ttt mét sang tao (linh hoat),
néu duoc tng dung cho nhiéu
noi, trd thanh binh thuong.
Nhung thuc tién cao hon nhan
thitc nén yéu cau thuc tién maéi
chéc chén tao ra sy suy nghi, s
linh hoat méi.

Thir ba, hoat dong ctia Chinh
phu 1a tiép can véi nguoi that,
dia phuong that, du an that. Tat
ca déu dan xen gitra binh thuong
va bat thuong, gitra hai long va
khong hai long, gitta d6ng thuan
va phan d6i... Nhu vay, hanh
chinh - hanh phap khong thé
dung dinh duwgc. Theo phan
quyén trong phap luat va phan
cap trong hé thdng cap nao cling
can s linh hoat. Chinh phu linh
hoat theo vi tri, chttc nang, con
thdo go cho dia phuwong, bd
nganh tir thim quyén ma xuat
hién sy linh hoat. Khi Téng Bi
thu c6 néu thuece trang két noi caa
san bay Long Thanh?, thi chi it
hom sau, Thu tuéng Chinh phu
da c6 quyét sich mang tinh
ménh 1énh khan cé’p dé thao go
diém nghén trong tong thé du an
trong diém, co tinh dan dat nén

* Lé Tuyét, Tong Bi thu: Diu tu hq ting dé’'TP HCM di sin bay Long Thanh chi 30 phiit, https://vnexpress.net/tong-bi-thu-dau-tu-ha-
tang-de-tp-hcm-di-san-bay-long- -thanh-chi-30- -phut-5019862.html
3Vii Tuan, Xdy dwong sit TP HCM - Long Thanh theo I¢nh khdn cip, https://vnexpress.net/xay-duong-sat-tp-hcm-long-thanh-theo-lenh-

khan-cap-5046149.html
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kinh t€. Vay d6 c6 phai la mot
trong nhitng biéu hién cta chinh
linh hoat!? Nhiéu khi thuc tién
da day cho con nguoi phai co6
pham chat linh hoat la mot
nguyén ly duy vat va mac-xit.

Chinh phu la khai niém thé
ché, khong phai con nguoi,
nhung Chinh phu la thiét ché tap
hop cac nhém nguoi véi nhitng
pham chét, nang lwc, vi tri khac
nhau, 1a cdu trtc cé tinh nhan sy
ma hinh thanh. Linh hoat khac
voi thong thuong. N6 thich tng
vOi yéu cau xu ly tinh hudng.
Tinh huéng la dac trung hoat
dong cta hanh phap, néu khong
sé khong dap ung duoc yéu cau
cua cai cach, cua co hoi va thach
thttc, cia muc tiéu dot pha do
Dang va Nha nudc dat ra. Tinh
hu6ng nhu thé phai dat ra cho
moi thiét ché, trong d6 cb nhan
Iic Chinh phu phai vita binh
thuwong vira thich ting, dé'lam sao
khong roi vao bay hanh chinh
trong lao dong cong vu (sang tdi
co quan, xong viéc thi vé). Véi boi
canh tuong tu, yéu cau ctia bang
nhu y kién ctia Tong Bi thu To
LAm 1a lam sao dé€ tranh duoc
tinh trang thira nguoi quen viéc cii,
nhung thiéu nguwoi lam viéc moie.
Nhu vay, xay dung Chinh phu
linh hoat thi ngoai chu trueong,
hay quyét tam chién luoc can
nhtng yéu td can ban. Theo tac
gia, Chinh phu linh hoat can mot
s0 diéu kién c6 tinh chu dong, di
treedc, cu thé nhw sau:

Mot la yéu t6 con nguoi

Nhu da néu, Chinh pht chi la
khai niém vé thiét ché. Van hanh
Chinh phu can t6i d6i ngti nhan
liec hanh chinh. Con ngwoi chu
yéu trong cau truc hé thong cong
chttc cta Chinh phua. D6 phai la
nhitng cong chirc chuyén nghiép,
trach nhiém, liém chinh va co
nang luc két noi.

Chuyén nghiép can c6 trinh do
nhat dinh can thiét, thiéu noé
khong thé xtr ly nhiém vu c6 tinh
chitc ndng, chtc trach. Thiéu
kién thtrc la thiéu tam nhin khoa
hoc (ma Chinh phut thudc khoa
hoc quan ly, quan tri td chuc).
Chuyén nghiép vi thé l1a huy
dong tri tué duoc dao tao vao vi
tri quan tri duoc giao. Chuyén
nghiép la phan cting can cd
(khong phai tat ca). Nhu vay,
phai két hop trinh d6 va vi tri
cong tac tao ra san pham t6t mai
la chuyén nghiép. Nguoi thi
tuyén (k€ ca tuyén chon thwt
truong chang han), thi ltc trang
tuyén da goi la chuyén nghiép
chwa? Nhing nguoi duoc bo
nhiém vao vi tri la vinh du,
nhung trach nhiém xa hoi cua ho
con dang ¢ phia trudc. Ho can
thé hién viéc dwa tri thirc dao tao
vao vi tri cong tdc mot cach
thuan thuc, c6 két qua bang mot
kénh danh gia khoa hoc, khach
quan. Yéu cau can trén muc do
khi xt¢ ly tinh huéng thanh cong
cling chinh la si linh hoat.

Trdch nhiém la khéi niém can
cho moi ngwoi khi tham gia vao
lao dong. NO thé hién su y thiec
ban than truedc cong viéc dwoc
giao ddi vaéi to chiic va xa hoi.
H6 Chu tich it dé cap dén cht
trach nhiém, nhung Bac ¢d vo s
16i khuyén khong nhiing lién
quan dén trach nhiém, ma con
nang tam trach nhiém cua ca
nhan, t0 chitc d6i vdi xa hoi
(thanh trach nhiém xa hoi), khi
Nguodi khuyén rang, lam viéc gi
c6 1oi cho nhan dan thi hét stic
lam; néu viéc khong co 1oi cho
dan thi hét strc tranh. Xét ra, suw
hét strc lam va hét stc tranh la
hai v& doi lap, nhung rat can
thiét vé trach nhiém khi gdp cac
tinh huéng phai xt ly cong vu
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(can lam hay can tranh)! Vay
cong chirc hét sttc lam va hét stec
tranh trong xt ly tinh hudng, ho
co can su linh hoat hay khong?
Theo chung tdi, ai cling biét la,
néu khong c6 sang tao, linh hoat
thi kho ma thé hién sy co trach
nhiém dé€ cho nhan dan hai long
dwoc. Vay nén nguoi linh hoat
va linh hoat x ly nhiéu tinh
hudng trong qua trinh céng tac
co thé xép vao nguoi tai duoc!

Liém chinh la khai niém da
nghia, chung t6i chi mudn ban
vé tinh chuyén nghiép cong vy,
d€ qua d6 thé hién tinh liém
chinh thoéi. Theo do, tinh liém
chinh cong vu ctia cong thitc thé
hién ¢ sy ranh mach vé cong
viéc, :ché’ hién hét chitc phan cong
vy, san sang hop tac, san sang ho
tro, lam cha ban than trudc
thanh twu hay han ché ctia minh
cing nhw cua dong nghiép (y
nay tewong ty nhu thai do dam
lam ddm nhan chang?). Khi phan
tich vé Chinh phu, thi chu yéu
ndi vé co quan cao nhat cua hé
thong hanh chinh, nhung thiét
nghi, Chinh pht con lién quan,
lién déi toi ca hé thong cong vu
ntta. Vi thé, khi ban vé nhan luc
Chinh phu, cling nén dat né
trong yéu cau cua ca hé thong.
Thuec t€ yéu cau cta cong chirc
cap xa hién nay c6 thé dat ra van
dé can xtr ly. N6 cho thay, su linh
hoat khi bd tri cdp xa phu hop
voi thim quyén méi (pham vi
quan ly rong hon, tham quyén
giai quyét cao hon), nay sinh mot
su linh hoat khac & chd: 1am sao
kip thoi dap tng nhitng thiéu
hut gitta nhiém vu méi va kién
thirc ddp ung. Nghia la it nhat
can lua chon van dé néng, cap
thiét d€ cap nhat kip thoi trude
khi c6 chuong trinh b6i dudng
bai ban cing 1a linh hoat?

tong-bi-thu-to-lam-khac-phuc-tinh-trang-thua-nguoi-quen-viec-cu-nhung-thieu-nguoi-lam-viec-moi-20260305132505978 .htm
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Tinh két ndi cong vu 1a ban chat
cua quan ly. Quan ly 1a hanh vi
mang tinh td chitc, mang tinh hop
tac. Néu muon c6 dir liéu 16n (big
data) ma thiéu két ndi (cong chiic
véi cong chirc; phong voi phong,
vu voi vu; két noi cac bo véi
Chinh phu; trung wong voi dia
phuong..., hanh chinh cong voi
dich vu cong...) thi lam sao né
hinh thanh dugc. Kétndi vira la ca
nhan, t6 chitrc, ma con sw lién két
thoi gian, ¢ tinh dong thoi, cung
mét lac (thoi diém). Két noi dé
quan ly ma thiéu tinh thoi gian
(dong bo phai ca dong thoi) thi sé
khong dap tng doi hoi cua cai
cach, s0 hda. Yéu cau két noi
khong dung nap su chay lwoi,
dung dinh, cd nhan, duoc chang
hay ch¢ trong tac phong cong vu.

Hai la yéu t6'to chiic

Nhuw da biét, dat nudc ta tién
hanh cai cach sap xép hai nhém
co quan chién luoc la cac bo,
nganh cta Chinh phu va hé
théng chinh quyén dia phuong,
ding vao thoi diém dic biét
trede yéu cau mdi. Do la quyét
tam lon cua cai cach do ap luc doi
hoi tr xa hoi va nhan dan ngay
thoi diém két thuc nhiém ky Dai
hoi XIII, bat dau cho nhiém ky
XIV ctia Bang - co quan quyét
dinh nhan sy tong thé va chién
lwgc. Trong hé thong chinh tri
Viét Nam, moi quan hé mat thiét
gitta quyét sach chinh tri va thiét
ché& cong quyén thuong song
hanh ca y twdédng chinh tri, quy
dinh phép ly va td chitc thuc
hién. N6 tao thanh mot quyét
dinh ¢ tam sap xé&p lai giang son’
ctia dat nudc. Tinh can kip thé
hién ¢ cho nhitng cai to dién ra
trong khuon kho Pai hoi XIII 1a
tao tién dé, co so, nén moéng cho sw
van hanh ctia nhiém ky XIV va

nhiing ndm ti€p theo vdi nhing
c0t moc quan trong va nhitng
tham vong ddy nhan van va
duong nhu la nhiém vu khong thé
cho doi®. Cot mdc quan trong cua
cac muc tiéu la tiém can 100 nam
DPang ra doi (1930-2030); 100 ndm
lap Nha nutéc dan chut nhan dan
(1945-2045) - tién than ctia Nha
nuwdc cong hoa xa hoi chu nghia
hién nay. Tinh nhan vén thé hién
O quyét tam chién lwoc cho cac chi
s& doi song va tinh than phai dat
su téng truong dot bién (so voi cac
giai doan truedc) voi muc tang
trudng hai con s6 mot cach lién
tuc! Nhiém vu cot tir ctia dai chinh
sach chinh la thiét k€' t6 chiic trong
ca hé thong chinh tri. Nhitng gi da
dién ra, dang tiép tuc dé dat toi sw
thich ting 6 nhiéu cach goi nhung
khong thé khong lién quan dén sw
linh hoat chinh tri, dan dén linh
hoat quan tri! Sy sdp xép nhan sy
vé hinh thtc lién quan dén cau
traclai chinh quyén, nhung vé noi
dung lién quan dén cau truc lai
nhan sy, t0 chiic theo yéu cau cua
quan tri dat nudc va kinh nghiém
tie sw hoi nhap: can b phai la
nhitng ngwoi tai ndng o vi tri cong
tac; phai ap dung cach thirc hoi ty’
te trong lich st dat nudc dé tranh
duoc nhitng moi treong nady sinh
tiéu cuc ttr tam ly dia phwong chu
nghia! Néu chiing ta lap mot so do
xac dinh vi tri cong tac ctia can bo
duoc phan céng, gan véi noi ho
sinh ra va truong thanh, c6 thé sé
c6 mot mo hinh rat dang chiy. Bo
la sy chf?mg chit nhv mang lwéi
giao thong vay. Theo tac gia, do
cing la biéu hién cta su linh hoat
ttr trach nhiém véi xa hoi va nhan
dan. Sy linh hoat da bién thanh co
ché& nguyén tac dinh huéng khi bd
tri can bo cua Pang va Nha nueéc.

Trong qua trinh van hanh chinh
sach, nhat la chu treong 16n vé cai
cach, sap x&p lai bd may tlr chinh
quyén dia phuong hai cap, nay chi
con hai, lam cho cap xa hién nay
khong nén hiéu noi ham caa nd
nhu cap xa trudc day, van con
khong it su bat cap can xt ly nhw
mot tat yéu. Mot chinh sach khi
hinh thanh va van hanh trong
thue tién, néu goi d6 la thanh cong
thi thanh cong d6 mdi chi la mot
phan, phan con lai phai dwoc thuc
tién kiém nghiém va danh gia. D6
la nguyén ly vé moi quan hé gitra
ly luan va thuec tién ctia hoc thuyét
Mac-Lénin; nguyén ly d6 dé tranh
ly luan thanh ly ludn gido diéu
(thi€u sy minh ching thanh cong
tlr thuee tién) va thuce tién khong roi
vao thuc tién mu quang (khong co
su dan dat ctia Iy luan). Thoi gian
c6 thé hang nam, nhiém ky hay
dai hon nita tliy cach ching ta Iyra
chon danh gia mat nao cta gia tri
toan dién cuia chinh sach. Chinh
sach nao cling can sy kiém dinh ttr
thue tién, trong do su hai long ctia
nhan dan la cach kiém nghiém
chinh xac nhat. Ai cing biét tir doi
hoi ctia xa hoi dén sp dap tng la
bai toan khong don gian ctia cac
nha chién lwoc, cac nha to chikc.

Néu cudc cai cach thé ché quan
tri 1a mot nhiém vu chién luoc, thi
0 Viét Nam, Chinh phu gitt vai tro
rat quan trong, thé hién & mot sd
mat hoat dong doi hoéi tir chire
trach, trach nhiém dén su linh hoat
trong thuc thi. Cai cach phai bat
dau tir y tuong dén thé ché. Trong
thé ché phap ly, Chinh phu cé
chttc néang chap but ndi dung dé co
quan lap phdp phan tich, tranh
luan, bd sung r6i quyét dinh thanh
cac van ban thuce dinh. Nhiém vu
xay dung thé chéudn cé ap luc can

xep-lai-giang-son-cuoc-cach-mang-tu-y-dang-den-long-dan-va-khat-vong-ve-ky-nguyen-vuon-minh-102251211184930864.htm

8Son Ha, Téng Bi thu gidi thich nguyén nhén tinh gon bd mdy truéc Dai hji Dang 14, https://vnexpress.net/tong-bi-thu-giai-thich-nguyen-
nhan-tinh-gon-bo-may-truoc-dai-hoi-dang-14-4849055.html
°T6 Van Truong, Tir Ludt Hoi ty déin vige ludn chuyén cin bg, https://vietnamnet.vn/tu-luat-hoi-ty-den-viec-luan-chuyen-can-bo-2254166.html
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cac phdm chat chinh tri, chuyén

mon va st linh hoat. Khi ¢ thé ché

thi t0 chiic dwa ching vao moi
treeong xa hoi con sinh dong, phtrc
tap va da dang theo mot cach khac.
N6 quan trong vi trong t6 chirc
thure hién phan anh tinh hiéu ctia
qua chinh sach; xuét hién cac ca
nhan va t& chiec xudt sac cung nhuw
diém yéu tit bén trong can sy diéu
chinh; xuat hién nhiing doi hoi
moi chi qua thuee tien moi xuat
hién. T4t ca déu can cac pham chat
co ban va su linh hoat (mang yéu
t0 tam ly, tac phong va pham chat
ctia nhiing nguoi quyét doan). To
chtrc - tie la tim kiém, tuyén dung,
bd tri yéu td con nguoi phu hop
vdi doi hoi ciia cong viéc. Nhitng
nguyén ly nhu khong c6 lanh dao
cach mang thi khong c6 phong
trao cach mang (Lé nin); dang vién
di truede, lang nudce theo sau (HO
Chu tich); cong tac can b la then
ch6t ctia moi then chdt, nguyén

nhan ctia moi nguyén nhan (cd

Téng Bi thu Nguyén Phu Trong)
chinh 1 soi chi d6 xuyén sudt vé ly
luan, la phwong cham can cot
trong cong tac can bo. Mot Chinh
pht linh hoat thi nhan s can bo
cling can dat ¢ vi tri then chot.

M6t s6 van dé dat ra dap ting

su linh hoat cia Chinh phti

Linh hoat 1a biéu hién ¢ nang luc
nhan thic va Gng xt¢ tinh hudng.
Véi tinh hu6ng binh thuwong, muén
nang lén thanh két qua trén su
mong dgi, can ¢ su linh hoat.
Tinh hudng bat thuong cang can
su linh hoat d€ tng pho sao cho
chung trd lai trang thai binh
thueong. Linh hoat la mot khai
niém tam ly hoc. Vilinh hoat thiee

chat la tiing x& cac tinh huéng dé

vuot qua. Nhung trong to chuc,
linh hoat con 1a mot doi hoi mang
tinh trdch nhiém xa héi. Néu ai do
c6 yéu t6 bam sinh vé sy nhanh
nhay tng xtt nhung khong duoc
stt dung, nd sé thui chot. Con trong

to chitc thi yéu cau moi ca nhan
can co sw linh hoat dé'lam cht moi
tinh hudng, dé€ hoan thanh trach
nhiém véi hiéu qua cao nhat (ma
yéu cau cao nhat thuong thi khong
0 gidi han).

Theo tac gia, van dé dat ra la
lam sao Chinh phu phai dat t6i
trang thai truong triec linh hoat,
nghia 1a luén xtr ly cac tinh huéng
thuc tién dat ra va thuc té xuat

hién. Mudn vay, xin néu mot s6

noi dung goi la van dé dat ra can
dap tng.

Mt la, moi thanh vién trong t&
chtic can nhan thitc ding dan,
quan trong trong chu trieong ctia
Dang, chinh sach ciia Nha nude vé
chién luoc cai cach thé ché va cac
chinh sach tru cdt, dot bién thtc
ddy sy phat trién. Nhan thiec dinh
huéng hanh vi va trach nhiém
cong tac.

Hai la, can x4c dinh chttc trdch
trong t6 chtrc khi dugc phan giao
nhiém vu (b6 nhiém vao mét vi tri;
phan cong mot cong viéc tie sy lira
chon, tin nhiém ctia t6 chirc). Xac
dinh dung can bo pht hop voi vi
tri cong tac va ho phat huy hét
nang luc va thanh cong la két qua
cta su hai hoa gitta te duy nhan
su cta to chirc va co hoi thé hién
nang luc cua can bg. Linh hoat thé
hién & cho: trong nhiéu nguoi,
chon dang ngu’Ol dap u’ng (cua td
chtrc); duoc giao viéc va hoan
thanh xuét sac 1a co hoi khong thé
tot hon dé thé hién ban than.

Ba Ia khi nhin can bd dé bé tri
cong viéc, s linh hoat ctuia ai do
khong dting lai ¢ st nhanh nhay,
ma con ¢ cac pham chat khac nhw
trach nhiém, ddm vwot qua mac
cam xa hdi hay quy chuan hanh vi
dé xtit ly tinh huéng. Néu ndi
Chinh phu la t6 chtrc ludn quan hé
vOi yéu cau xtt ly tinh huéng cing
khong sai. Trong doi sdng, trong
sut giong nhau nao cling an chita
yéu td khac biét. Trong ngudn
nhan luc cling Véy, nhém nhan luc
can cho mot vi tri cong tac c6 thé
ngang bang cac tiéu chi chu yéu,
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nhung mot s6 pham chat mang
tinh tam ly, tdc phong, thai do...
khong phai ai cling tich Iy duoc.
Chang han nhu tinh cach mudn
d6i mét véi thie thach d€ thé hién
ban than; nguroi khong ngai mudn
nhan mot viéc voi nhitng hita hen
két qua dot bién trude to chic. ..

Bon la, trong hoat dong quan tri,
linh hoat khong diing lai ¢ tinh
hudng bot phat nhw hoa hoan, dudi
nudc ma ¢ giai phap chinh sach. Vi
vay, su linh hoat Chinh phu thé
hién ¢ giai phap khac thuong trong
moi treong binh thuong, co gia tri
thao g0 bé téc, tri tré. V6i bdi canh
nhu thé, theo tac gia, su linh hoat
cua hanh phdp ndi chung, cta
Chinh phu néi riéng rat can tri tué
tap thé, can sy tranh luan, phan
bién thuc chat (cong khai, minh
bach, khong né tranh...).

Sw linh hoat chi thuan tay la
dinh hinh kiéu tam ly ca nhan.
Khi ta néi linh hoat chinh phu,
linh hoat t6 chitc hay cac qudc gia
ndng dong (vdi nghia la thanh
cong tr sp sang tao, linh hoat
chinh sach), nhu cac qudc gia hoa
rong chau A nhiing thap ky truede
déu mang tinh an du va dai dién
vé tinh linh hoat, sang tao. Moi
linh hoat gan véi con nguoi déu
do con nguoi la chur thé truede khi
noi toi thanh turu tit sy nang dong
cua to chirc. Vi thé, yéu cau dat ra
cho mét Chinh phu linh hoat cudi
cung clng can téi cha thé dich
thuc la cdc cd nhan mang lai.
Nghia la can nghi t6i khuyén
khich, tao dong lwec, co hoi, bo qua
nhiing tré ngai khong thudc nhan
cach dé€ gitip con nguoi chua linh
hoat c6 co hoi dé thuc day tam ly
tng phd nhay bén, nguoi c6 tam
ly linh hoat can duwgc chdp canh
nho su hd tro ctia chinh sach,
quyét sach tir nhiing nguoi dung
dau trong hé thong to chrc.

N.N.H-N.H.K
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CAC DINH HUGNG CHINH SACH 'I'ONG THE
HOAN THIEN BO I.UAT TO TUNG HINH SU
HIEN HANH

GS.TS VOKHANH VINH, TS HOANG ANH TUYEN"

Tém tit: Hoan thign BY lugt T6 tung hinh sw la yu ciu quan trong trong tién trinh xdy dung Nha nudc
phap quyén xa hi chit nghia Viét Nam, cai cach phdp lugt, cdi cdch tw phdp va nang cao hi¢u qua phong, chong
t6i pham trong giai doan pht trién méi. Trong boi canh chuyén d6i s6, hdi nhdp quoc té'va yeu ciu bio dam, bio
vé quyén con nguoi ngay cang cao, viéc sia d6i BY ludt To tung hinh sw cin duwoc tiép cdn trén co sé cic dinh
hwéng chinh sdch téng thé, dong bg va hién dai. Bai viét tdp trung phan tich cic dinh hufdng chinh sich co ban
trong hoan thi¢n Bo ludt To tung hinh sy hién hanh, qua do gop phan lam 16 co s cho viéc tiép tuc xay dwng nen
t0'tung hinh sy dén chil, cong bang, hién dai va phil hop véi yeu cau phat trién dat nuéce trong giai dogn mai.

Tir khéa: Bo ludt To tung hinh sw, cai cdch tw phdp, quyén con ngueoi, t0 tung hinh suw.

Abstract: Completing the Criminal Procedure Code is an important requirement in the process of building
a socialist rule of law state in Vietnam, law reform, judicial reform and improving the effectiveness of crime
prevention and combat in the new development period. In the context of digital transformation, international
integration and increasing requirements to ensure and protect human rights, the amendment of the Criminal
Procedure Code needs to be approached on the basis of comprehensive, synchronous and modern policy
orientations. The article focuses on analyzing basic policy orientations in completing the current Criminal
Procedure Code, thereby contributing to clarifying the basis for continuing to build a democratic, fair, modern

criminal procedure system consistent with the country’s development requirements in the new period.
Keywords: Criminal Procedure Code, judicial reform, human rights, criminal procedure.

Pat van dé

B0 luat T6 tung hinh su git vi
tri trung tam trong hé thong tw
phap hinh su, la co s6 phap ly
diéu chinh hoat dong khoi tg,
diéu tra, truy to, xét xt va thi
hanh cac quyét dinh t6 tung hinh
sw. Chat luong cua phap luat to
tung hinh sy khong chi tac dong
triec tiép dén hiéu qua phong,
chong t0i pham ma con phan
anh mtc do dan chu, phap
quyeén va bao dam, bao vé quyén
con ngroi cua Nha nuede.

Sau gan 10 nam thi hanh, B
luat T tung hinh sy nam 2015
da tao co s¢ phap ly quan trong
cho hoat dong tu phap hinh sy
va dat duoc nhiéu két qua tich
cuc trong thuc tién. Tuy nhién,
bdi canh phat trién méi cua dat
nudc, yéu cau cai cach tw phap,
xay dung Nha nudc phap quyén

* Truong Pai hoc Kiém sat.

xa hoi chu nghia, chuyén doi sd

va hoi nhap qudc té dang dat ra
nhiéu yéu cau moéi ddi voi phap
luéat td tung hinh su.
Chinh sach hoan thién, déi
m&i cau tric md hinh té
tung hinh su

Yéu cdu chung ctia chinh sdch

Hoan thién, d6i mdi cau tric
md hinh td tung hinh sy la mot
trong nhitng ndi dung co tinh nén
tang ctia chinh sach hoan thién B
luat TS tung hinh sy trong giai
doan mdi. Day khong chi la van
dé stra d6i ky thuat 1ap phap hay
diéu chinh tham quyén, trinh tu,
tha tuc td tung, ma thuc chat la
qua trinh d6i méi tu duy t6 chirc
va van hanh quyén luc tu phap
hinh su phu hop véi yéu cau xay
dung Nha nudc phdp quyén xa
hoi cht nghia Viét Nam, cai cach

phap luat, cai cach tw phap va
phat trién nén quan tri qudc gia
hién dai.

Vé ban chat, yéu cau doi méi
mo hinh t8 tung hinh su la yéu
cau tai cau truc quan hé quyén
luc gitra cac chu thé t6 tung theo
hwéng phan cong rd chitc nang,
kiém soat quyén luc hiéu qua va
tang cubng tinh doc lap, khach
quan cua hoat dong xét xtr. Mo
hinh t6 tung méi phai khéc phuc
tinh trang thién léch vé quyén
lyc gitra cac bén trong to tung;
han ché xu hudng hanh chinh
héa hoat dong tu phap; dong
thoi bao dam cac thiét ché t6
tung van hanh theo nguyén tic
phap quyén, cong khai, minh
bach va trach nhiém giéi trinh.

Yéu cau nay cting xuat phat tt
thuc tién thi hanh Bo luat T&
tung hinh su hién hanh. Mac du
mo hinh t6 tung Viét Nam da
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ting budc tiép can cac gia tri td

tung hién dai, dac biét la tang
Cu’(‘mg tranh tung va bao dam,
bao vé quyen con ngum nhung
trén thuc t&€ van con ton tai
khong it han ché nhu: tinh tranh
tung chua that sy thyce chat; vai
tro trung tam cta toa an trong
xét xtr chwa dugc phat huy day
dw; co ché kiém soat gitra cac co
quan tién hanh t6 tung con chua
that sy hiéu qua; quyén cua
ngwoi bi budc tdi va bén bao
chira trong mot s6 treong hop
van con han chg; nguy co oan, sai
va lam dung quyén luc tu phap
chwa dwoc loai trir triét dé.

Muc tiéu cua chinh sdch

Thir nhdt, xac lap rdo hon mo
hinh t6 tung 18y xét xu la trung
tam, tranh tung la dot ph4, trong
do toa an thuc sy gitt vai tro
trung tam ctia hoat dong tue phap
va phan quyét dua chu yéu vao
két qua tranh tung cong khai tai
phién toa.

Thit hai, hoan thién co ché phan
cong, phdi hop va kiém soat
quyén luc gitta co quan diéu tra,
vién kiém sat va toa an theo
huwéng ro chitc nang, ro trach
nhiém, han ché chong lan quyén
luc va tang cuong co ché kiém soat
1an nhau trong hoat dong t& tung.

Thir ba, bao dam s binh dang
thuc chat gitta bén budc toi va
bén go toi; nang cao vi tri, vai tro
cta luat su va ngroi bao chita;
mo rong kha nang ti€p can cong
ly ctia nguoi tham gia t6 tung.

Thit tu, tang ceong tinh khach
quan, cong khai, minh bach va
trach nhiém giai trinh trong hoat
dong t6 tung; han ché€ nguy co
oan, sai, bo lot t0i pham va lam
dung quyén luc tu phap.

Thir ndm, ting bwdc hién dai
hoa md hinh t8 tung hinh sy trén
co s0 ung dung cong nghé sg,
phat trién t6 tung dién tk va xay
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dung nén tw phap s6 phu hop
véi yéu cau chuyén doi sd qudc
gia va hoi nhap qudc té.

No¢i dung cua chinh sdch

Trong tam cua chinh sach la
hoan thién md hinh t6 tung theo
hudng 1ay xét xtr 1a trung tam,
tranh tung la dot phd, bao dam
t0 tung tw phap dan chu, Cong
bang, van minh, phép quyen
hién dai, nghiém minh, de tiép
can, bao dam va bao vé quyén
con nguoi, quyén cong dan'.

Theo d6, can tiép tuc tai cau
trac vi tri, vai tro va quan hé gitra
cac chu thé tién hanh td tung
theo hudng phan dinh r6 chic
nang diéu tra, cong t6 va xét xur.
Co quan diéu tra tap trung thuc
hién chttc nang phat hién, thu
thap va kiém tra chtérng cit mot
cach khach quan, hop phép, vien
kiém sét thuc hién quyeén cong t&
gan véi kiém sat hoat dong tu
phap; toa an gite vi tri trung tam

Hinh minh hoa.

thuc hién quyén tu phap, xét xt
ddc lap va ra phan quyét trén co
sO két qua tranh tung cong khai
tai phién toa.

Mot ndi dung quan trong
khac cta chinh sach la bao dam
s binh dang thuee chat gitta bén
budc tdi va bén g tdi. Diéu nay
doi hoi phai mé rong va bao dam
hiéu qua hon quyén cua nguoi
bao chita trong ti€p can ho so,
thu thap chiing ct, tham gia hoéi
cung, tranh luan va phan bién tai
phién toa; d‘éng thoi tang cuong
co ché€bao vé quyen cua ngum bi
budc toi phu hop véi nguyen tac
suy doan vo t0i va quyén duoc
xét xtt cong bang.

Chinh sach ciing huong téi
hoan thién co ché kiém soat
quyeén luc tu phap trong toan bd
qua trinh t& tung. Theo d6, can
thiét 1ap cac co ché phap ly du
manh nham kiém soat hoat dong
diéu tra, truy t6 va xét xi; han

1 Nghi quyét s8 27-NQ/TW ngay 09/11/2022 Hoi nghi Ian thir séu Ban Chap hanh Trung wong Dang Khéa XIII vé tiép tuc
xdy dwng va hoan thién Nha nwée phip quyén xi hgi chit nghia Vigt Nam trong giai dogn méi.
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ché nguy co lam quyén; nang cao
trach nhiém giai trinh ctia cac co
quan tién hanh t6 tung; dong
thoi tang cuong hiéu qua cac co
chékhiéu nai, t6 cdo, gidam sat tw
phéap va kiém sat tinh hop phap
cua hoat dong t6 tung.

Bén canh d6, mo hinh t6 tung
hinh sy cing can duwoc hoan
thién theo huong hién dai hda va
thich ting v6i moi truong so, bao
gom viéc phat trién co so phap ly
cho ho so vu an dién ti, chiing
ct dién tk, phién toa truc tuyén,
quan tri dit liéu td tung va két ndi
thong tin gitra cac co quan tién
hanh t& tung trén nén tang so.

Chinh sach nay nham tao lap
co ché can bang gitta cAc bén trong
t0 tung, bao dam su binh déng
gitta bén budc tdi va bén bao chita,
qua dé nang cao chat lwong xét xt
va tinh khach quan ctia hoat dong
tu phap. Day 1a su cu thé hda dinh
huéng cua Dang vé “xay dung
nén tu phap chuyén nghiép, hién
dai, cdng bang, nghiém minh, liém
chinh, phung su T6 qudc, phuc vu
Nhan dan”2

Giai phdp thuc hién chinh sdch

Dé€ thuc hién hiéu qua chinh
sach hoan thién, d6i mdi ciu tric
mo hinh t6 tung hinh sy can thuc
hién dong bo cac giai phap sau.

- Thé ché hoa day du nguyén
tac xét xtt 1a trung tam, tranh
tung la dot pha va bao dam
quyén con nguoi trong to tung
hinh su.

- Stra d6i, b6 sung cac quy
dinh nham ting cuong vai tro
doc lap cua toa an; md rong
quyén cta bén bao chita; bao
dam tot hon co ché tranh tung tai
phién toa; hoan thién cdc quy
dinh vé ching cut, thu thap
chiing ct, loai trir chitng ct trai
phép luat va trach nhiém chitng
minh ctia bén budc toi.

- Tiép tuc hoan thién co ché
phan cong, phéi hop va kiém
soat quyeén luc gitra cac co quan
tién hanh td tung. Xac dinh rd
gidi han thdm quyén caa ting
chu thé; tdng cuong co ché kiém
sat tinh hop phdp ctia hoat dong
diéu tra; nang cao hiéu qua giam
sat tu phap va trach nhiém giai
trinh d6i véi cac quyét dinh t&
tung c6 anh hudng truc tiép dén
quyeén con nguoi.

- Bdy manh phat trién nhan
lwec tee phap chuyén nghiép, hién
dai, co trinh d6 chuyén moén cao
va dao duc nghé nghiép ving
vang; nang cao nang lyc tranh
tung ctua kiém sat vién, luat sw
va thdm phén; tang cuong dao
tao vé quyén con nguoi, ky nang
t0 tung hién dai va tw phap so.

- Thuc day chuyén doi s6
trong hoat dong t6 tung hinh su,
xdy dung nén tang dt liéu td
tung dung chung, phat trién ho
so dién tw, phién toa truc tuyén

Hinh minh hoa.

va cac cong cu quan tri tw phap
thong minh nham nang cao hiéu
qua xtt ly vu an, tang ceong tinh
minh bach va kha nang gidm sat
hoat dng t6 tung.

- Tang cuong tong két thuc
tién, phat trién an 1¢, nghién ctru
ly luan va tham khao c6 chon loc
kinh nghiém qudc t€ vé md hinh
t0 tung hién dai d€ tiép tuc hoan
thién mo hinh t6 tung hinh su
Viét Nam phu hop véi diéu kién
chinh tri, phép ly va yéu cau phat
trien cua dat nudc trong giai
doan moi.

Chinh sach bao dam, bao

vé quyén con ngudi trong

t6 tung hinh su

Yéu cdu chung ciia chinh sdch

Bao dam, bao vé quyén con
nguoi trong t6 tung hinh su can
dwoc xac dinh la mét trong nhitng
dinh hudng trung tam cta qua

2 Nghi quyét s8 27-NQ/TW ngay 09/11/2022 Héi nghi Ian thit séu Ban Chap hanh Trung wong Dang Khéa XIII ©é tig tuc
xdy dung va hoan thién Nha nwéc phdp quyén xd hi chit nghia Viét Nam trong giai doan moi.
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trinh hoan thién B luat T6 tung
hinh s¢ trong giai doan mdi.
Chinh sach nay phai duoc tiép can
theo hudng chuyén manh tir tw
duy t0 tung thién vé quyén luc
cong sang tw duy t0 tung 18y con
nguoi lam trung tam, trong do
quyeén con nguoi vira 1a gisi han
ciia quyén luc tu phép, vira la muc
tiéu ma hoat dong t6 tung phai
hwdng tdi bao vé.

Yéu cau chung cua chinh sach
dat ra doi hoi toan bd qua trinh
xay dung va hoan thién phap
luat t6 tung. hinh sy phai bao
dam su can bang hop ly gitra yeu
cau phong, chdng t6i pham véi
yéu cau bao vé cong ly va quyén
con nguoi. Trong mo6 hinh t6
tung hién dai, hiéu qua xu ly toi
pham khong thé dat duoc bang
viéc hy sinh cac bao dam phap ly
co ban cua ca nhan; nguoc lai,
mot nén td tung chi 6 tinh chinh
danh khi viéc budc toi va xtt ly
toi pham duwoc thuc hién thong
qua trinh tw, thu tuc hop phap,
cong bang va ton trong quyen
con nguoi. biéu dé doi hoi moi
bién phap han ché quyén trong
t0 tung hinh su phai duwoc dat
dudi sw kiém soat chat ché caa
phép luat, tuan thu nguyén tac
hop phép, can thiét, twong xting
va c6 thé kiém tra, giam sat.

Chinh sach nay dong thoi
phai quan triét yéu cau “thuc
chat héa” cac quyeén td tung cua
ngwoi bi budc tdi va nhiing
nguoi tham gia t6 tung khac,
khong chi ding lai ¢ viéc ghi
nhan hinh thttc trong van ban
phap luat ma phai duoc bao dam
bang cac co ché€ phap ly, to chtrc
va thu tuc da hiéu qua dé co thé
thwee thi trén thuece té.

Trong boi canh chuyén doi s6

hién nay, yéu cau bao dam quyén
con nguoi trong td tung hinh sw
con doi héi phai mo rong pham vi

bao vé doi voi cac quyén mai phat
sinh trong moi treong so, dac biét
la quyeén riéng tw dix liéu, quyén
an toan thong tin, quyén bao vé
d@ liéu cd nhan va quyén khong
bi gidm sat, thu thap hoac xtt ly
d@ liéu trai phap luat. Diéu nay
dat ra yéu cau phai hoan thién co
so phap ly cho viéc thu thap, quan
ly, stt dung va chia se dit liéu dién
te trong t0 tung hinh sy theo
hwéng minh bach, an toan va cé
co ché& kiém soat hiéu qua.

Bén canh do, viéc hoan thién
phap luat phai dong thoi hudéng
téi xay dung cac co ché kiém
soat quyén luc hitu hiéu, tang
cuong trach nhiém giai trinh, mo
rong kha ndng giam sat tw phap
va thiét 1ap cac co ché xir ly hiéu
qua d6i véi cac hanh vi vi pham
quyén con nguoi trong td tung
hinh su.

Muc tiéu cua chinh sdch

Thir nhat, hoan thién co s&
phép ly bao dam thuc chat cac
quyeén t6 tung co ban ctia nguoi
bi budc tdi va cac chu thé tham
gia to tung, ddc biét 1a quyén bao
chita, quyén im ldng, quyén
khong tw budc tdi, quyén tiép
can chiing ctt va quyén dugc xét
xtt cong bang.

Thit hai, han ché€ viéc ap dung

tuy tién cac bién phap cudng ché

to tung c6 kha nang xam pham
quyén con nguoi, nhét la cac
bién phap bat, tam git, tam
giam; dong thoi mo rong viéc ap
dung cac bién phap thay thé tam
giam theo hudng nhan dao va
phtu hop véi chuan muc phap
quyeén hién dai.

Thir ba, thiét 1ap co ché kiém
soat hiéu qua doi véi hoat dong thu
thap, st dung ching cit va ap
dung cac bién phap diéu tra nham
phong ngtra bitc cung, nhuc hinh,
ép cung, thu thap chiing ctt trai
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phap luat va cac hanh vi lam quyén
trong t0 tung hinh su.

Thi? tw, hoan thién co ché bao
vé dix liéu ca nhan, di liéu dién
ter va doi song riéng tw trong to
tung hinh sy, bao dam sw can
bang gitta yéu cau ddu tranh
phong, chong toi pham véi yéu
cau bao vé quyeén riéng tu va an
ninh d@ liéu trong moi treong so.

Thir ndm, tang cuwong trach
nhiém giai trinh, minh bach hda
hoat dong t6 tung va nang cao
hiéu qua cac co ché khiéu nai, t&
cao, boi thuwong nha nudc va
glam sat tu phap nham bao vé
quyén con nguoi trén thuec té.

No¢i dung cua chinh sdch

Mot la, tiép tuc cling ¢d va mo
rong quyén bao chita theo
huwdéng bao dam nguoi bi bude
t01 dugc tiép can luat su ngay tu
giai doan déau cua t6 tung. Phap
luit can hoan thién co ché dé luat
sw o6 thé tham gia thuc chat vao
hoat dong td tung, duoc ti€p can
ho so, chtiing ctt va tham gia cac
hoat dong hoi cung, ddi chat,
nhan dang theo quy dinh cua
phép luat. Dong thoi, can giam
thiéu cac rao can thu tuc can tro
hoat dong bao chita va tang
cuong co ché trg giup phap ly
d6i véi cac nhom yéu thé®.

Hai la, tiép tuc hoan thién va
thuc thi hiéu qua quyén im lang
va quyén khong tu budc t6i nhu
nhiing bao dam cdt 16i ctia cong
bang to tung va nguyen tac suy
doan vo toi. Theo do, moi loi
khai chi duoc coi la chitng ctt khi
duwoc thu thap hop phap, tw
nguyén va c6 kha ndng kiém
chtrng; nghiém cdm moi hinh
thttc bttc cung, nhuc hinh hoac
gay ap luc trai phap luat déi voi
ngroi bi budc toi.

Ba la, hoan thién co ché kiém
soat chat ché viéc ap dung cac
bién phap ngan chén, ddc biét la

* Dang Cong san Viét Nam, Vin kién Dai hoi dai biéu toan quoc [in thiv XIV tap I, Nxb Chinh tri qudc gia Sw that, Ha Noi,
2026; Nghi quyét s6 27-NQ/TW ngay 09/11/2022 Hoi nghi [an thit sdu Ban Chéap hanh Trung wong Dang Khoéa XIII vé tiép

tuc xdy dwng va hoan thign Nha nwéc phdp quyén xa hoi chii nghia Viét Nam trong giai doan mai.
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tam gitt va tam giam. Chinh sach
nay hudng téi han ché tinh trang
lam dung tam giam nhw mot bién
phap mdc dinh, dong thoi mo
rong ap dung cac bién phap thay
thé phu hop véi tinh chat, mie do
nguy hiém ctia hanh vi va yéu cau
bao dam quyén con nguoi.

Bon la, thiét 1ap co ché phap ly
day du doi véi viéc thu thap,
quan ly va stt dung dit liéu dién
tw trong t6 tung hinh su.

Nim la, tang cuong cac co ché

kiém soat quyeén luc va trach
nhiém giai trinh trong hoat dong
t0 tung. Theo do, can hoan thién
co ché'loai trie chl’rng ctr thu thap
trai phap luat; mo rong ghi am,
ghl hinh bat budc trong hoi cung;
nang cao hiéu qua co ché khiéu
nai, td cao; dong thoi tang cuong
giam sat twe phap va trach nhiém

ca nhan cua nguoi tién hanh t6

tung d6i vdi cac vi pham quyén
con nguoi.

Giai phdp thuc hién chinh sdch

- Tiép tuc stra ddi, b6 sung Bo
luat T6 tung hinh sy theo hvz(mg
cu thé hda day dt cac nguyén tac
hién dinh vé quyen con nguwoi,
quyén Cong dan va cac chudn
muc t0 tung cong bang, dong
thoi bao dam tinh r6 rang, minh
bach va kha thi ctia cac quy dinh
phap luat.

- Hoan thién co ché t6 chirc va
van hanh cua cac co quan tién
hanh t0 tung theo hudng ting
cuong kiém soat quyén luc, nang
cao tinh ddc lap, khach quan va
trach nhiém giai trinh trong hoat
dong tw phap. Ddc biét, can nang
cao vai tro ctia tda an trong bao vé
cong ly va quyén con nguoi; tang
ceong hiéu qua kiém sat hoat
dong tw phap; dong thoi phat
huy vai tro ctia luat su va tro gitp
phap ly trong bao vé quyén cua
nguoi tham gia to tung.

- bay manh tng dung cong
nghé s6 trong hoat dong t6 tung
di d6i vdi thiét 1ap co ché'bao vé

dit liéu cd nhan va an ninh thong
tin. Viéc xay dung ho so vu an
dién ti, hé th()hg dit liéu t6 tung
dung chung va cdc nén tang to
tung s6 phai gan voi cac tiéu
chuan nghiém ngat vé bao mat,
kiém soat truy cap va trach
nhiém st dung dit liéu.

- Tang cuong dao tao, boi
dudng nhan lgc tu phap theo
huéng nang cao tuw duy phép
quyen dao durc nghe nghiép va
nang luc bao vé quyen con nguoi
trong hoat dong t6 tung. Day la
diéu kién quan trong dé€ chuyén
héa cac bao dam phap ly thanh
thuc tién t8 tung hiéu qua

- Hoan thién co ché giam sat
xa hoi d6i véi hoat dong tu phap;
phat huy vai tro ctia co quan dan
ctr, Mt tran T qudc, bao chi va
xa hoi trong giam sat viéc bao

dam quyeén con nguoi trong to

tung hinh su; dong thoi xay
dung hé thong thdng ké, danh
gia va canh bado sém do6i voi
nguy co oan, sai va vi pham
quyén con nguoi trong hoat
dong tu phap.

Chinh sach kiém soat quyén
luc tu phap trong té tung
hinh su

Yéu cdu chung ctia chinh sdch

Yéu cau chung cta chinh sach
nay la xay dung co ché kiém soat
quyén luc tu phap dong bo, co
kha nang phong ngtra, phat hién
va xtt ly kip thoi cdc hanh vi lam
quyeén, loi dung quyeén luc, vi
pham phap luat hodc xam pham
quyén con nguoi trong hoat
dong t6 tung hinh sw. Day khong
chi la yéu cau cua cai cach tu

phap ma con la diéu kién dé

cung ¢d niém tin xa hoi déi véi
cong ly va nang cao hiéu qua
phong, chong tdi pham trong
diéu kién xay dung Nha nudc
phap quyén hién dai.

Chinh sach kiém soat quyén
lyc tu phap phai duoc tiép can

theo hudng chuyén manh tit co
ché kiém soat ndi bd hanh chinh
sang co ché kiém soat quyén luc
bang phap luat va co ché tu
phép. Theo d6, moi quyén han t&
tung déu phai duoc quy dinh ro
rang vé pham vi, diéu kién, trinh
tw va trach nhiém thuc hién;
dong thoi phai c6 co ché kiém
tra, giam sat va giai trinh twong
tng. Moi hoat dong diéu tra,
truy t5, xét xit va ap dung cac
bién phap cudng ché déu phai
chiu sy kiém soat vé tinh hop
phép, tinh can thiét va tinh
tuong xung.

Trong boi canh hién nay, yéu
cau kiém soat quyeén luc tu phap
con gan chit véi yéu cau phong,
chong tham nhiing, tiéu cuc va
phong ngtta oan, sai trong hoat
dong tu phép. Thuc tién cho
thdy cac nguy co lam quyeén, vi
pham t0 tung hodc sai léch trong
hoat dong chitng minh thuong
phat sinh ttr sy thiéu minh bach,
thiéu co ché déi trong va thi€u
trach nhiém giai trinh cta céac
chu thé tién hanh t6 tung. Vi vay,
hoan thién phap luat t6 tung
hinh sy phai dong thoi hudng téi
viéc thiét lap cac “hang rao phap
ly” du manh d€ quyeén luc tu
phap luon van hanh trong trang
thai bi kiém soat.

Bén canh d6, chinh sach nay
cting phai dap Gng yéu cau xay
dung nén tu phap hién dai trong
diéu kién chuyén d6i s6 va hoi
nhap qudc t€ sau rong. Viéc ting
dung cdng nghé so, dix liéu dién
tlr va cac nén tang td tung s6 tuy
tao diéu kién nang cao hiéu qua
t6 tung nhung dong thoi cling
dat ra nhiéu nguy co mdi lién
quan dén lam dung dir liéu,
giam sat qua muc hodac thiéu
minh bach trong hoat dong tuw
phap. Diéu d6 doi héi co ché
kiém soat quyén luc phai duoc
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mo rong sang ca moi truong s6

va quan tri di liéu tw phap.
Muc tiéu ctia chinh sdch

Thir nhit, hoan thién co ché

phén cdng, phdi hop va kiém soat
gitta cac co quan diéu tra, vién
kiém sat va toa an theo hudng rd
chttc nang, ro tham quyén va
khong chong lan quyén luc.

Thit hai, tdng cuong kiém sat
tinh hop phap cua hoat dong t6
tung, dac biét trong giai doan
diéu tra va ap dung cdc bién
phap han ché quyén con ngucn
nhw bat, kham xét, tam gitt, tam
giam va thu thap di liéu dién tc.

Thit ba, thiét 1ap co ché trach
nhiém giai trinh ro rang déi véi
cac quyét dinh t0 tung quan
trong; bao dam moi quyét dinh
t6 tung déu c6 can ct phap ly,
can ct chang ct va c6 thé bi
kiém tra, xem xét lai.

Thar tir, xac lap 16 trach nhiém
phap ly ca nhan cua nguoi tién
hanh t6 tung d6i v6i cac hanh vi
vi pham phap ludt, lam quyeén,
c6 y lam sai léch ho so vu an
hoac gay oan, sai.

Thir ndm, md rong va nang
cao hiéu qua cac co ché giam sat
tw phap, khiéu nai, t0 cdo, kiém
tra noi b va giam sat xa hoi doi
v6i hoat dong t6 tung hinh su.

No¢i dung cua chinh sdch

Trong tam cua chinh sach la
thiét 1ap co ché kiém soat quyén
luc tu phép theo hudng dong bo,
nhiéu tang nac va c6 kha nang
kiém soat thiec chat doi vdi toan
bd hoat dong td tung hinh su.

Mot la, ti€p tuc hoan thién co
ch& phan dinh chtc néng gitra
diéu tra, cong td va xét xtr. Theo
d6, co quan diéu tra tap trung
thuc hién chitc nang phat hién,
thu thap va kiém tra ching c;
vién kiém sat thuc hién quyéen
cong t8 gan véi kiém sat hoat
dong tu phap; toa an gitr vi tri

trung tam trong thuc hién quyén
tu phap va xét xtt doc lap trén co
s0 két qua tranh tung. Viéc phan
dinh 16 chttc nang khong chi
nham nang cao hiéu qua hoat
dong t6 tung ma con tao co ché
kiém soat quyén luc gitta cac chu
thé tién hanh td tung.

Hai la, tang cuong kiém sat
tinh hop phap ctia hoat dong t6
tung, dac biét trong giai doan
diéu tra - giai doan tiém an nguy
co cao vé vi pham quyén con
nguzb’i va lam quy‘én Chinh sach
nay doi héi pha1 nang cao hiéu
qua kiém sat viéc khoi to, bat,
kham xét, tam gitr, tam giam, hoi
cung, thu thap chitng ctt va ap
dung cac bién phap diéu tra dac

biét; dong thoi md rong co ché

kiém tra tinh hop phap cua
chtrng ctt va loai trir chttng ctr
thu thap trai phap luat.

Ba la, thiét lap co ché trach
nhiém giai trinh bat budc d6i véi
cac quyét dinh td tung quan
trong. Theo d6, moi quyet dinh
khoi t&, bat, truy to, ap dung
bién phap ngan chan hodc két an
phai dwoc lap luan r6 rang, cé
can ctt phap ly va cdn ctt chting
ct cu thé; dong thoi phai c6 kha
nang kiém tra, giam sat va xem
xét lai thong qua cac thu tuc to
tung phu hop.

Bon la, xac lap rd trach nhiém
phép ly cd nhan ctia nguoi tién
hanh t6 tung. Chinh sach nay
huéng téi chuyén manh tit co
ch€ trach nhiém tap thé sang co
ché ca thé hoa trach nhiém doi
véi cac quyét dinh va hanh vi t6
tung trai phap luat. Nguoi tién
hanh t& tung vi pham phap luat,
0 y lam sai léch ho so vu an, btic
cung, nhuc hinh hodc gay oan,
sai phai chiu trach nhiém phap
ly twong xting.

Nam la, hoan thién co ché giam
sat tu phap va giam sat xa hoi doi
v6i hoat dong t6 tung hinh su.

SO 5 (144)@ THANG 5-2026

Bén canh co ché kiém tra, thanh
tra ndi bd, can tang cuong vai tro
gidm sat ciia co quan dan ctt, Mdt
tran T6 qudc, bao chi va xa hoi;
dong thoi mo rong kha nang tiép
can thong tin va minh bach hoa
hoat dong tw phap phu hop véi
yéu cau bao vé bi mat nha nudc
va bi méat diéu tra.

Sdu la, thiét 1ap co ché kiém
soat quyeén luc trong moi treong
t6 tung s6. Trong diéu kién
chuyén d6i s6 hién nay, can hoan
thién co ché quan ly va kiém soat
viéc thu thap, Iuu trit, chia sé va
st dung d liéu t6 tung dién tw;
dong thoi bao dam tinh minh
bach, kha nang truy vét va trach
nhiém giai trinh ddi véi cac hoat
dong t6 tung duoc thue hién trén
moi treong so.

Trong co ché nay, vién kiém
sat gitt vai tro trung tam trong
viéc bdo dam phap luat duoc
tuan thu, ki€ém sat tinh hop phap
cuia cac hoat dong td tung va gop
phan phong ngtra lam dung, 1oi
dung quyén luc trong hoat dong
tw phap. Pay clng la su cu thé
héa yéu cau cua Bang vé “hoan
thién co ché kiém soéat quyeén luc
nha nuwéc; ddy manh phong,
chong tham nhiing, tiéu cuc”*.

Giai phdp thuc hién chinh sdch

bé thuc hién hiéu qua chinh
sach kiém soat quyén luc tw phap
trong t& tung hinh s, can trién
khai dong bo cac giai phap vé lap
phap, t0 chitc bd may, co ché
thuc thi va diéu kién bao dam.

- Tiép tuc hoan thién B0 luat
TS tung hinh su theo hudng quy
dinh r6 rang, minh bach va c6
kha nang kiém ching d6i voi
tham quyén, trach nhiém va
trinh ty thuc hién quyén luc ctia
cac co quan tién hanh td tung;
dong thoi han ché t6i da cac quy
dinh mang tinh dinh tinh hodc
trao quyén qua rong.

4 Ngh1 quyet s 27- NQ/TW ngay 09/11/2022 Hoi nghi lan ‘thir séu Ban Chap hanh Trung wong Pang Khoa XIII vé tiép tuc
xdy dwng va hoan thién Nha nwée phip quyén xa hdi chit nghia Vigt Nam trong giai dogn méi.
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- Nang cao hiéu qua hoat
dong kiém sat tw phap cta vién
kiém sat, dac biét trong kiém sat
hoat dong diéu tra va kiém sat
viéc ap dung cac bién phap han
ché€ quyén con nguoi. Dong thoi,
can cung cd tinh doc 1ap, khach
quan cta tda an va nang cao chat
leong xét xit trén co so tranh
tung thuc chat.

- Hoan thién co ché trach
nhiém giai trinh va co ché xu ly
trach nhiém d6i véi nguoi tién
hanh 6 tung vi pham phap luat;
tang cuong kiém tra ndi bg,
thanh tra tw phap va co ché danh
gia hiéu qua hoat dong t6 tung
dwra trén cac tiéu chi cu thé nhw
thoi han giai quyét vu an, ty 1€ an
oan, sai, ty 1é vi pham t0 tung
hodc ty 1é ban an bi huy, stta.

- bdy manh tng dung cong
nghé so trong quan ly va giam
sat hoat dong t6 tung nhuw ghi
am, ghl hinh bat budc trong hoi
cung; xay dung ho so vu an dién
tw; thiét 1ap hé thong quan ly di

liéu t6 tung tap trung va co ché

truy vét dién tr doi voi cac hoat
dong td tung quan trong.

- Tang cuong dao tao, boi
dudng nhan luc tu phap theo
huwéng nang cao tu duy phap
quyeén, dao dtrc cong vu va van
hoa trach nhiém giai trinh; dong
thoi phat huy vai tro gidm sat
cta xa hoi, bao chi va nguoi dan
doi véi hoat dong tue phap trong
khudn kho phap luat.

Chinh sach phat trién t6

tung hinh su trong moi

truong sé

Yéu ciu chung ctia chinh sdch

Yéu cau chung cuia chinh sach
la thiét 1ap co s& phap ly dong bo

cho qua trinh chuyén doi tir “td

tung gié’y” sang “t0 tung s0”,
trong do Cong nghé va dit liéu
tro thanh nén tang hé tro to
chttc, quan ly va thuec hién cac

hoat dong td tung. Day khong
chi la yéu cau ky thuat hay yéu
cau hién dai hda hoat dong tw
phap, ma con la yéu cau cta cai
cach thé ché€ va d6i méi mo hinh
quan tri tu phdp trong Nha nuedc
phdp quyén xa hoi chu nghia
Viét Nam.

Chinh sach nay phai bao ddm
su két hgp hai hoa gitra yéu cau

nang cao hiéu qua hoat dong t&

tung véi yéu cau bao vé cong ly,
quyén con nguoi va kiém soat
quyeén lgc tu phap trong moi
treong s6. Viéc ting dung cong
nghé s6 trong t6 tung hinh sy
khong thé dan dén tinh trang
“cdng nghé hoa quyén luc” hodc

lam suy giam cac bao dam to

tung co ban. Nguoc lai, cong
nghe phai dwoc thiét ké nhw
cong cu ho tro minh bach hoéa
hoat dong tw phap, tang ceong
kha ndng giam sat, truy vét,
kiém tra va nang cao trach nhiém
giai trinh cta cac co quan tién
hanh t& tung.

Trong bodi canh t6i pham cong
nghé cao, toi pham xuyén qudc
gia va cac hanh vi pham tdi trén
khong gian mang ngay cang gia
tang, yéu cau hoan thién phap
luat vé ching ct dién tk, di liéu
s0 va cac phuong thtic t6 tung
dién t&@ dang trd nén cdp thiét.

biéu d6 doi hoi phap luat to

tung hinh s phai xac 1lap day du
co s¢ phép ly cho viéc thu thap,
lwu trix, bao quan, kiém tra, danh
giad va sit dung dit liéu dién t
nhu nguén ching ctt hop phap;
dong thoi phai xay du’ng co ché&
kiém soat hiéu qua nham bao
dam tinh xac thue, tinh toan ven

va tinh hop phép caa dir liéu s6

trong t6 tung hinh su.

Yéu cau phat trién to tung
hinh sy trong mdi truong s6
cling gan lién véi nhiém vu xay
dung Chinh phti s6, nén tu phap
s0 va chuyén doi s6 qudc gia

theo cac chu truong, dinh hudng
I6n cua Dang va Nha nuoc®.
Trong d¢, t6 tung hinh sw khong
chi dwoc nhin nhan la Iinh vuc
ap dung cong nghé ma con la
mot cdu phan ctia nén quan tri
quoc gia s6, doi hoi su lién thong
dtr liéu, két ndi ha tang sd va
phoi hop dién ti gitta cac co
quan tién hanh td tung.

Muc tiéu ciia chinh sdch

Thir nhit, xay dung co so
phap ly day du cho viéc hinh
thanh va van hanh hé sinh thai t&
tung dién tw, timg budc thay thé
phuong thic t6 tung truyen
thong bang mo hinh t& tung s0.

Thit hai, thtra nhan va hoan
thién co ché€ phap ly doi véi
chttng ct dién tx, dix liéu dién ti
va cac hoat dong t6 tung duoc
thuc hién trén moi truong so.

Thi ba, xay dung nén tang dir
liéu va co ché két ndi, chia sé dx
liéu gitra cac co quan tién hanh
t6 tung nham nang cao hiéu qua
phdi hop, giam thu tuc hanh
chinh va ting kha nang kiém
soat hoat dong t0 tung.

Thir tir, bao ddm an ninh, an
toan dir liéu va bao vé dix liéu ca
nhan trong toan b qua trinh thu
thap, quan ly, luu trit va st dung
d@ liéu t0 tung.

Thir nam, tang cuong tinh
minh bach, kha nang truy vét va
trach nhiém giai trinh trong hoat
dong t0 tung thong qua tng
dung cdng nghé s va cac cong
cu quan tri dit liéu hién dai.

No¢i dung cua chinh sdch

Trong tam cua chinh sach la
xay dung co s& phap ly va ha
tang thé ché cho nén td tung hinh
sw dién tk trong diéu kién
chuyén d6i s6 qudc gia.

Mpt la, xay dyng va van hanh
ho so vu an dién ti, ting budc
thay th€ mo6 hinh ho so gidy
truyén thong. Theo d¢, toan b tai
liéu, chiing ctt, quyét dinh t0 tung

5 Ngh1 quyet s0 57-NQ/TW ngay 22/12/2024 ctia BO Chinh tri vé dgt pha phit trién khoa hoc, cong nghé, déi mdi sing tao va
chuyén doi so' quoc gia; Nghi quyét s& 52-NQ/TW ngay 27/9/2019.
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va dit liéu lién quan dén vu an
phai duoc s6 hda, quan ly tap
trung va co6 kha nang truy cap,
kiém tra, chia sé theo tham quyeén.
HO so vu an dién t khong chi
g6p phan giam chi phi, rat ngan
thoi gian t0 tung ma con tang
ceong kha nang kiém soét, giam
sat va truy vét hoat dong td tung.

Hai la, hoan thién co s6 phap
ly vé ching ct dién t& nhu mot
loai chting ct hgp phép trong to
tung hinh sy. Chinh sach nay doi
héi phai quy dinh rd vé nguon div
liéu dién tiz, trinh tir thu thap, bao
quan, phuc hoi, giam dinh, danh
gia va st dung dit liéu dién tw;
dong thoi xac 1ap cac tiéu chuan
phap ly vé tinh xac thuee, tinh toan
ven, tinh lién tuc va kha ndng
kiém ching cta ching ctt s6.

Ba la, phat trién nén tang chia
sé va két ndi di liéu gitra cac co
quan tién hanh t6 tung theo
hudng lién thong, dong bo va an
toan. Viéc xay dung co so dit liéu
t0 tung dung chung va hé thong
két noi dién ti gitta co quan diéu
tra, vién kiém sat, toa an, co quan
thi hanh &n va céc co quan lién
quan sé gop phan nang cao hiéu
qua phdi hop, giam tinh trang
chong chéo, that lac hodc sai léch
thong tin trong qua trinh td tung.

Bon la, mé rong iing dung chir
ky s0, dinh danh dién t&r va cong
nghé so trong cac hoat dong to
tung nhu tong dat dién tw, tiép
nhan tai liéu dién t&, quan ly ho
s0 s0, xét Xt truec tuyén va quan
ly dx liéu t6 tung. Day la bude
chuyén quan trong nham hién
dai héa quy trinh td tung va nang
cao hiéu qua quan tri tue phép.

Ndam Ia, hoan thién co ché bao
dam an ninh, an toan di liéu va
bao vé di liéu ca nhan trong to
tung hinh si. Chinh sach nay yéu
cau phai thiét lap cac tiéu chuan
bao mat nghiém ngat ddi voi hé
thong dir liéu t6 tung; kiém soat
chat ché quyén truy cap, khai
thac va chia sé dir liéu; dong thoi

quy dinh ro tradch nhiém phép ly
doéi voi cac hanh vi 1o ri, chiém
doat, lam sai 1éch hoac stt dung
trai phép di liéu td tung.

Siu la, xay dung co ché kiém
soat tinh hop phap cta dit lieu
va ching ctt s6 trong hoat dong
t0 tung. Trong co ché nay, vién
kiém sat can duwoc thiét ké nhw
thiét ché trung tam kiém sat tinh
hop phap cua hoat dong thu
thap, xtt ly va st dung dix liéu
dién ti¢, bdo dam rf?mg dt liéu so
duoc st dung trong t6 tung phai
c6 nguon goc hgp phap, duoc
thu thap dung trinh ty va khong
xam pham trai phap luat quyén
con nguoi, quyén cong dan.

Bay la, hoan thién co s& phap
ly d6i véi cac hoat dong t6 tung
trén khong gian mang va hop tac
quoc té€ vé dir liéu dién ti, ddc
biét trong xtr ly toi pham cong
nghé cao, toi pham xuyén qudc
gia va cac vu an co yéu td nudc
ngoai. Diéu nay bao gom co ché
twong tro tw phap dién tk, thu
thap di liéu xuyén bién gidi va
phdi hgp qudc té trong bao dam
an ninh di liéu tw phap.

Giai phdp thuc hién chinh sdch

- Stra d0i, b6 sung B luat T
tung hinh sy va cdc van ban
phép luat c6 lién quan nham
hoan thién co s& phéap ly ddi véi
ho so dién ti, chiing ct dién t,
chtt ky s0, dinh danh dién ta, xét
Xt truc tuyén va cac hoat dong
t0 tung trén moi treong sd. Viéc
hoan thién phap luat phai bao
dam tinh dong bd véi phap luat
vé giao dich dién t&, an ninh
mang, bao vé dit liéu cd nhan va
chuyén doi s6 qudc gia.

- Xay dung ha tang cong nghé
va hé thong d liéu tu phap hién
dai, bao dam tinh lién thong,
dong bo va an toan gitra cac co
quan tién hanh t6 tung. Diéu nay
bao gom viéc phat trién trung
tam di liéu t0 tung, nén tang
chia sé dit liéu dung chung, he

SO 5 (144)@ THANG 5-2026

thong luu trit ho so dién t va
cdc cong cu hd trg phan tich,
quan ly dix liéu o tung.

- Xay dung co ché kiém tra,
giam sat va kiém toan dit liéu tu
phéap nham bao dam tinh minh
bach, kha nang truy vét va trach
nhiém giai trinh trong moi
treong s6. Dac biét, phai hoan
thién co ché€ kiém soat quyén
truy cap dit liéu, quan ly nhat ky
dién t&* va bao dam an toan
thong tin doi voi toan bd hé
thong t0 tung dién tu.

- Tang cuong dao tao nhan
luc tu phap vé cong nghé s6, dr
liéu dién t& va ky ndng td tung
s0; phat trién d6i ngti chuyén gia
giam dinh d liéu dién tkx va
chuyén gia an ninh mang phuc
vu hoat dong t6 tung hinh su.

- bady manh hgp tac qudc t€
trong linh vuc t6 tung s6, chia sé
kinh nghiém xdy dung nén tuw
phap dién ttr, dao tao nguén nhan
luc va phoi hop xt ly t6i pham
cong nghé cao, qua doé nang cao
nang luc ctia hé thdng tu phap
Viét Nam trong bdi canh hoi nhap
va chuyén déi so toan cau.

Chinh sach héi nhap quéc
té trong té tung hinh su

Yéu cdu chung ctia chinh sdch

Trong boi canh toan cau hoda
va hoi nhap qudc t€ sau rong, t&
tung hinh sy khong con la linh
vitc mang tinh ndi by thuan tay
cua moi qudc gia ma ngay cang
chiu sy tdc dong manh mé cta
cac quan hé phap ly qudc té, cac
chuan muc phép ly toan cau va
si gia tang cua cac loai tdi pham
xuyén quoc gia. Sw phat trién ctia
t0i pham cong nghé cao, rira tién,
khung b8, mua ban nguoi, tham
nhiing, t0i pham mang va cac
hanh vi pham ti 6 yéu t6 nudc
ngoai dang dat ra yéu cau phai
hoan thién phéap luat t6 tung
hinh su theo huedng mo, hién dai
va c6 kha nang twong thich voi

moi truong phap ly qudc té.
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Yéu cau chung cuia chinh sach
nay la xay dwng co so phap ly
day du cho hop tac qudc té€ trong
t0 tung hinh sw, bao dam su két
hop hai hoa gita yéu cau chu

dong, tich cuc hoi nhap quoc t&

véi yéu cau il viing chu quyeén
phap ly qudc gia, bao vé 1oi ich
qudc gia - dan toc va bao dam
tinh doc lap ctia hé thong tu
phap Viét Nam. Hoi nhap qudc
t€ trong td tung hinh sy khong
chi la yéu cau cta hop tac dau
tranh phong, chdng t6i pham ma
con la diéu kién nang cao ning
Iwc, tinh hién dai va tinh chinh
danh ctia nén tu phap trong Nha
nudc phap quyén xa hoi chu
nghia Viét Nam.

Chinh sach nay pha1 duoc tlep
can trén co sd nguyén tac “hoi
nhap c6 chon loc, cha dong va
pht hop”, theo d6 viéc ti€p thu
cac chuan muc qudc t€ va kinh
nghiém nudc ngoai can dugc thuee
hién moét cach than trong, phu
hop v6i diéu kién chinh tri, phap
ly, van hoa va trinh d6 phat trién
cua Viét Nam®.

Trong diéu kién hién nay, yeu
cau hoi nhap quoc t& con gan
chdt véi nhiém vu nang cao hiéu
qua xu ly t0i pham xuyén qudc
gia va toi pham trén khong gian
mang. Cac hoat dong diéu tra,
thu thap chiing ctt, phong toa tai
san, dan dd va tuong tro tue phap
ngay cang doi hoi co ché€ phdi
hop quéc t&€ hiéu qua, nhanh
chéng va cé tinh twong thich
phap 1y cao. Diéu d6 dit ra yéu
cau hoan thién co so phap ly cho
hop tac quoc t€ trong to tung
hinh su theo hudng linh hoat,
minh bach va phtu hop vdéi cac
cam két qudc t€ ma Viét Nam la
thanh vién.

Dong thoi, yeu cau hoi nhap
quéc té cling gan v0i viéc bao
dam t6t hon quyén con nguoi

trong t0 tung hinh su. Viéc ndi

luat hoa cac chuan muc qué’c t&

ve quyen con nguodi va cong
bang t& tung khong chi la nghia
vu quoc té€ ma con la diéu kién
nang cao chat luong ctia hé
thong tu phap hinh sy Viét Nam
trong bdi canh phat trién mai.

Muc tiéu cua chinh sdch

Thir nhit, hoan thién co so phap

ly cho hop tac qudc té€ trong to

tung hinh s, ddc biét trong Iinh
vuc teong tro tw phap, dan do,
chuyén giao nguoi bi két an va thu
thap chting ctt xuyén bién gidi.
Thit hai, nang cao hiéu qua phoi
hop qudc t€ trong ddu tranh
phong, chong tdi pham xuyén
qudc gia, toi pham cong nghé cao

va cac loai toi pham c6 yéu to

nudc ngoai.

Thir ba, titng bude noi luat hoa
cac chuan muc qudc té tién bo vé
Cong bang to tung, quyen con
nguoi va bao vé quyén ctia nguoi
tham gia t0 tung,.

Thir tw, hoan thién co ché

phap ly ddi voi chiing ct, dix liéu

va hoat dong t6 tung cé yéu td

nudc ngoai, bao dam tinh hop
phap, kha nang kiém ching va
pht hop voi phap luat Viét Nam.

Thir nam, nang cao nang lyc
hop tac qudc t€ cua cac co quan
tién hanh td tung va xay dung
doi ngti can bo tu phap co trinh
do chuyén mon, ky nang va nang
lyc dap tng yéu cau hoi nhap
quoc té.

No¢i dung cua chinh sdch

Trong tam cua chinh sach la

hoan thién co ché€ phéap ly va thé

chéhop tac qudc t€ trong td tung
hinh sy theo hwdng hién dai,
hiéu qua va phu hgp véi yéu cau
hoi nhap qudc t€ toan dién.

Mot la, tang cueong tuong tro
tw phap trong linh viec hinh sy,
dac biet trong cac hoat dong thu
thap chiing ctt, xac minh dit liéu
dién ta, phong tda tai san, dan

do, chuyén giao nguoi bi két an
va thyc hién cac yéu cau t6 tung
o6 yéu to nudc ngoai. Chinh sach
nay doi hoi phai hoan thién céac
quy dinh vé trinh tu, tha tuc,
tham quyén va co ché phoi hop
gitta cac co quan c6 tham quyén
cta Viet Nam vodi co quan tuw
phap nudc ngoai.

Hai la, hoan thién co ché phap
ly d6i véi ching ct va dir liéu
thu thap ttt nuwdc ngoai. Theo do,
can thtra nhan c6 diéu kién gia tri
phép ly caa ching ca, dit liéu
dién tr va tai liéu to tung do co
quan c¢6 thAm quyén nudc ngoai
cung cap trén co s& phu hop véi
phép luat Viét Nam, diéu udc
quoc t¢€ ma Viét Nam la thanh
vién va cdc nguyén tic co ban
cua t6 tung hinh sw Viét Nam.

Ba la, xay dung co ch& hop tac
hiéu qua trong xtt 1y cac loai toi
pham xuyén quéc gia va toi
pham cong nghé cao. Diéu nay
bao gdm co ché chia sé thong tin,
phdi hop diéu tra, xac minh d@
lieu dién tu, truy tim tai san va
hé tro ky thuat gura cac co quan
tién hanh t6 tung cua Viét Nam
véi cac doi tac quoc té.

Bon la, ti€p tuc nodi luat hoa
cac cam két qudc t€ vé td tung
hinh sy va quyén con nguoi ma
Viét Nam la thanh vién. Chinh
sach nay huong tdi viéc tirng
budc hoan thién cac quy dinh vé
suy . doan vo tdi, quyen bao chira,
quyen duwoc xét xtit cong bang,
bao vé di liéu ca nhan, quyén
clla nguoi bi tam gitt, tam giam
va cac bao dam t6 tung khac phu
hop vdi cac chuan muec phap ly
tién bo ctia quoc té.

Nim la, hoan thién co ché giai
quyét cac vu an cd yéu té nudc
ngoai va cac hoat dong td tung
trén khong gian mang. Trong boi
canh dit liéu xuyén bién gidi va
cac nén tang s6 toan cau ngay
cang pho bién, phap luat t6 tung

6 Nghl quyet s0 27-NQ/TW ngay 09/11/2022 Hoi nghi lan tht sdu Ban Chap hanh Trung wong Dang Khoa XIII vé tiép tuc
xdy dwng va hoan thién Nha nwée phap quyén xa hgi chit nghia Viét Nam trong giai doan méi.
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hinh sy can quy dinh r6 vé thim
quyen trinh ty thu thap d@ liéu
xuyen quoc gia va co ché phdoi
hop véi cac nha cung cap dich
vu s6 nudc ngoai.

Sdu la, nang cao vai tro cua
vién kiém sat trong hop tac quéc
t&€ vé cong to va kiém sat tu
phap. Trong co ché€ nay, vién
kiém sat khong chi thuwc hién

chttc ndng ph6i hop qudc t&€

trong truy t6 va kiém sat hoat
dong tw phap ma con gitt vai tro
quan trong trong kiém sat tinh

hop phap cta cac hoat dong to

tung cé yéu t& nudc ngoai, bao
dam viéc thuec hién twong tro tw
phap va st dung chiing ¢t quéc
t& phu hop véi phap luat Viét
Nam va cac cam két qudc té.
Chinh sach nay phtu hop véi
chu treong cua Dang vé “chu

dong, tich cuc hoi nhap qudc té

toan dién, sau rong”?, dong thoi
dap tng yéu cau nang cao hiéu
qua dadu tranh phong, chdng toi
pham trong bdi canh toan cau
hoéa va chuyén doi s6.

Giai phdp thuc hién chinh sdch

- Tiép tuc ra soat, stra doi va
bd sung B0 luat TG tung hinh sy
cung cac van ban phép luat lién
quan nham hoan thién co so
phap ly cho hop tac qudc té trong
Iinh viec hinh sy, bao dam tinh

dong bo voi cac diéu wdc qudc t&

ma Viét Nam la thanh vién.

- bdy manh viéc ky két, gia
nhap va thuc hién hiéu qua cac
diéu wdéc qudc t&€ song phuong
va da phuong vé tuong tro tu
phap, dan d¢, chuyén giao ngudi
bi két an va hgp tac ddu tranh
phong, chdng tdi pham xuyén
qudc gia.

- Xay dung co ché phéi hop
lién nganh hiéu qua gitra cac co
quan diéu tra, vién kiém sét, toa
an, co quan thi hanh an va cac co
quan d6i ngoai trong xt ly cac
vu an c6 yéu td nudc ngoai; dong

thoi tdng cuong co ché trao doi
thong tin va phdi hop ky thuat
voi cac td chiee quoc t€ va co
quan tu phap nudc ngoai.

- Nang cao nang lyrc ciia nhan
lwec tu phap trong linh viec hop
tdc quoc t€, ddc biét vé ngoai
ngtt, phap luat qudc t€, ky nang
xtt ly chttng ctt xuyén bién gioi
va t0 tung dién tir qudc t&; xay
dung d6i ngti chuyén gia chuyén
sau vé tueong tro tw phap va toi
pham cong nghé cao.

- Tang cuwong dau tu ha tang
cong nghé va nén tang dir liéu
phuc vu hgp tac tu phap qudc té;
xay dung co ché bao dam an
ninh dit liéu, bao mat thong tin
va kiém soat viéc chia sé dit liéu
tw phap trong mdi truong sd
nham dap ung yéu cau hoi nhap
quéc t€ va bao vé chu quyén

phap ly qudc gia.
Két luadn

Hoan thién Bo luat T6 tung
hinh sy hién hanh la yéu cau
quan trong trong tién trinh xay
dung Nha nudc phdp quyén xa
hoi cht nghia Viét Nam, cai cach
tu phap va phat trién dat nudc
trong giai doan mdi. Qua trinh
nay doi hoi phai duoc tiép can
trén co s cac dinh huédng chinh

SO 5 (144)@ THANG 5-2026

Hinh minh hoa.

sach tong the, dong bo va hién
dai nhdm bao dam su can bang
gitra yéu cau dau tranh phong,
chdng tdi pham véi bao vé cong
ly, quyén con nguoi va quyén
cong dan.

Trong b6i canh chuyén doi sd,
hoi nhap qudc t€ va su phat trién
cta cac loai tdi pham mai, phap
luat t6 tung hinh sy can tiép tuc
dwoc hoan thién theo hudong dan
chu, Cong bang, minh bach, hién
dai va hiéu qua hon. Viéc hoan
thién B luat T6 tung hinh sw
khong chi nham nang cao chat
long hoat dong tu phap ma con
gop phan tang cuong kiém soat
quyén luc, bao vé quyén con
nguoi va cung ¢ niém tin cua xa
hoi déi voi cong ly.

Trén co so do, viéc tiép tuc
nghién cttu, hoan thién va to
chttc thuc hién hiéu qua cac dinh
hwdng chinh sach vé md hinh t6
tung, bao dam quyén con nguoi,
kiém soat quyén luc tu phap, to
tung s6 va hoi nhap qudc t€ sé
tao nén tang cho viéc xay dung
nén td tung hinh sy hién dai, phu
hop véi yéu cau phat trién
nhanh, bén vitng cua dat nudc
trong giai doan moi.

VK.V-HA.T

”Dang Cong san Viét Nam, Viin kién Dai hi dai biéu toan quoc lin thir XIV, Nxb Chinh trj qudc gia Su that, Tap I, Ha Noi, 2026.
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HOAN THIEN Cco CHE GUAN LY
TAI SAN MA HOA TAl VIE'I' NAM
TRONG BOI CANH CHUYEN DOI SO

NHOM TAC GIA®

Tém tdt: Bio cio ciia Hiép hji Blockchain va tai san s6'Viégt Nam (VBA) cho thdy, Viét Nam cit ndm nguoi
thi sé c6 mot nguedi sé hivu tai san s6, vdi ghi nhdn dong von hon 220 ty USD va vin dang tiép tuc tang nhanh!.
Xu hwong trén dwoc thiic ddy béi sw gia ting trong viéc st dung nén ting cong nghé, sw phd bién ciia cdc ing
dung tai chinh s6 va dic bi¢t la sw quan tam cua nguwoi din doi voi cac logi tai san md hoa nhw Bitcoin, ETH,
NFT... Tuy nhién, sw dot phd cia khoa hoc cong nghé cféng thoi tao ra nhitng tro ngai, thach thirc vé an toan
bao mat, khd ning kiém sodt, quan ly. Tir dé dan dén yéu ciu cdp thiét 1o phdi tgo ra co ché'quan Iy nghiém ngut
nham kiém sodt tai sin ma hoa trong nén kinh té's6’hi¢n nay. Bai viét tap trung phan tich quy dinh phap ludt ve
quan ly tai san md héa, 1wng dung cong nghé lam dong liec vi mé dé' nang cao vi thé' quoc té, qua dé phdc thdo
bikc tranh toan canh vé thdch thirc va co hgi doi voi loai tai san nay.

Tir khéa: Tai san md hoa, rui ro, quan 1y tai san md hoa.

Abstract: A report by the Vietnam Blockchain and Digital Asset Association (VBA) shows that one in five
people in Vietnam will own digital assets, with recorded capital flows of more than 220 billion USD and
continuing to increase rapidly. The above trend is driven by the increase in the use of technology platforms, the
popularity of digital financial applications and especially people’s interest in crypto assets such as Bitcoin, ETH,
NFT... However, the breakthrough of science and technology also creates obstacles and challenges in terms of
safety, security, control and management. This leads to an urgent need to create a strict management mechanism
to control crypto assets in today’s digital economy. The article focuses on analyzing law regulations on crypto
assets management, applying technology as a macro driver to enhance international position, thereby sketching

a comprehensive picture of challenges and opportunities for this type of asset.
Keywords: Crypto assets, risk, crypto asset management.

Patvan dé

Trong boi canh toan cau héa
hién nay, Viét Nam dang khan
treong hoan thién khung phap ly
trong quan ly tai san san s6 noi
chung va tai san ma hda ndi riéng.
Su bung no cta tai san ma hoa da
mo ra ky nguyén moi cho tai
chinh phi tap trung va hop dong
thong minh, gitp t6i wu hda hiéu
suat va minh bach hoéa giao dich
xuyén bién gidi. Cac tai san nay
bao gom tién dién tir nhw Bitcoin,

Ethereum, Token... khong chi thé

hién duoc gia tri & dang tién dién
tee thong thuong ma con mang
dén kha nang giao dich an toan,
to1 wu hoa loi nhuan va loai bo
nhu cau vé trung gian truyén
thong. Diéu quan trong nhat la su

phat trién caa cac tang dung tai
chinh s dang gép phan lam mo
dan ranh gioi gitra cac hé thong
tai chinh truyén thong va cac giai
phap s6, thtc ddy qua trinh
chuyén ddi s6 trong toan bo chudi
gia tri kinh té. Tai san ma hoa
khong chi don thuan 1a mot cong
cu dau tu ma con la mot phan
quan trong cta qua trinh s6 hoa
kinh té, hita hen mang lai nhitng
thay ddi to 16n vé co cdu va hoat
dong ctia hé thong tai chinh trong
twong lai, gop phan dinh hinh lai
cach thirc trao do6i gia tri trén
pham vi toan cau.

Tai Viét Nam, nhan thic ro
tam quan trong va thach thiic cua
tai san ma hoda, hé thong phap
luat dang cé nhitng chuyén bién

manh mé. Viéc Qudc hoi thong
qua Luat Cong nghiép cong nghé
s0 nam 2025 va Nghi dinh s6
05/2025/ND-CP nham quan ly tai
san s6 noi chung va cac loai tai
san ma hda ndi riéng da cho thay
quyét tam cua Chinh phu trong
cudc dua kinh té's6 va tao da cho
nhitng budc tién dot pha ctia Viét
Nam trén ban d6 cong nghé toan
cau. Su hién dién ctia cic van ban
luat nay la minh chitng 6 nét cho
thay khung phap ly ctia Viét Nam
da bat nhip véi thuee tién xa hai.
N6 khong chi cham duet giai doan
“khoang trong phap ly” doi voi
tai san ma hdéa ma con dit nén
mong then chét cho co chébao vé
nha dau tu, bdo ddm an ninh tai
chinh qudc gia trong bdi canh

* Dinh Hitu Pang Khoa, Hoang Phuwong Duyén, Pham Lé Diéu Anh (Hoc vién Toa an).

! Dwong Trang, Tai san md hoa Viét Nam cham mdc 220 ty USD, https://markettimes.vn/tai-san-ma-hoa-viet-nam-cham-moc-

220-ty-usd-91939.html
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dong von dang hoat dong manh
mé. Tuy nhién, trudce su bién doi
khong ngiing ctia cong nghé va
cac hinh théi tai san sO da dang,
thuec tien ap dung phap luat van
con ddi mat véi nhieu vudng
mac va thach thtic trong tinh
hinh mdi. Xudt phat tir thuc té
do, bai viét tap trung nhan dién
nhitng rao can hé thong va thach
thiec phat sinh trong bdi canh
méi, tr d6 kién nghi cdc giai
phép trong tam nham hoan thién
hanh lang phap ly va co ché€ quan
ly tai sdn ma hoa tai Viét Nam.

Khai niém va cach tiép can

vé tai san ma héa

Tai san ma hoa dong thoi ndi
ham cta tai san s6 da trai qua su
phét trién manh mé va ngay cang
khéng dinh duoc vi thé cia minh
trong xu hudéng mdi, thay thé cho
cacloai tai san truyén thong thong
thuong nhu vang, gidy to ¢ gia...
Loai tai san nay da tro thanh mot
khai niém khong con xa la véi moi
nguoi dan trong xa hoi, tham chi
la yéu t0 then chot phat trién nén
kinh t€ toan cau trong ky nguyén
moi cua nhan loai.

Tai san sé’

Cé nhiéu dinh nghia khac
nhau vé tai san sd. So Thué€ vu
lién bang ctia Hoa Ky (Internal
Revenue Serv1ce) cho rang “Mot
tai san kij thudt s6'la tai san dwoc
lvew trie dwdi dang kij thudt s6'va cé
thé' dwoc mua, ban, sé hitu, chuyén
nhwong hodc giao dich”?. Tt dinh
nghia nay, c6 thé hiéu tai san ky
thuat s6 la mot loai tai san phi
vatly, tiec khong ton tai nhw mot
thuc thé vat chat nhat dinh ma
ton tai dudi dang ky thuat sd va
tai san ky thuat s6 ciing cé cac
thudc tinh phap dinh nhu cac

loai tai san thong thuwong khac,
c6 thé dwoc mua, ban, so httu va
chuyén nhuwong hay bat ¢ hinh
thirc giao dich nao khac. biéu
nay c6 nghia la nguoi s¢ httu c6
quyeén stt dung, khai thac va dinh
doat tai san ky thuat s6 nhu bat
ky loai tai san thong thwong nao
khac. Theo Luat Cong nghiép
cong nghé s6 nam 2025 cua Viét
Nam, “tai san so'la tai san theo quy

dinh ctia BO ludt Dan sw, dwoc thé

hién dwéi dang dir ligu s6, dwoc tao
ldp, phét hanh, lwu trit, chuyén giao
va xdc thiee boi cong nghé so'trén moi
triwong dién tir”®. Nhu vay, tai san
s0 la nhitng tai san 6 gia tri thuee
t€, duoc phap luat cong nhan va
bao vé tuong duwong nhu tai san
httu hinh, nhung lai ton tai dudi
dang “vo hinh” 1a cac dir liéu dién
te. Thay vi cam ndm duoc nhu
vang hay bat dong san thi tai san

s0 o dinh danh ro6 rang, co thé

mua bén, chuyén nhuong minh
bach va dwoc B luat Dan sy bao
ho quyén 1oi cho nguoi so hitu.

Tadi san ma héa

“Tai san ma hoa” c6 ngudn goc
tir thuat ng tiéng Anh la “crypto
assets”. Thuat nglt “crypto” co
nguon goc tu tiéng Hy Lap c6
kryptos (koumtdg), mang nghia
la dn gidu, bi mdt hodc dwoc che
gidu*. Ttr goc nay dwoc st dung
rong rai trong nhiéu linh viec hoc
thuat d€ chi nhing co ché€ hodc
phuwong phap lién quan dén viéc
che gidu, ma hda hodc bao vé
thong tin khoi su truy cap trai
phép. Ttr d6 hinh thanh nén thuat
nglt cryptography (mat ma hoc),
ttee 1a khoa hoc nghién ctru cac
phuong phap ma hoa va giai ma
thong tin nham bao dam tinh bao
mat, toan ven va xac thue caa di
liéu trong qud trinh truyén tai va
luu trie. Tk cach ti€p can trén, ly

2IRS, “Digital assets”, https://www.irs.gov/filing/digital-assets.
% Diéu 46 Luat Cong nghiép cong nghé s6 nam 2025.

* https://www.dictionary.com/browse/crypto#:~:text=m%E1%BA%ADt%20m %C3%A3%20h%E1%BB %8Dc%20.,t%C3%
ADnh%20t%E1%BB%AB,t%C3%A An%20ph%C3%A1t%20x%C3%ADt%20b%C3%AD %20%E1%BA %A%, ngay 23/03/2026
® Chris Brummer, Cryptoassets: Legal, Regulatory, and Monetary Perspectives (2019), https://academic.oup.com/book/35207 ngay 19/03/2026.
®Hacker, P., & Thomale, C. (2018). Crypto-Securities Regulation: ICOs, Token Sales and Cryptocurrencies under EU Financial Law,
https://doi.org/10.1515/ecfr-2018-0021
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do goi cac tai san nay 1a tai san ma
hoda la vi sy ton tai va van hanh
ctia no6 thong qua cac ky thuat
mat ma phtc tap trén mang.
Chinh dac diém nay tao nén sy
khéc biét co ban gitra tai san ma
hoéa véi nhiéu dang tai san s6
khéc boi viéc xac lap va bao vé
quyén so httu doi voi tai san ma
héa phu thudc cht yéu vao cong
nghé mat ma va ha tang cong
nghé sd thay vi sy kiém soat truc
ti€p cua mot to chirc trung gian.

Vé hoc thuat, khai niém tai san
ma hoa (crypto assets) co thé
dwoc cac hoc gia trinh bay theo
nhiéu cach tiép can khac nhau.
Duvay, vé co ban, cac quan diém
nay co sy thong nhat tuong dai
khi déu gan tai san ma hda voi
nén tang cong nghé blockchain va
s0 cai phan tan (DLT). Chris
Brummer cho rang tai san ma
hoa la cac don vi gia tri duoc tao
ra va luu hanh trén nén tang cong
nghé blockchain, c6 thé duoc st
dung nhu phuong tién trao doi,
cong cu dau tu hodc phuong
thite luu trix gia tri°. Trong khi
do, Philipp Hacker va Chris
Thomale dinh nghia tai san ma
hoéa la biéu hién gia tri duoc ghl
nhan bang cong nghé mat ma va
cong nghé so cai phan tan (DLT),
c6 thé duoc luu trit va chuyén
giao trong moi treong ky thuat
s0. Shermin Voshmgir cling dua
ranhan dinh tuong tu, tai san ma
héa la cac tai san ky thuat sd duoc
bao dam bang co ché mat ma va
dwoc ghi nhan trén blockchain,
cho phép nguoi dung xac lap
quyeén so hitu va chuyén giao ma
khong can trung gian®. Nhu vy,
mac du c6 nhung cach dién dat
khac nhau, cac quan diém hoc
thuat déu thong nhat ¢ diém cot
16i khi xem tai san ma héa la mot
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dang tai san ky thuat s6 duoc tao
lap va xac thuc bang cong nghé
mat ma (nén tang blockchain va
cong nghé sd cai phan tan), dong
thoi c6 kha nang duwgc chuyén
giao va khai thac gia tri trong
moi treong so.

Tai Viét Nam, néu nhuw tai san
ao thuong dugc luu trit trén may
chu tap trung ctia mot cong ty va
phu thudc vao su ton tai ctia cong
ty do, thi tai san ma hda duoc dinh
nghia dya trén nén tang cong nghé
xac thue phi tap trung. Luat Cong
nghiép cong nghé sd nam 2025
quy dinh: “Tai san ma hoa la mot
loai tai san s6 st dung cong nghé
ma hoa hodc cong nghé s6 c6 chire
nang tuong tu dé xac thyc doi véi
tai san trong qud trinh tao lap,
phat hanh, lvu trit, chuyén giao.
Tai san ma hda khéng bao gom
ching khoan, cac dang sd cua tién
phap dinh va tai san tai chinh khac
theo quy dinh cta phap luat vé
dan sy; tai chinh...””. Diém mau
chét tao nén sw khac biét dé€ phan
loai tai san ma hoa véi tai san ao la
“xac thiec bdi cong nghé ma hoa”.
biéu nay 6 nghia la quyén so httu
tai san ma hda khong duoc chitng
nhan boi mot nguoi quan tri hay
mot t0 chite trung gian, ma duoc
bao ching bang cac thuat toan
phtic tap nhw blockchain, s cai
phan tan DLT va cac cap khoa ma
hoéa (private key). Su khac biét vé
cong nghé nay dan dén mot thay
ddi can ban vé tinh chat quyeén so
htru. Néu nhu tai san 4o nhw vat
pham game luén phu thudc vao
sw ton tai cua may cha nha phat
hanh, tirc la nguoi choi c6 thé mat
trang tai san néu nha phéat hanh
dong ctra dich vu hoac khoa tai
khoan game thi tai san ma hoda
trao cho nguoi dung quyén kiém
soat tdi thuwong va doc lap. Luc

nay, cong nghé blockchain déng
vai tro ghi nhan lich st giao dich
vao sO cai cong khai ma khong
mot ca nhan hay t6 chire don 1é
nao co thé don phuong can thiép,
stta doi hay x6a bo dir liéu. Nhue
vay, tai san ma hoa duoc hiéu la
san pham cong nghé duoc tao ra,
phathanh, luu trl, chuyén giao va
xac thyre quyén so hitu qua cong
nghé s, cu thé'1a cong nghé chuoi
khéi hay con dugc biét tdi 1a cong
nghé blockchain va cling chi dwoc
xem 1a tai san khi con nguoi c6 thé
so hitu theo quy dinh phap luat.
Caéch ti€p can nay cua phap luat
Viét Nam pht hop véi xu hudng
chung cua thé gidi va cac quan
diém hoc thuat hién nay.

Thuc trang quan ly tai san

ma hda tai Viét Nam

Hién nay, cac s liéu vé hoat
dong phat hanh, giao dich, ndm
gitt tai san ma hda, tai san ao tai
Viét Nam dwoc nhiéu td chirc
nghién ctru va cong bd nhu cac
t0 chitc nuwdéc ngoai Chainalys,
Statista, PwC,... hay trong nuwdc
cta Hiép hdi Blockchain va tai
san s6 Viét Nam (VBA). Céc sd
liéu nay chua duoc kiém ching
doc lap lai do khai thac di liéu
chuyén sau va mdi t6 chtic cd
cach thong ké khac nhau. Tuy
nhién, trong tai liéu nghién cttu
6 thé dua trén cac td chire qudc
t€ va trong nude chon loc c6 uy
tin sit dung nhiéu dé lam co so
danh gia thuc trang thi truong
Viét Nam.

Thit nhit, ha tang cong nghé va
ky thuat hién tai cta Viét Nam
van chua theo kip va chua déng
bo dé€ nhan dién va quan ly tai san
ma hda, tai san 4o theo xu hudng
phat trién ctia thé gidi. Viét Nam

7 Piém b khoan 2 Diéu 47 Luat Céng nghiép cong nghé s6 nam 2025.
8 Truong Trung, Ptec Hiép, Thanh Hiép, M¢ cinh cita ndi véi tai sin so, https://tuoitre.vn/mo-canh-cua-noi-voi-tai-san-so-
20260105082137353.htm#:~:text=The0%20%C4%9, ngay 20/3/2026.
® Hong Hanh, Gidm riii ro tai san s6° Vit Nam cin hé thong truy vét on-chain, https://thoibaonganhang.vn/giam-rui-ro-
tai-san-so-viet-nam-can-he-thong-truy-vet-on-chain-174867.html#:~:text=C%C3%A1c%20chuy%
C3%AAn%20gia%20kh%E1%BA%B3ng %20%C4%91%E1%BB %8Bnh,an%20t0%C3%A0n%20v %C3%A0%20minh%20b%E1

%BA%Alch, ngay 20/3/2026.

dang ding trude yéu cau phat
trién nhanh ha tang céng nghé
hién dai d€ quan ly tai san sd. Cho
dén nay, ching ta maéi chi trién
khai mét sd giai phap thi diém
nho 1é chit chua ¢é mot kién triic
quoc gia hoan chinh. Vi dy, ba
Nang vira cdp phép thtr nghiém
giai phap MIMO cho phép chuyén
doi USDT sang VND theo md
hinh trung gian kem eKYC va
phan tich chudi khéi dé kiém tra
“d0¢ sach” cuia vi nguoi dung®. Tuy
nhién, MIMO chi chay ¢ pham vi
gioi han va can két noi voi hé
thong ngan hang qudc gia dé€ van
hanh. Trong khi d6, nhiéu t6 chitc
tai chinh 16n cua Viét Nam van
phai lién két véi doi tac nude
ngoai d€ xay dung ha tang ky
thuét: chang han Ngan hang MB
da ky hop tac véi Dunamu (Upbit)
dé trién khai san giao dich tién ma
hoa tai Viét Nam cting nhwe hd tro
xay dung hé thong cong nghé va
co ché quan ly lién quan. Diéu nay
cho thdy phan mém, phan cing va
nghiép vu cong nghe blockchain ndi
dia chwa &G manh va can thoi gian
hoan thiér’. Dong thoi, cac chuyén
gia cling luvu y vé nhu cau ung
dung céc cong cu phan tich tién
tién nhw di liéu 16n va tri tué
nhan tao trong cong tac giam sat
giao dich ddng ngo. Hién nay, Viét
Nam chua ¢ hé thong giam sat tai
san sO dua trén Al hodc phan tich
on-chain te dong, trong khi cac
nudc tién tién dang st dung cong
nghé nay dé kiém tra nhanh cac
hanh vi rtra tién va thao tung thi
treong. Tom lai, ha tang ky thuat
va cong nghé cuia Viéet Nam hién
chua dong bo va hién dai da dé
nhan dién, truy vét va quan ly
toan dién tai san ma hoa theo kip
da phat trién trén thé gidi.
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Thit hai, viéc thiét 1ap cac san
giao dich ndi dia dudi sy quan ly
truc tiép cua Nha nudc hién van
do6i mat véi nhiéu rao can vé tinh
kha thi. Thuc t&€ hién nay tai Vit
Nam van chura c6 bat ky san giao
dich tai san ma hoa nao do Nha
nudc quan ly hodc duoc cap phép
chinh thtrc di vao van hanh. Du

Luat Cong nghi¢p cong nghé sO

nam 2025 da dat nhu’ng vién gach
dau tién bang viéc dinh nghia “tai
san ma hda”, nhung van ban nay
cting moi chi dirng lai 6 mtc do
mang tinh dinh hudéng vé quy
trinh van hanh, tiéu chuin ky
thuat hay co ché hoat dong cho
cac san giao dich tién ma hoa.
Van dé then ch6t nam o chd
viéc thiét 1ap va van hanh mét san
giao dich ndi dia hién nay dang
do6i mat véi nhiéu thach thite. Rao
can 16n nhat nam ¢ diéu kién cap
phép chua phu hop theo Nghi
quyét s6 05/2025/NQ-CP, khi yéu
cau von diéu 1é 1én tdi 10.000
nghin ty dong cung nhitng tiéu
chudn bao mat cap d6 4 khién cac
doanh nghiép cong nghé trong
nude kho lbng tiép can. Bén canh
do, viéc quan ly mot thi truong
khong bién gidi bang cac cong cu
hanh chinh truyén thong c6 thé
dé dan dén tinh trang nghen
thanh khoan, khi nha dau tu van
c6 xu hudng tim dén cac san qudc

té€ (Vi du: Binance, OXK...) dé

hwong loi tir su da dang va phi
giao dich thap. Theo IRS thi “tai
san ma hoda dwoc luu triv dudi
dang dién t& va c6 thé duoc mua,
ban, sd hitu, chuyén nhuong
hodc giao dich”!, dé€ thuc hién
viée luu trit &6 bat budce pha1 co
cac “kho luu trt tai nguyén s6”

hay cac san dé€ c6 thé chuyén
nhuong hay giao dich cac tai san
do. Tt d6, cac “kho luu trit” hay
cac san c6 mirc 0 bao mat kém
tiém an rat nhiéu rai ro dé tro
thanh muc tiéu cua cac vu tan

cong mang vao cac 16 hong nham
chiém doat tai san ma hoda, khi
nhitng vu tan cong xay ra sé gay
thiét hai rat 1on dén nhiing nguoi
sO httu loai tai san nay. Diéu nay
cho thdy, do dang trong thoi k}‘f
Chuyen doi s6 quoc gia nén co so
ha tang van con nhiéu han ché,
chua thé dap tmg dwoc viéc quan
ly loai tai san nay, trong thoi gian
sap toi nudc ta cd thé phai doi
mat véi nhiéu kho khan trong
bao dam nén tang ha tang. Néu
khong c6 nhitng hudng dan dwédi
ludt du linh hoat va thuc té,
khoang cach gitta dinh huwdng
chinh sach va thuc tién giao dich
sé con tiép tuc ndi rong, khién
dbng von s6 chay mau ra nudc
ngoai, that thu twr nguon thué
khong 16 va Nha nudc van lung
ting trong viéc kiém soat cac rui
ro vé rira tién hay ltra dao xuyén
qudc gia.

Thit ba, tiém an nguy co tién
ma hoa bi loi dung cho cac hoat
dong phi phép nhu chuyéh tiénra
nuwdc ngoal trai phép, tron thué,
rza tién, ltra ddo dau tu dan dén
cac hau qua tram trong. Tai Hoi
thdo: “Chia sé kinh nghiém quan
ly va van hanh céc san giao dich
tai san ma hod tap trung” ngay
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Hinh minh hoa.

27/3/2025 do Hiép hoi Blockchain
Viét Nam t6 chirc, ba Nguyén Thi
Minh Tho - Phé Cuc treong Cuc
Phong chong rira tién, Ngan hang
Nha nudc da phan tich tai san s6,
tai san 4o, tai san ma hoa co tinh
an danh, phi tap trung, phi bién
gioi trong d6 chita dung rui ro vé
rira tién, khung bd. Cac quoc gia
khi thiét 1ap khung phap ly vé tai
san nay déu ddt ra quan ly phong
chong rtra tién va tai tro khung
bd. Chinh nhing dac diém tw
nhién von co cua tai san ma hoa la
tinh an danh, phi tap trung va phi
bién gidi da tao ra 10 hong cho cac
hoat dong rtra tién va tai tro
khung bd. Tinh phi tap trung cho
phép cac giao dich van hanh theo
huéng chuyén quyén kiém soat
va chuyén quyét dinh tir mot thuec
thé tap trung sang mot mang ludi
phan tan nén khong can chiu sy
quan ly cta bat ky td chirc nao.
Nguy hiém hon khi co ché van
hanh doc lép trén két hop cung
dac diém an danh va phi dia ly
ctia tai san ma hda dé dang tao ra
cac kénh ludn chuyén tai san
xuyén quoc gia vira linh hoat ma
cling vira bi mat dé co thé lan
tranh dugc su truy vét cta co
quan chttc nang.

10 Nghi quyét s& 05/2025/NQ-CP ngay 09/9/2025 ctia Chinh phu vé viée trién khai thi diém thi treong tai san ma hoa tai Viét Nam.
WIRS, Digital assets, https://www.irs.gov/filing/digital-assets
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Trong thuc t€, tai san ma hoa
khong don thuan la mét dang tai
san tai chinh thong thiong ma con
duoc diéu chinh boi cac linh viec
nhu ngan hang, thuong mai va
quan tri dit liéu nén viéc quan ly
tai san nay sé lién quan dén rat
nhiéu linh vyc khic nhau va rat
khé dé dong bo quan ly. Viéc ton
tai nhiéu bat cap trong phap luat
lién quan khién cho viéc s& httu
loai tai san nay tiém an nhiéu rui
ro “chong chéo” phép ly va lam
giam sy thu hit ctia cac nha dau tw
nwdc ngoai vao Viet Nam. DB la ly
do phép luat Viét Nam can phai
nhanh chong hoan chinh hanh
lang phép ly vé tai san ma hoa.

M6t sé kién nghi hoan thién

phap luat vé tai sdn ma héa

tai Viét Nam

Thir nhit, nang cao ha tang
cong nghé. Su gia tang nhanh
chong vé quy mo va muc do
phtic tap cua thi treong tai san s6
dang dat ra yéu cau cap thiét doi
voi viéc nang cao nang luc giam

sat ctia co quan quan ly nha
nudc. Cac giao dich tai san ma
hoa hién dang dugc thuc hién
lién tuc, véi toc d6 cao va pham
vi mang tinh toan cau trong khi
cac phuong thitc giam sat truyén
thong da boc 160 nhiéu han ché,
khong con dap ting hiéu qua yéu
cau quan ly trong moi truong so.
Trudc thuc tién d6, viéc xay
dung mot hé thdng giam sat
quoc gia dua trén nén tang cong
ngheé dit liéu 16n (big data) va tri
tué nhan tao (Al) la mét hudng di
can thiét. Hé thong nay cho phép
thu thap, xt ly va phan tich khoi
leong 16n dit liéu tir nhiéu nguodn
khac nhau nhu san giao dich, t6
chitc tai chinh va cac nén tang
cong nghé, qua d6 hod tro phat
hién kip thoi cdc dau hiéu bat
thuwong, hanh vi gian lan hodc
thao tang thi treong. Ddc biét,
cong nghé Al cd thé duoc tng
dung dé nhan dién cac mo hinh
giao dich c6 rui ro, phan tich
hanh vi nguwoi dung va dw bao xu
huwdng van dong cua thi truong,

Hinh minh hoa.

tir d6 gitp co quan quan ly dua
ra quyét dinh nhanh chéng va
chinh xdc hon; cung voi big data
déng vai tro két noi va tong hop
d liéu, gop phan hinh thanh
mot hé thdng giam sat mang tinh
toan dién va lién thong. Viéc trién
khai cac giai phap cong nghé nay
khong chi phu hop véi dinh
hwéng chuyén ddi s6 qudc gia,
ma con gop phan nang cao hiéu
qua quan ly, gidm chi phi van
hanh va tang ceong tinh minh
bach cua thi trueong.

Thir hai, xay dung quy trinh
thuc thi san giao dich noi dia
linh hoat két hop véi chién lugc
dau tuw ha tang bao mat cap qudc
gia. Nha nudc can xem xét diéu
chinh céc diéu kién tham gia
nghiém ngét tai Nghi quyét s6
05/2025/NQ-CP, dic biét Ia quy
dinh vé mic von diéu 1é 10.000
nghin ty dong nham tao diéu
kién cho cac doanh nghiép cong
nghé noi dia cé nang luc duoc
tham gia vao co ché thit nghiém
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(sandbox). Viéc thiét 1ap cac san
giao dich noi dia khong chi nham
muc dich m& ctra dau tv ma con
la giai phap séng con dé ngan
chan tinh trang “chdy mau” dong
von khong 16 ra cac san qudc t&
nhu Binance hay OKX... Song
song véi d6, Nha nudc can uwu
tién sip xép ngudn luc va ting
cuong hop tdc véi cac doanh
nghiép dé€ xay dung “kho luu trix
tai nguyén s6” tap trung cung hé
thong ha tang dir liéu qudc gia cd
nang luc bao dam an ninh treede
cac cudc tan cdng mang quy md
I6n. Viéc hinh thanh mot hé
thong giao dich duoc Nha nudc
bao trg, van hanh theo cac tiéu
chuan bao mat t6i tan, sé déng
vai tro la nén tang cing cd su
vitng chac cho thi truong. Trén co
sO d6, nha dau tu yén tam tham
gia cac san giao dich dwogc cap
phép, qua dé tao diéu kién dé
Nha nudc tang ceong kha nang
giam sat dong tién, dong thoi han
ché tdi da céac rui ro va thiét hai
phat sinh cho ngwoi dan do
nhiing 16 hong k§ thuét.

Thit ba, can phai c6 mot co ché
kiém soat toan dién dé ngan
chan nhitng hoat dong giao dich
trai phép, bao ddm an ninh co s¢
ha tang d€ cac nha giao dich tin
tuong vao mitc do bao mat ctaa
tai san ma ho dang nam gitr. Vi
tinh an danh va phi tap trung
cula tai san ma hoda, cain nhanh
chong luat hoéa dia vi ciia cac nha
cung cap dich vu tai san ao, dat
cac doi tuong nay dudi sy quan
ly kinh doanh c6 diéu kién va
kiém soat nghiém ngdt nhitng to
chirc nay. Ngoai ra, tat ca cac ca
nhan, t6 chitc Viét Nam mudn
giao dich tai san ma hda budc
phai thong qua san giao dich ma
da duwoc nha nude cap phép hoat
dong. Dong thoi, nha dau tw chi
duoc quyén tham gia giao dich
khi da hoan tat tha tuc xac thuc

danh tinh dién tir va lién két truc
ti€p voi tai khoan ngan hang
chinh chu. Co ché nay sé dong
vai tro xac dinh danh tinh nguoi
dung tham gia vao giao dich,
gitp co quan quan ly dé dang
giam sat, bao dam moi dong tién
di vao hodc di ra khoi thi treong
déu c6 thé truy xuat ngudn goc.
Tt d6, xay dung duoc co so dix
liéu minh bach cho cong tac
quan ly va tién hanh loai bo cac
kénh giao dich cho den phi
phép, ngan chan hiéu qua cac
hanh vi riza tién va khung bé.
Két luan

Nhan loai dang buwdc vao ky
nguyén ma cong nghé ky thuat
s0 la nén tang cdt 16i cho sy phat
trién va ton tai cia mot qudc gia
phon thinh. Ching ta khong thé
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nao chdng lai xu hudng tat yéu
do caa thoi dai. Tuy nhién, tinh
hinh quan ly tai san s6 néi chung
va tai san ma hoa ndi riéng tai
Viét Nam dang d6i mat voi
nhiéu thach thitc 16n, dac biét la
trong viéc hoan thién khung
phap ly va nang cao nang luc
quan ly. Pay khong chi la van dé
riéng cua Viét Nam ma con la
moi quan tam chung cua nhiéu
quéc gia trén thé gidi. Vi vay,
ching ta phai khong ngung
hoan thién vtra trién khai ap
dung vao thuc tién, vira ra soat
diéu chinh nhitng diém chua
phu hop. Qua d6, khoi thong
duwoc nguodn luc tr tai san ma
héa dé€ dua kinh t€ nudc ta ngay
cang phat trién.
D.H.D.K-H.P.D-P.L.D.A

TAI LIEU THAM KHAO

1. Luéat Dich vu thanh toan Singapore.

2. Hoang Ha, 32/60 qudc gia dd chinh thitc hop phdp tai sin md hoa,
https://vneconomy.vn/techconnect/32-60-quoc-gia-da-chinh-thuc-hop-
phap-tai-san-ma-hoa.htm

3. Harry, Singapore hop tic vdi 17 t6 chirc tai chinh dé’thi diéin token hod tai san,
https://coin68.com/singapore-hop-tac-voi-17-to-chuc-tai-chinh-de-thi-diem-
token-hoa-tai-san/?utm_source=chatgpt.com.

4. L.SLé Quang Vinh, Ban vé dinh nghia “tai san s6” 6 D thao Ludt Cong nghiép
cong nghé so, https://lapphap.vn/Pages/TinTuc/211964/Ban-ve-dinh-nghia--
tai-san-so--o-Du-thao-Luat-Cong-nghiep-cong-nghe-so.html.

5. Nguyén Minh Oanh, Ha Cong Anh Bao, Chinh sdch phdp ludt vé tién do ciia
Singapore - kinh nghi¢m cho Vigt Nam, Tap chi Nha nudc va Phap luat, s6 01/2018.
6. ThS Nguyén Thi Anh Tho, Nguyén Thtiy Anh, Pham Thi Bich Ngoc, Trinh
Kim Khanh, Quy dinh vé thanh toin qua vi di¢n tik ciia mot s6 nudc, nhitng goi mo
cho Viét Nam, https://lapphap.vn/Pages/TinTuc/210858/Quy-dinh-ve-thanh-
toan-qua-vi-dien-tu-cua-mot-so-nuoc--nhung-goi-mo-cho-Viet-Nam.html.
7. ThS Nguyén Hoang Chi Mai, Kinh nghi¢m ciia Hoa Kiy vé phong, chong tgi
pham mang, https://vksquangngai.gov.vn/kinh-nghiem-cua-hoa-ky-ve-
phong-chong-toi-pham-mang-833.html.

8. Van Anh, Singapore cong bd" cic bién phip moi bao vé tai san md hod,
https://thitruongtaichinhtiente.vn/singapore-cong-bo-cac-bien-phap-moi-
bao-ve-tai-san-ma-hoa-47800.html.

9. Thanh Cong, Nén ting qudn lj tai san so'ddu tién tai Viet Nam, https://the-
gioikhoinghiep.net/tin-tuc/52837-nen-tang-quan-ly-tai-san-so-dau-tien-tai-
viet-nam.html?utm_source=chatgpt.com.

10. TS Tran Quy, Kinh té's6’khong thé thiéu tai sin so, https://thesaigontimes.vn/

kinh-te-so-khong-the-thieu-tai-san-so/



TAP CH

LUAT SU VIET NAM

V[ETT\AVI LAW YER JOURNAL

NGHIEN CUU - TRAO POI

SO 5 (144) @ THANG 5-2026

THUC TRANG PHAP LUAT VE QUYEN SO HUU NHA ©
CUA TO CHUC, CA NHAN NUGC NGOAI
TAI VIET NAM

TS TRAN QUANG HUY"

Tém tat: Quyén sé hitu nha & la mot trong cic quyén dian sw, thuwong mai quan trong cia mdi con nguoi.
Quyeén so hitu nha o cua cong dan Vigt Nam dwoc quy dinh trong Hién phdp cua Nha nwoc Vigt Nam. Viy
quyén s¢ hitu nha ¢ ciia t6’ chikc, cd nhin nwéc ngoai tai Viét Nam sé diegc bdo hg nhw thé nao va c¢é nhitng vin
dé gi cin lwu y vé viéc mua ban, xdc ldp quyén sé hitu nha & cia t6 chirc, cd nhin nwdéc ngoai tai Viét Nam. Bai
viét gop phin lam 1o cic quy dinh cia phdp ludt Vigt Nam hién hanh vé quyén sé hitu nha ¢ cuia t6 chirc, cd
nhin nwoc ngoai tai Viét Nam.

Tir khoa: Quyén sé hitu nha 6, t0 chikc, cd nhin nwéc ngoai, Ludt Dat dai, Ludt Nha 6.

Abstract: Housing ownership is one of the important civil and commercial rights of every human being.
Housing ownership rights of Vietnamese citizens are stipulated in the Constitution of the State of Vietnam. So
how will the housing ownership rights of foreign organizations and individuals in Vietnam be protected and
what issues need to be kept in mind when buying, selling and establishing housing ownership rights of foreign
organizations and individuals in Vietnam. The article contributes to clarifying the provisions of current

Vietnamese law on housing ownership rights of foreign organizations and individuals in Vietnam.
Keywords: Housing ownership, foreign organizations and individuals, Land Law, Law on Housing.

Pat van dé

To chite, ca nhan nude ngoai theo nghién ctru
cua chung t6i bao gom t8 chirc kinh t€ c6 von dau
te nwdc ngoai, ca nhan nuwdc ngoai cd quyeén so
httu nha ¢ tai Viét Nam. Nha nudce Viét Nam ghi
nhan, bao h§ cac quyén va loi ich hgp phéap vé
quyén so hitu nha 6 theo quy dinh cua Hién phap
nam 2013, quy dinh méi cta Luat Dat dai ndm
2024, Luat Kinh doanh bat dong san nam 2023 va
Luat Nha 6 nam 2023. Cac quy dinh phéap luat cho
phép chu thé cd yéu t6 nude ngoai tiép can dat dai
twe thi treong nhiéu hon, mé r6ng cac quy%n vé
giao dich nha ¢ cho ca nhan nudc ngoai, t6 chiic
kinh t€ c6 von dau tu nudc ngoal nham gop phan
lam cho thi truong bat dong san ¢ Viét Nam c6
tinh canh tranh cao hon va hgi nhap sau hon trong
doi sdng kinh t& qudc té.

Céc ndi dung méi vé quyén s& hifu nha & cla

chti thé c6 yéu té nuéc ngoai theo cac quy dinh

cta phap luatViét Nam

Quyén s6 hitu nha 6 ciia t6 chiic kinh t&'c6 von ddu
tw nudc ngoai

biéu 3 Luat Dau tu ndm 2020 quy dinh “Nha
dau tu nuwdc ngoai 1a ca nhan c6 qudc tich nude
ngoai, td chitc thanh 14p theo phap luat nudc ngoai
thye hién hoat dong dau tw kinh doanh tai Viét
Nam”. Tai khoan 22 Diéu 3 Luéat nay da dinh
nghia: “T6 chitc kinh t€ c6 von dau tu nwde ngoai
la t6 chutc kinh t€ c¢6 nha dau tu nudc ngoai la

thanh vién hodc ¢6 dong”. Quy dinh nhu vay da
gop phan dong bo hoa vé mét thuét ngi cing nhu
n6i ham t6 chitc kinh t&€ ¢6 von dau twr niede ngoai.
Chung toi cho rang, cac nha lam luat da nhan thic
18 cac van dé d6 dé khac phuc sy thiéu thong nhat
gitta quy dinh ctua Luat Dat dai trudc day va Luat
Dau tu. Viéc phan biét cac to chtec kinh té theo
qudc tich ctia nha dau tu 1a phtt hop.

Tuy nhién, lién quan dén van dé dau tu kinh
doanh bat dong san tai Viét Nam, cac td chic kinh
t& c6 von dau tu nudc ngoai trude hét phai co
quyen stt dung dat d& lam mit bang nham thuec
hién cac hoat dong kinh doanh. Theo d¢, ho phai
dugc cac co quan nha nwdce c6 tham quyén ma cu
théla UBND cap tinh quyét dinh viéc giao dat, cho
thué dat dé€ dau tu xay dung nha ¢ dé€ ban hodc
ban két hop voi cho thué. Néi khéc di 1a c6 quyén
dau tu tao lap bat dong san voi nhu cau dé ban,
cho thué, cho thué mua nham muc dich loi nhuan.
Cac nha dau tu nudc ngoai ciing c6 thé nhan
chuyén nhuong mot phan hodc toan bo du an vé
bat dong san dé€ dau tw tao lap nha 0, cong trinh
xay dung voi muc tiéu la ban, cho thué, cho thué
mua nham t3i da héa loi nhuan ctia nha dau tu.

Thuc té 1a, cic tO chic kinh t& ¢4 von dau tw
nudc ngoai ma linh vuc kinh doanh ctia ho la bat
dodng san da dwgc cac co quan nha nudc c6 tham
quyeén ctua Viét Nam cap gidy chiing nhan dau tu
dong thoi da cap phép thuc hién cac du an dau tw
xay dung nha ¢ d€ ban hodc ban két hgp véi cho
thué, nhan chuyén nhuong mot phan hoac toan b

@ * Treong Pai hoc Phenikaa.
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du 4n dau tu ma doanh nghiép
Viét Nam chuyén giao'. Trudc
do, ho da duoc cac co quan nha
nudc ¢ thdm quyén cua Viét
Nam quyét dinh viéc giao dat cd
thu tién st dung dat hodc cho
thué dat dé thuc hién cac du an
dau tu xay dung nha ¢ vi muc
dich thuwong mai. Néi cach khac,
ho 1a nha dau tu tao lap nén bat
doéng san dé€ cung cdp cho thi
treong Viét Nam va duwong
nhién ho c6 quyén so hitu vé nha
O tai Viét Nam.

T chitc kinh t&€ ¢6 von dau tw
nuoc ngoai duge sd httu nha ¢
tai Viét Nam gom?

(i) T6 chtrc kinh t€ dau tu xay
dung nha ¢ theo du an dau tu.
biéu kién la phai c6 du an dau
tu, so httu nha ¢ thong qua hoat
dong dau tu (goi chung la nha
phat trién bat dong san).

(i) T& chtrc kinh t€ c6 von dau
te nuwdc ngoai, chi nhanh, van
phong dai dién cua to chirc kinh
t€ 6 von dau tu nudc ngoai, quy
dau tu nudc ngoai, chi nhanh
ngan hang niedc ngoai hoat dong
tai Viét Nam. Diéu kién la phai
co gidy chuing nhan dau tu vé
viéc cho phép td chic va hoat
dong tai Viét Nam. Viéc so hitu
nha o tai Viét Nam thong qua cac
giao dich vé mua, thué mua,
nhan tang cho, nhan thira k€ nha
0 thuong mai trong cdc du an
nha 0 do cac doanh nghiép trong
nudc va nudc ngoai dau tw phat
trién (thwc hién cac giao dich vé
nha ¢ theo quy dinh).

Nhuw vay, t6 chic kinh t€ ¢
von dau tu nwdc ngoai nhw da
néu s€ phan chia thanh 2 loai, d6
la nha dau tw phat trién nha o
thuwong mai va nguoi thong qua
cac hoat dong giao dich dé duoc
so httu nha o tai Viét Nam. Nha
nude Viet Nam mot mat khuyén
khich cac nha dau tu nwdc ngoai
tham gia phat trién nha ¢ thuong

mai tai Viét Nam, vi du nhw khu
d6 thi Phu My Hung & TP. Ho
Chi Minh, khu d6 thi Ciputra tai
Ha Noi do cic nha dau tu Dai
Loan, nha dau tw Indonexia phat
trién; mat khac cling rat sdn sang
chao dén cac nha dau tw nuwdc
ngoai tham gia thi treong giao
dich, cung tng dich vu trong
kinh doanh bat dong san.

Vé quyén s¢ hitu nha o cta to
chtrc kinh té c6 von dau tu nudc
ngoai co thé dé cap mot s6 nodi
dung co ban sau:

M¢t Ia, pham vi kinh doanh
nha ¢, cong trinh xay dung ctua
to chitc kinh t€ c6 von dau tw
nudc ngoai gom:

(i) T chirc kinh t& ¢6 von dau
tu nudc ngoai dwoc thué nha,
cong trinh xay dung dé cho thué
lai; day 1a hoat dong giao dich vé
nha ¢ lan dau tién duoc phap
luat kinh doanh bat dong san
cho phép’.

(i) T6 chtrc kinh t€ c6 von dau
tu nuwdc ngoai dugec Nha nude
giao dat co thu tién st dung dat
thi dwgc dau tw xay dung nha o
dé ban, cho thué, cho thué mua.

(iii) TO chttc kinh t& c6 von
dau tu nudc ngoai duwge Nha
nwdc cho thué dat thi dwoc dau
tu xay dung nha & dé€ cho thué;
dau tu xay dung cong trinh
khong phai nha ¢ dé€ ban, cho
thué, cho thué mua.

(iv) T6 chtrc kinh t&€ c6 von
dau tu nudc ngoai duoc nhan
chuyén nhuong toan bd hodc
mot phan du an bat dong san
cta chu dau tu dé€ xay dung nha,
cong trinh xay dung dé ban, cho
thué, cho thué mua.

(v) Truong hop d6i voi dat
thué trong khu cong nghiép,
cum cong nghiép, khu ché xuat,
khu cong nghé cao, khu kinh t&
thi t6 chitc kinh t€ c6 von dau tw
nudc ngoai duoc dau tu xay
dung nha, cong trinh xay dung
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d€ kinh doanh theo ding muc
dich stt dung dat.

Hai la, diéu kién s& htru nha &
cua t0 chirc kinh t€ ¢ von dau tu
nudc ngoai quy dinh tai diém a
khoan 1 Diéu 17 Luat Nha o nam
2023 phai la cha dau tu du an
dau tu xay dung nha ¢ theo quy
dinh ctia Luat nay va phdp luat
vé kinh doanh bat dong san.

Dai véi t chire kinh t€ c6 von
dau tu nudc ngoai quy dinh tai
diém b khoan 1 Diéu 17 Luat
Nha ¢ ndm 2023 thi phai c6 gidy
chiing nhan dau tw hodc gidy
chiing nhan dang ky dau tu hodc
gidy to lién quan dén viéc duoc
phép hoat dong hodc thanh lap
tai Viét Nam con hiéu luec tai thoi
diém ky két giao dich vé nha ¢
(sau day goi chung la gidy ching
nhan dau tw) do co quan nha
nudc ¢ thim quyén cua Viét
Nam cdp theo quy dinh cua
phap luat.

Ba la, vé s& luong nha 6 duoc
phép so6 hitu cta to chire kinh t€
c6 von dau tu nudc ngoai theo
quy dinh tai Diéu 19 Luat Nha ¢
nam 2023 nhu sau:

(i) T chtec kinh t€ ¢ von dau
tw nudc ngoai quy dinh tai diém
b khoan 1 Diéu 17 Luit Nha &
nam 2023 chi dwgc mua, thué
mua, nhan tdng cho, nhan thira ké
va so httu khong qua 30% so
lwong can hd trong mot toa nha
chung cu, néu la nha ¢ riéng lé
bao gom nha biét thy, nha ¢ lién
ké thi trén mot khu vue ¢6 quy md
vé dan s6 tuong duong mot
phuong chi duoc mua, thué mua,
nhan tang cho, nhan thtra ké'va sd
httu khong qua 250 can nha.

(i) Treong hop trong mot
khu vuc 6 s6 dan tuwong duong
mot phuong ma c6 nhiéu nha
chung cu hodc d6i voi nha ¢
riéng lé trén mot tuyén phd thi to
chttc, cd nhan nudc ngoai duwoc
mua, thué mua, nhan tang cho,
nhan thira k€ va sé httu khong

do cdcnha dau tu Hoa Ky nhan chuyén nhuong tir Tap doan Vingroup thong qua du an Vinhomes Smart City 1a vi du cu thé. Gan
day la viéc nhan chuyén nhuong ctia Tap doan Vina Capital ctia Singapore dau tu du an Lumi Ha Noi tir TAp doan Vingroup.

2 Xem khoan 1, khoan 2 Biéu 17 Luat Nha & nam 2023.

3 Khoan 5 Biéu 10 Luat Kinh doanh bat déng san nam 2023.
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qua sd luwong can ho, sd luong
nha o riéng lé quy dinh tai khoan
1 Diéu 19 Luat Nha & nam 2023.

Hién nay s0 luong nguoi nude
ngoai, td chikc kinh t€ ¢6 von dau
te nwdc ngoai mua nha tai Viét
Nam khong ngiing tang lén qua
hang nam*. Do vay, viéc quan ly
quy nha 6 dé bao dam dap ung
nhu cau cung tng cho thi truong
bat dong san ¢ nuwdc ta cling can
phai chat ché, c6 kiém soat. Viét
Nam la mét diém dén dang tin
cay trong dau tu nuwdc ngoai,
cing la hoat dong kinh t€ cua
nhiéu t6 chitc, cd nhan nuwdc
ngoai khi dén Viét Nam hop tac
va dau tw. Cho nén, viéc quan ly
quy nha cho t6 chttc, ca nhan
nudc ngoai s¢ hitu can dugc han
ché & mot khudn kho nhat dinh,
vira bao dam can d6i quy nha cho
moi nhu cau trong nudc va nuwde
ngoai, ma con bao dam qudc
phong, an ninh trong hop tac
qudc t€ va quyén loi cua Nha
nudc Viét Nam. Nguwoi nuwde
ngoai dwgc mua nha 6 khong chi
la nhitng chinh sach quan trong
thé hién ro nét & Luat Nha ¢, Luat
Kinh doanh bat dong san, Luat
Dat dai ma trudc hét van dé nay
gan voi qudc phong, an ninh, chu
quyeén lanh tho cta Nha nudc ta
trong qua trinh m& ctra va hoi
nhap. Chung ta tao moi diéu kién
mot cach toi da tir thu tuc hanh
chinh, dén gia ban, noi mua bat
dong san dé€ nguroi nudc ngoai co
chén an cu, an toan trong sinh
hoat va doi song nhung cing
khong cho phép tan dung céac co
hoi d6 d€ lam an phi phap, mua
ban nha dat mot cach trd hinh,
nup bong ca nhan nguoi Viet
Nam d€ dau tw, lam &n trai quy
dinh phap luat. Chiung ta chap
nhan khi m¢ ctra thi treong, cé
nhiéu cong dan nudc ngoai dén
lam viéc tai Viét Nam trong nhiéu
twe cach khac nhau nhung khong

vi nhu vdy ma anh hudng dén
quoc phong, an ninh, anh hudng
dén trat ty va an toan xa hoi.

Bon la, vé quyeén cua chu so
hitu nha & 1a t6 chitc, cd nhan
nudc ngoai, Nha nudc Viet Nam
bao dam nhuw t0 chitc, cad nhan &
trong nudc cd quyeén so hitru nha
0. Cu thé biéu 20 Luat Nha o
nam 2023 quy dinh:

(i) TO chic kinh té€ ¢ vOon dau
tu nudc ngoai quy dinh tai diém
a khoan 1 biéu 17 trong tu cach
la nha d4au tw du 4n tai Viét Nam
duoc thue hién quyén cua chu so
httu nha 6 theo quy dinh tai Diéu
10 Luat Nha ¢ nam 2023; truong
hop xay dung nha ¢ trén dat thué
thi chi dwgc quyeén cho thué nha
0. Diéu nay c6 nghia 13, t6 chuic
kinh t& ¢6 von dau tu nudc ngoai
thyc hién dy 4an dau tw nha &
thwong mai tai Viét Nam cé
quyén sé htru nha ¢ nhu to chtc,
cd nhan Viét Nam ¢ trong nudc.

(ii) T6 chittc, cd nhan nwée
ngoai quy dinh tai diém b va
diém c khoan 1 Diéu 17 cua Luat
Nha 6 nam 2023 c6 quyén cua
chu s¢ hitu d6i véi nha ¢ nhu
cong dan Viét Nam nhung phai
tuan thu cac quy dinh sau day:

a) Chi dwoc mua, thué mua,
nhan tdng cho, nhan thtra ké va
sO hitu nha ¢ theo dung s6 luong
quy dinh tai Diéu 19 Luat Nha o
va duoc cap gidy ching nhan
ddi véi nha o d6. Nhu vay,
khong vuot qua 30% dién tich
san cta toa nha chung cu, khong
vuot qua 250 can nha ¢ riéng 1é
trong pham vi don vi hanh chinh
twong duong 1 phuong.

b) Truong hop td chic, ca
nhan nudc ngoai duoc tang cho,
duoc thira ké nha & khong thudc
truong hop quy dinh tai diém b
khoan 2 Diéu 17 Luat Nha ¢ hoic
vuot qua so lwong nha 6 quy
dinh tai Diéu 19 hoac thudc khu
vuee can bao dam quéc phong, an
ninh quy dinh tai Biéu 16 Luat

Nha o6 thi chi dwoc hudng gia tri
cua nha 6. Diéu d6 cd nghia 13,
trong trueong hop ngwoi lam viéc
trong cac to chic kinh t€ ¢6 von
dau tu nudc ngoai, chi nhanh
ngan hang nudc ngoai, cac quy
dau tue nudc ngoai ma so hitu nha
0 tai Viét Nam thi khong vuot
qua s6 luwgng theo quy dinh. Mt
khdc, trong trieong hop thurc hién
cac giao dich vé thtra ké, tang cho
nha ¢ thi khong duoc vi pham céc
quy dinh vé bao dam qudc
phong, an ninh. Ho chi duoc
hwong gia tri phan nha ¢ néu vi
pham quy dinh nay.

¢) Dai voi ca nhan nuwde ngoai
thi dwoc so httu nha ¢ theo thoa
thuan trong giao dich mua ban,
thué mua, tang cho, nhan thira ké
nha ¢ nhung khong qua 50 nam,
ké tir ngay duoc cap gidy chiing
nhan va dugc gia han mot [an voi
thoi han khong qué 50 ndm néu
¢4 nhu cau; thoi han s hitu nha
0 phai duoc ghi 10 trong gidy
chitng nhan. Truong hop ca nhan
nudc ngoai két hon véi cong dan
Viét Nam dang sinh song tai Viét
Nam thi dwgc sé httunha & va co
quyén ctua chu s¢ httu nha & nhu
cong dan Viét Nam.

Treong hop cd nhan nudc
ngoai két hon véi nguoi goe Viét
Nam dinh cw & ndc ngoai dugc
phép nhap canh vao Viét Nam
thi dwoc s6 hittu nha & va cé
quyeén cta cha sé httu nha ¢ nhw
nguoi goc Viét Nam dinh cu ¢
nudc ngoai.

d) Bai voi td chite nuede ngoai
thi dwoc so hitu nha & theo thoa
thuan trong giao dich mua ban,
thué mua, tang cho, nhan thtta
ké nha 6 nhung khong qua thoi
han ghi trong gidy ching nhan
dau tw cap cho to chitc do, bao
gom ca thoi gian duoc gia han;
thoi han s& htru nha & duoc tinh
tte ngay to chic duoc cap gidy
chitng nhan va dwoc ghi 10 trong
gidy chirng nhan nay.

ho tai TP. H6 Chi Minh vuon 1én vi tri s6 1 chiém 31% tong lugng giao dich, khach mua dén tir Han Qudc cting ting manh
chiém lan Ireot 12 19%, Hong Kong 10% va My 3%. Viéc khach hang nuéc ngoai dén mua nha ¢ tai Viét Nam thé hién la xu thé
mdi clia nguroi nude ngoai, boi gid can ho ¢ Viét Nam la khoan dau tu hdp dan so véi mike gid ban kha thap so véi bat dong san

tai Trung Qudc, Pai Loan, Hong Kong, Singapore, Nhat Ban hay Han Qudc.
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d) Trudce khi hét thoi han so
htu nha ¢ theo quy dinh, chu so
httu cd thé truc tiép hodc uy
quyén cho td chtrc, ca nhan khac
thwe hién quyén tang cho hodc
ban nha 6 nay cho d6i tuong
thudc treong hop duogc so hittu
nha ¢ tai Viét Nam; néu qua thoi
han dwoc s& htru nha & ma cha
s& hitu khong ban, tang cho thi
nha ¢ do6 thudc tai san cong.

Céc quy dinh trén thé hién rat
minh bach trong tirng truwong
hop cu thé ddi voi to chiee kinh
t&€ ¢4 von dau tu nuwdc ngoai
trong tw cach la nha dau tuw,
trong tu cach la nguwoi duoc mua
nha, s& httu nha o tai Viét Nam,
trong tw cach la nguoi tham gia
giao dich vé thtra ké, tang cho
nha & voi cac diéu kién vé so
leong nha dwoc phép mua va
bao dam cac yéu cau vé qudc
phong, an ninh.

Nim la, nghia vu ctia chu so
httu nha 0 1a t6 chtc kinh t€ c6
von dau tw nwdce ngoai. Thuc t€
1a, Nha nu6e Viet Nam bao dam
quyén binh dang cho t6 chtic
kinh t€ c6 von dau tw nuwdc ngoai
khong chi la quyén ma ca nghia
vu chu nha ctia ho theo Diéu 21
Luat Nha & nam 2023. Theo do,
can phan biét cac truong hop sau:

(i) T6 chitc kinh t€ ¢6 von dau
ti nudc ngoai trong tw cach la
cht dau tue nha 6 thuong mai
theo du 4n cd nghia vu ctia chti s&
httu nha 6 theo quy dinh tai Diéu
11 Luat Nha 6 nam 2023. Ho ¢6
nghia vu nhu t6 chiic, cd nhan la
cht s6 hitu nha ¢ tai Viét Nam.

(ii) T6 chttc, cd nhan nuwde
ngoai trong tu cach nguoi mua
nha hodc thurc hién cac giao dich
vé thtra k&, tang cho nha 6 c6
nghia vu cta cht sé hitu nha ¢
nhu cong dan Viét Nam nhung
phai tuan tha cac quy dinh sau
day: d6i v6i chu sé hitu la to
chttc nwdc ngoai thi chi dwoc st
dung nha ¢ d€ b§ tri cho nguoi
dang lam viéc tai to chitc d6 o;

thuc hién thanh toan tién mua,
thué mua nha ¢ théng qua tod
chttc tin dung, chi nhanh ngan
hang nudc ngoai dang hoat dong
tai Viét Nam;

Quyén sé hitu nhd 6 cia cd
nhdn nudc ngodi tai Viét Nam

C4 nhan nudc ngoai dugc
phép mua nha ¢ tai Viet Nam.
Theo Tt dién Luét hoc thi nguoi
nudc ngoai la “ngwroi khong co
qudc tich cua nuwdce so tai”®. Diéu
nay hoan toan phu hop véi quy
dinh tai Luat Qudc tich vdi viéc
giai thich tr nglt “nguwoi nuoc
ngoai cuw tru tai Viet Nam” la cong
dan nudc ngoai, cd qudc tich nudce
ngoai va nguoi khong c6 qudc
tich thwong tra hodc tam tru tai
Viét Nam. Nguoi nudc ngoai 6 2
dac diém quan trong la: “khong
phai la cong dan Viét Nam va
dang thwong trt hodc tam tru tai
Viét Nam”® bao gom nhiéu doéi
twong, ¢ thé la cong dan nude
ngoai dén Viét Nam hoat dong
ngoai giao, dau tu, kinh doanh,
hoc tap, lam viéc, sinh song va
nhing nguoi khong qudc tich
thwong tru tai Viét Nam.

Theo quy dinh tai Diéu 4 Luat
bat dai nam 2024, nguoi nudc
ngoai khong phai la chu thé sw
dung dat, cho nén ho khong thé
la nha dau tu xay dung nha ¢
nhu cong dan Viét Nam va
nguoi gdc Viét Nam dinh cu ¢
nuwdc ngoai, to chic kinh t&€ co
von dau tu nwde ngoai. Biéu do
c6 nghia la, ho khong dugc Nha
nudc Viét Nam giao dat c6 thu
tién stt dung dat, cho thué dat dé
dau tu tao 1ap nha ¢. Nhu vay,
ho khong c6 quyén st dung dat
nhung co quyen so httu nha o tai
Viét Nam. Theo quy dinh tai
diém c khoan 1 Diéu 17 Luat
Nha & nam 2023 thi cd nhan
nuwdc ngoai so hiru nha ¢ tai Viét
Nam la ca nhan duogc phép nhap
canh vao Viét Nam.

Theo khoan 2 Diéu 17 Luat Nha
onam 2023 thi cd nhan nudc ngoai
dwoc sé hitu nha ¢ tai Viét Nam
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bao gom can ho chung cu vanha &
riéng lé thong qua cac hinh thitc
dau tw nhu:

(i) Thong qua viéc thic hién
cac dy an dau tu xay dung nha 6
dé ban, cho thué, cho thué mua
theo cac quy dinh cta luat phap
Viét Nam.

(ii) Ca nhan quy dinh tai diém
b va diém c hhoan 1 Diéu 17 Luéat
Nha 6 nam 2023 duoc sé hitru
nha ¢ thong qua mua, thué mua
nha 6 thwong mai ctia chu dau tw
du an dau tu xay dung nha o,
nhan tang cho, nhan thira ké nha
¢ thuong mai trong du an dau tw
xay dyng nha ¢ khong thudc
khu vuc can bao dam qudc
phong, an ninh theo quy dinh tai
Diéu 16 Luat Nha & nam 2023.
Ttr quy dinh nay c6 3 van dé can
phai lvu y:

Mot la, cad nhan nudc ngoai
thuwong tr hoac tam tru tai Viét
Nam khong dwgc mua nha tai bat
ctt dau d€ 6, ma chi duoc phép
mua nha & tai cac du an nha &
thurong mai thudc khu viee khong
can bao dam qudc phong, an ninh.

Hai la, ca nhan nudc ngoai
khong chi la nguroi duoc mua
nha ¢ tai Viét Nam, ma con co
thé'la doi tuong duoc nhan tang
cho, nhéan thtra k€ nha ¢ trong du
an thuwong mai duoc phat trién
tai Viét Nam tir cac tO chitc, ca
nhan Viét Nam theo quy dinh tai
Diéu 45 Luat Dat dai nam 2024.

Bala, day la quy dinh khac han
cac quy dinh trude day khi chung
ta chi cho phép cd nhan nuwdc
ngoai mua nha ¢ chung cu tai cac
du 4n nha o do cac to chitc kinh
t&€ ¢ trong nudc dau tu kinh
doanh nha ¢ thwong mai hodc do
cac nha dau tw nwdc ngoai phat
trién nha ¢ thuong mai. Quy dinh
cua Luat Nha ¢ nam 2023 cho
phép ca nhan nuwdc ngoai mua
nha, s¢ hitu nha ¢ khong chi so
htu can ho chung ct ma ca nha
o riéng lé. Nhu vay, biét thyr, nha
lién ké 1a ddi twong trong giao

¢ Doan Hong Nhung (chu bién), Phap luit vé nha ¢ cho nguoi Viét Nam dinh cw & nwée ngoai va nguoi nwwée ngoai tai Vigt Nam,
Nxb Xay dung, Ha Noi, 2016, tr. 60.
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dich mua ban ctia ca nhan nuéc
ngoai. Pay la quy dinh mdéi cua
Luat Nha ¢ nam 2023 d6i vdi ca
nhan nudc ngoai s httu nha &
tai Viét Nam. Pham vi so htru
nha ¢ cua ca nhan needc ngoai tai
Viét Nam ngay cang duwoc mo
rong thém.

(iii) C4 nhan nudc ngoai quy
dinh tai diém b va diém c khoan 1
Diéu 17 Luat Nha ¢ nam 2023
dwoc sé hitu nha ¢ thong qua
mua, thué mua nha ¢ ctia to chire,
ca nhan nuréc ngoai da s hiru nha
0 theo quy dinh tai diém b khoan
nay. Quy dinh trén c6 nghia la, ca
nhan nudc ngoai c6 thé mua lai,
thué mua nha & cta t6 chitc, ca
nhan nuwéc ngoai khac da so hitu
nha o tai Viét Nam. Day ciing la
mot van dé méi ma trudc day
trong Luat Kinh doanh bat dong
san va Luat Nha ¢ khong cho
phép ca nhan nudc ngoai duoc
mua di ban lai cac bat dong san tai
Viét Nam’. Nha nudc Viét Nam

khuyén khich cac t6 chirc kinh t&

c6 von dau tue nudc ngoai, nguoi
nudc ngoai dau tu kinh doanh
phét trién nha ¢ thuwong mai tai
Viét Nam nhung khong khuyén
khich viéc thiee hién cac giao dich
mua ban, cho thué, cho thué mua
nha ¢ tai Viét Nam. Tuy nhién, véi
hanh lang phap ly ctia Luat Nha ¢
nam 2023 da cho phép viéc mua
ban nha ¢ thuwong mai trong
khudn kho v6i nguoi nudc ngoai
da s& hiru nha ¢ thwong mai tai
Viét Nam.

(iv) biéu kién doéi v6i ca nhan
nuede ngoai duoc so hitu nha o tai
Viét Nam phai la nguwoi nhap
canh hop phap vao Viét Nam va
khong thudc dién mién trir ngoai
giao, mién trit lanh su tai Viét
Nam. Do do, trir ngum duoc
mién trir ngoal glao mién tri
lanh sy, ngwoi nuedc ngoai tam
tra, theong tra hodc dinh cw lau
dai tai Viét Nam déu la d6i tuong
cta quyén so hitu nha ¢ tai Viét
Nam. Day la quy dinh rat mé cho
ngroi nudc ngoai tham gia thi
phan thi treong bat dong san tai

nuoc ta, giap cho ca nhan nudc
ngoai khong chi la nguoi truc tiép
dau tu kinh doanh phat trién nha
0 thuong mai tai Viéet Nam, ma
con khuyén khich s¢ httu nha &
tai Viét Nam, tang cuong giao luu
két ndi hop tac kinh t€ voi cac chu
thé trong nudc.

(v) C4 nhan nuwdc ngoai quy
dinh tai diém b va diém c khoan
1 biéu 17 Luat Nha ¢ nam 2023
c6 quyeén cua chu s hitu d6i voi
nha 6 nhu cong dan Viét Nam
nhung phai tuan thu cac quy
dinh sau day*:

Mot la, chi duwgc mua, thué
mua, nhan tdng cho, nhan thira

ké va s& hitu nha ¢ theo dung s6

luong quy dinh va dugc cap gidy
chiing nhan d6i véi nha ¢ do.

Hai la, cd nhan nuwdc ngoai
dugc tdng cho, duoc thira ké nha
0 khong thudc treong hop lam
viéc cho céc to chitc kinh té cé
von dau tue nudc ngoai hodc
vuot qua s6 luong nha ¢ theo
quy dinh hodc thudc khu vuc
can bao dam qudéc phong, an
ninh thi chi dwgc huong gia tri
ctia nha 0.

Ba la, d6i vdi cd nhan nudce
ngoai thi dugc sé hittu nha 6 theo
thoa thuan trong giao dich mua
ban, thué mua, tang cho, nhan
thira ké nha ¢ nhtrng khong qua
50 nam, ké tu ngay dugc cap
gidy chting nhan va duoc gia
han mét [an véi thoi han khong
qua 50 nam néu c6 nhu cau; thoi
han s¢ httu nha & phai duoc ghi
10 trong gidy ching nhan.

Bon la, truong hop ca nhan
nudc ngoai két hon vaéi cong dan
Viét Nam dang sinh song tai Viét
Nam thi duwoc s& httru nha ¢ va co6
quyeén ctia chti s¢ httu nha 6 nhue
cong dan Viét Nam.

Nam la, treong hop ca nhan
nudc ngoai két hon véi nguoi
goc Viét Nam dinh cu 6 nudc
ngoai duoc phép nhap canh vao
Viét Nam thi dwoc sd hiru nha &
va c6 quyén cta chu sd httu nha
O nhu nguoi gdc Viét Nam dinh
cu 0 nudc ngoai.

Nhu vay, cd nhan nwdc ngoai
khi s& htru nha ¢ tai Viét Nam co
quyén cht nha nhu cong dan
Viét Nam, quyén vé bat kha xam
pham noi 0, duwoc cdp gidy
chlrng nhan quyen st dung dat,
quyen s hiru tai san gan lién voi
dat o tai Viét Nam, duwoc bao hd
cac quyén va loi ich khac, duoc
thure hién cdc giao dich mua ban,
tang cho, dé€ lai thira ké theo quy
dinh cua phap luat.

Két luan

Quyén so hitu nha 6 cua to
chttc kinh t& c6 von dau tu nudce
ngoai tai Viét Nam cling nhu
quyén so hitu nha ¢ cta ca nhan
nguoi nuwdc ngoai xuat phat tu
Nghi quyét s 19/2008/NQ-QH 12
ngay 03/6/2008 cua Qudc hoi
khoda XII vé thi diém cho t6 chtkc,
cad nhan nudc ngoai mua va sd
httu nha ¢ tai Viét Nam. Tt d6,
cung vdi Luat Nha 6 nam 2014,
Nha nudc Viét Nam chinh thirc
va chinh thong cong nhan thi
treong nha ¢ c6 sy tham gia cua
to0 chtic, cd nhan nudc ngoai.
Quyeén so hitu nha 6 cta t6 chiic
kinh té€, ca nhan nguoi nudc
ngoai tiép tuc duwgc md rong véi
nhiéu ndi dung méi trong Luét
Nha ¢ nam 2023. Tw cach phap ly
trong s& hitu nha ¢ cua t6 chtc,
ca nhan nudc ngoai khong con
chi thuan tuy la nha phat trién bat
dong san dé€ ban, cho thué, cho
thué mua dé€ cung tng ra thi
treong bat dong san Viét Nam,
ma con la mot bén trong giao dich
mua ban dé s& httu nha ¢, la doi
tuong dwoc nhan tang cho, thira
kénha & ctia t6 chirc, ca nhan Viét
Nam khi du diéu kién theo quy
dinh ctia phép luat. Day chinh la
qua trinh hoi nhap ngay cang sau
rong cua Viét Nam trong viéc bao
ho quyén so hitu nha ¢ cua chu
thé c6 yéu té nudc ngoai, bao vé
va bao dam quyén so httu nha 6
cua t6 chitc, ca nhan nudc ngoai
trong giai doan hién nay.

T.Q.H

7 So sanh xem khoan 2 Khoan 3 Dieu 11 Luat Kinh doanh bét dong san nam m 2014,

8 Xem Diéu 20 Luat Nha 6 nam 2023.
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THAI PO CUA NGUOI DAN
DOI VoI HANH VI SAN XUAT, BUON BAN
HANG GIA LA LUONG THUC, THUC PHAM
PHU GIA THUC PHAM

NHOM TAC GIA®

Tém tit: Nghién cieu phin tich thiec trang va cdc yéu to'dnh hwong dén thdi dg ciia nguedi dan doi véi hanh
vi sdn xudt, buon bin hang gid la lvong thiec, thie phdm, phu gia thwe phim, v6i mau khdo st 1.530 ngueoi
thudc nhiéu nhom khdc nhau. Két qua cho thdy thdi dg ciia ngueoi din ¢ mukc kha tot trén ca ba khia canh nhin
thiee, cdm xtic va hanh vi, dong thoi chiu tic dong cia nhiéu yéu to'khdc nhau. Tuy nhién, van ton tai mot s6'
han ché'nhét dinh, vi vdy viéc cdi thign thdi do clia nguoi dan doi voi hanh vi nay la cin thiét trong thuec tién.
Tir khéa: Thii do clia nguoi din, thwc phdm Qid, san xudt, budn bdn.
Abstract: The study analyzes the current situation and factors affecting people’s attitudes towards the act
of producing and trading counterfeit goods such as food, foodstuffs, and food additives, with a survey sample of
1,530 people from many different groups. The results show that people’s attitudes are quite good in all three
aspects of cognition, emotion and behavior, and are influenced by many different factors. However, certain
limitations still exist, so improving people’s attitudes towards this behavior is necessary in practice.
Keywords: People’s attitudes, counterfeit food, production, trade.

Patvan dé

Van nan san xuat va budn ban
thuee pham gia dang tro thanh mot
trong nhitng thach thtrc nghiém
trong nhat d6i voi an toan thuec
pham va stic khoe cong dong. T
chirc Y t€ thé giéi (WHO) cho biét,
mdi ndm cé 600 triéu ca bénh va
420.000 ca ti vong lién quan dén
mat an toan thuc pham, véi 30%
sO ca ti vong do thure phdm xay ra
O tré em dwdi 5 tudil. Con s6 nay
cho thay thuc t€ s6 nguoi ti vong
lién quan dén thyc pham khong
an toan trong do lwong thuc, thuc
pham, phu gia thiee pham 1a hang
gia chiém ty 1¢ déng k& Mac di1 da
c6 nhitng bién phap xt ly, tinh
trang nay van gia tang, gay thiét
hai dén kinh t€, anh huong uy tin
qudc gia va lam suy giam niém tin
ctia nguoi tieu dung.

Tai Viét Nam, tinh trang san
xudt va buén ban thuc phdm gia
dang dién bién hét sttc phtic tap.

Trong giai doan 2021-2025, s0 liéu
thong ké vé cac vu an hinh su lién
quan dén hanh vi san xuat va
budn ban hang gia theo Diéu 193
B6 luat Hinh sw cho thdy xu
huoéng gia tang ro rét. SO vu méi
khoi t tang tir 37 vu lén 99 vu
(tang 167%), s6 bi can mai khoi t&
ting tir 63 1én 179 (ting 184%).
Trong giai ttr ndm 2021 dén nam
2025 Co quan diéu tra da khoi t&
498.599 vu an va 785.919 bi can’.
Toi san xuat, buén ban hang
gia 1a luong thuc, thuc pham,
phu gia thuc phdm duwoc quy
dinh tai Diéu 193 B0 luat Hinh sw
nam 2015 (stra d6i, bd sung 2017,
2025) voi khung hinh phat cao
nhat dén 20 nam hodc tu chung
than. Ngoai ra, cd nhan va phéap

nhan thieong mai pham t3i 6 thé

chiu thém hinh phat bd sung nhuw
phat tién. Diéu nay cho thay Nha
nudc rat nghlem khac véi cac
hanh vi san xuat, buén ban hang
gia la nhing nhu yéu pham thiét

yéu phuc vu truc tiép doi song va
anh huong truc tiép dén stc
khée con nguoi. Bén canh do, hé
thong phép luat con c6 cac quy
dinh xtt phat hanh chinh nghiém
khac tai Nghi dinh 98/2020/ND-CP,
Nghi dinh 124/2021/ND-CP va
Nghi dinh 17/2022/ND-CP voi
mutc phat 1én dén hang trdm triéu
dong, kem bién phap bo sung
nhuw dinh chi hoat dong, tich thu
tang vat. Dac biét trong nam
2025, Chinh pht con ban hanh
Cong dién so 65/CD-TTg ngay
15/5/2025 trién khai dot cao diém
ddu tranh phong, chéng budn
lau, gian lan thuwong mai, hang
gia, vi pham ban quyén va xam
pham quyén s0 hitu tri tué trén
pham vi toan qudc. Tuy nhién,
thuec tién cho thay du ché tai ngay
cang chat ché, nan thuc pham gia
van ton tai phd bién.

Thai d6 cta nguoi dan trong
lita chon tiéu dung va phan ting
tredc hanh vi san xuat, budn ban

* TS Tran Thi Thanh, Huynh Anh Tién, Trinh Ngoc Minh, Néng Khanh Ly, Phan Thu Hrong, Phan Thi Nhw Y (Trwong

Pai hoc Kiém sat).

Lan Anh, “WHO: 420.000 ca tir vong mdi nim do thuc phim khong an toan”, Bao Vietnam+
2 Cuc 2, Vién kiém sat nhan tdi cao.
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thiee pham gia git vai tro quyét
dinh d6i véi hiéu qua phong
ngtrta. Tuy nhién, cac nghién ctru
hién nay chu yéu tap trung vao
phap ly va quan ly nha nwedc, chura
chu trong phan tich thai d6 xa hoi.
Do d0, viéc tim hiéu thai d0 cta
nguoi dan vé hanh vi san xuat va
buén ban thuc phdm gia ¢ Viét
Nam, tir d6 dé ra giai phap cai
thién thai d6 ctia nguoi dan vé van
dé nay mang tinh cap thiét, gop
phan nang cao nhan thic cong
dong, cung cd niém tin xa hoi va
xay dyng moi truong kinh doanh
lanh manh.

Khai quat chung vé thai dé
cGia ngudi dan déi véi hanh
vi san xuat va buén ban
hang gia la luong thutc, thuc
pham, phu gia thuc pham
Thai d6 la mot hién tuwong tam
ly c6 y nghia dédc biét dén muic
G.W. Allport cho rang thai do 1a
khai niém quan trong nhat trong
tam ly hoc xa hoéi hién dai My. Co
thé hiéu “thai d¢” la sy danh gia
cua ca thé bao gom tu duy, quan
diém va cam xuc cta nguoi dé?,
dwoc hinh thanh trén co sé
nhitng tri thitc hién c6 va thong
qua trai nghiém trong cudc song.
N6 la tdm trang sdn c6 cua mot

nguoi doi voi mot gia tri cu thé

va duoc kich thich thong qua
phan tng ddi vdi ban than, mot
nguoi, noi chon, vat thé hodc sy
kién (d6i twong thai dd) anh
hwong dén suy nghi va hanh
dong cua nguoi do. Trong s6 cac
mo hinh vé thai do, mo hinh ctia
Schiffman va Kanuk (1987) 1a m6
hinh duoc st dung pho bién va
da duc két, cu thé héa mo hinh
thai d6 thanh ba thanh phan:
nhan thitc (cognitive), cam xuc
(affective) va xu huc’mg hanh vi
(conative), tao nén tang ving
chéc cho cac Umg dung thyec tien
trong nghién ctru hanh vi khach

hang, thai d¢ cong dong. Trong
d6, thanh phan nhan thitc néu
lén suw nhan biét, kién thitc ctia
nguoi tiéu dung vé mot san
phdm nao dé. Nhan thac la
thanh phén lién quan dén sy hiéu
biét (knowledge) va niém tin
(belief) ctia mot ca nhan vé doi
tuong hay ndi cach khac nguoi
tiéu dung tin rang san pham do
¢ nhitng ddc trung ma ho mong
doi. Thanh phan cam xuc dé cap
dén muic d6 hai long hay khong
hai long, yéu thich hay khong yéu
thich vé mot d6i tugng, thé hién
0 sit danh gid ma ngwoi tiéu dung
sé danh gia san pham d6 ¢ dang
tot xau, than thién, 4c cam... Cam
xuc déng vai tro quan trong trong
doi séng ctia con nguoi. Boi cudce
song ngay nay, con nguoi khong
chi can tri thitc, hiéu biét ma con
can co nhlmg gla tri vé mdt tinh
than nhu cam xuc dung dan @&
phu hop véi yéu cau cua sy phat
trién kinh t€ - xa hoi. Thanh phan
xu huwdéng hanh vi néu lén xu
hudng, du dinh hanh dong ctia
nguoi tiéu dung doi véi san
pham theo huwdéng da cé nhan
thic va cam xuc. Khi da c6 hiéu
biét va cam xuc thi nhitng hiéu

biét va cam xtac ay phai dwgc thé

hién qua cac hanh vi cu thé. Co
thé hiéu, hanh vi la y dinh lua
chon cong viéc, hanh dong duoc
thé hién qua xu huéng lua chon
cta ho. Yéu td xu huéng hanh vi
lién quan dén kha nang mot ca
nhan thuc hién hanh dong hay
hanh xtt m&t cach cu thé.

Hanh vi san xuat va buén ban
hang gia la lwong thuwc, thuc
phdm, phu gia thuc pham (goi
chung la hanh vi san xuat, buén
ban hang gia la thie pham) 1a mét
linh vye nghién cttu rat phiic tap
bao gém viéc ca nhan, to chirc c§
y thue hién mét, mot s6 hodc tat
ca cac hoat dong tir lam ra hang
gia dén cac hoat dong dua hang
gia vao luu thong trén thi trrong.

Trong bai viét nay, khai niém thai
d6 ctia nguoi dan vé hanh vi san
xudt, budn ban hang gia la luong
thue, thue pham, phu gia thuc
pham (goi chung la hanh vi san
xudt, buén ban hang gia la thuc
pham) la sw hiéu biét, cam xiic va
hanh vi xir ly diing din trieée thuc
trang san xudt, buén ban hang gid la
lwong thiee, thuwe phim, phu gia thiec
phdm xdy trong thiee tién ctia ngueoi
din Viét Nam.

Thuc trang thai d6 ciia nguoi
dan vé hanh visan xuat, buén
ban hang gia la thuc pham
Danh gia chung thdi do cua
nguoi din vé hanh vi san xudt,
budn bdn hang gid la thuc pham
Dé€ cb can ct danh gid két qua
thai do ctia ngureoi dan vé hanh vi
san xudt va budn ban hang gia la
thure pham hién nay, ching toi
da tién hanh khao sét bang thang
do Likert 5 mtic d§ (hoan toan
khong dong y; khong dong y;
phan van; dong y; hoan toan
dong y) thong qua hinh thuc
Google Forms, thu dugc 1.530
phiéu két qua hop 1é. Khach thé
khao sat la nhitng nguoi dan
dang sinh song ¢ Viét Nam,
trong d6 giéi tinh n&t chiém
65,6%. Do tudi cua nguoi dan
tham gia khao sat trai dai ttr 11
tudi tro 1én voi day da nghé
nghiép. Phan 16n khach thé khao
sat 1a hoc sinh, sinh vién chiém
89,5%; cong chitc vién chitc
chiém 8,8%; lao ddng tu do, kinh
doanh chiém 0,5%; cong nhan,
lao dong phd thong chiém 0,4%.
Phan 16n nguoi tham gia khao
sat hién dang sinh song tai khu
viee nong thon 67,1%; khu vuc
dd thi 30,3% va mién nai. Két
qua thu duoc sau khao sat duoc
tinh toan, xt ly s& liéu bang
phan mém SPSS 27.0 nham phan
tich diém trung binh, d¢ léch
chuén, so sanh twong quan gitra
cac bién ddc va bién phu thude.

* Richard M. Perloff, The Dymzmzcs of Persuasion: Commumcatzon and At‘tltudes in the Twenty-First Century, Routledge, 2016.
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Két qua xtr ly s liéu thdng ké cho thay, thai do
cua nguoi dan vé hanh vi san xuat, budn ban hang
gia la thuc pham xay 6 mic kha tot véi diém trung
binh chung 3,68 diém/5,0 diém va do¢ léch chuan
1,0. Khoang diém trung binh chung trai dai tr 1,0
diém dén 5,0 diém cho thady muic d6 phan tan lya
chon vé nhan thtrc, cam xtc, hanh vi cua nguoi
dan kha cao. Can ct vao diém trung binh chung
vé thai d6 nguoi dan, d¢ 1éch chuan cua toan mau
khao sat, chung t6i chia nhom thai d6 cua nguoi
dan vé hanh vi san xuat, buén ban hang gia la
luong thuee, thue phdm, phu gia thie pham nhuw
sau: nhitng ngwoi dan co thai d6 tich ceec véi hanh
vi nay sé c6 khoang diém ttr 4,68 diém dén 5,0
diém; nhiing nguoi c6 thai do chua tich cuc sé co
khoang diém ttr 1,0 diém dén 2,67 di€ém; con lai sé
la nhém nguoi dan 6 thai d¢ kha tot vé hanh vi
san xuat, buén ban hang gia 1a thuc phdm c6

khoang diém tir 2,68 diém dén 4,67 diém. Cu thé

duoc thé hién qua biéu do:

Histogram

Illl.l
200 3

MeanTOchung

Ghi chii: Mean = DTB la diém trung binh,ﬂStd. Dev=DLC la
dg léch chudn, N la tong s6 mau.

Bi€u d6 1: Biéu db thé hién thai do cia ngudi dan vé
hanh vi san xuat, bu6én ban hang gia la luong thuc, thuc
phém, phu gia thuc pham.

Qua biéu d6 co thé thay, diém trung binh tap
trung nhat o khoang diém tir 2,67 diém dén 4,67
diém, con ¢ vi tri hai diém thap nhat va cao nhat

la khong nhiéu. Cu thé, chi ¢6 11,2% trong tong sd

nguoi dan trong khao sat 6 thai do rat tich cuc,
cht dong va quan dung muc dén cac hanh vi san
xuat, buén ban hang gia la thwc phdm. Co toi
14,4% nguoi dan trong khao sat c6 thai do chua
tich cuc va chuwa quan tam dén cac hanh vi nay.

Két qua thdi do cu thé ciia nguoi dan doi véi hanh
vi sdn xudt, buén bdn hang gid la thuc pham

Dé tim hiéu cu thé két qua thai dd cia nguoi dan
biéu hién theo tirng mat bao gom: hiéu biét, cam
xuc, hanh vi ching téi tién hanh tinh diém trung
binh chung cho tirng ménh dé. Két qua cu thé duoc
thé hién 6 bang sau:

SO 5 (144)@ THANG 5-2026

Bang 1. Két qua vé mdt nhin thirc cia nguoi din vé hanh vi
san xudt, budn ban hang gid la lwong thiec, thie phim, phy gia
thwc phdm

STT Nhin thire PTB PLC
1 Téi nhan thite ré thé nao la hang gid rong linh vuc luong 33 11
thye, thye phim, phu gia thue phim. - :
) WVigc ueuthuthucpha.m gia co thé dé lai hiu qua nghiém 33 13

trong va liu dai d6i vdi siwc khoe céng ddng.

T6i c6 kha ning nhin thic mét s& ddu hiéu co ban caa

thee phim gia khi mua sam. 3.3 1.0

Téi c6 kha na.ng nhin thite mét 56 diu higu co ban cia
thre phim gia khi mua sim. Trong nhiéu muong hop.
ngedi téu ding rit khé phat hién thye phim gia néu
khéng cé théng tin chuyén mén.

34 1.1

Téi nhan thire rd thuc phim gii gay tén hai sirc khée, lam

: N - 2
suy gidm niém tin x3 héi va dnh huéng dén nén kinh té. 3.7 1.2

[

Téi biét dén cac kénh phin dnh, té gidc hanh vi san xudt,

buén ban thye phim gia. 35 1.1

Téi nhin thirc ring cic hanh vi nay cé thé bi xi I¥

. . . - 3.9 1.2
nghiém theo quy dinh phap lujt

Piém trung binh chung nhéin thirc 3,6

(S0'ligu do nhém tic gid thuwe hién khdo sdt nam 2026).

Dua vao s6 liéu trong bang, c6 thé nhan thdy miic
d6 nhéan thirc ctia nguoi dugce khao sat vé van dé
thue pham gia nhin chung ¢ mitc kha t6t, voi diém
trung binh chung (DTB) dat 3,6/5,0 diém. Diéu nay
cho thay da s6 nguoi tham gia da co hiéu biét tuong
déi day du vé khai niém, tac hai ciing nhu cac quy
dinh phap luat lién quan dén thee pham gia. Trong
d6, cac ndi dung c6 DTB cao nhat la: nhan thuic vé
tinh nghiém trong ciia hdu qua do thuc pham gia gay
ra (DTB = 3,8; DLC = 1,3) va nhan thiic vé kha nang
bi xt ly phap luat (DTB = 3,9; DLC = 1,2). Diéu nay
phan anh nguoi dan cé y thirc r6 rang vé tac hai va
tinh ran de ctia phap luat ddi véi hanh vi nay. Trong
khi d6, mot s6 noi dung c6 DTB thap hon nhw kha
nang nhan dién thuc pham gia (DTB = 3,4-3,5 diém;
DLC=1,0-1,1) cho thay k¥ nang thurc t& ctia nguoi tiéu
dung van con han ché, dac biét trong boi canh thuc
pham gia ngay cang tinh vi va khoé phan biét néu
thiéu kién thirc chuyén mon. Vé d6 léch chuan (DLC)
cac gia tri dao dong ttr 1,0 dén 1,3, cho thay mttc do
phén tan y kién ¢ mtrc trung binh, tirc 1a van ton tai
st khac biét nhat dinh trong nhan thtiic gitra cac
nhom nguoi duoc khao sat. Két qua nay khang dinh
nhan thtrc chung ¢ mtec kha, tuy nhién van can tang
cuong hon nita cac hoat dong tuyén truyén, hurong
dan ky nang nhan biét va co ché€ phan anh d€ nang
cao hiéu qua phong ngua thuwe pham gia trong thuc
tién. Nhan thtic nay ciing duoc chitng minh trong
nghién cttu”Consumer Knowledge about Food
Labeling and Fraud” ctia Moreira va cong s (2021)
vé nhan thitc ctia nguoi tiéu dung cho biét hon mot
ntra s6 nguoi dugc khao sat nhan thiic rd vé nhitng
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hanh vi gian lan thiee pham c6 nguy co anh huémg
16n dén strc khoe cong dong so voi nhung hanh vi
chi nham muc dich kinh t& Tudi tac va trinh d6 hoc
van cua nguoi tiéu dung anh huong dén nhan thic
ctia ho vé thong tin trén nhan thuc phdm, mirc d6 tin
twong va kién thirc vé gian 1an thuc pham . Bang 2.
Két qua vé mdt cam xtc ctia nguoi dan vé hanh vi
san xuat, buén ban hang gia 1a lwong thue, thuc
pham, phu gia thuc pham*.
Bang 2. Két qud vé mat cam xiic cua nguoi din vé hanh vi sin

xudt, budn ban hang gid la lwong thiee, thwe phim, phu gia thire phdm

ttr 1,2 dén 1,3, cho thdy mttc d¢ phan tan y kién ¢
mutc trung binh, ttrc la nhin chung c6 sy thong nhat
tuong ddi trong cam xtic ctia nguedi duoce khao sat,
du van ton tai khac biét nhat dinh gitra cac cd nhan.
Tong thé, két qua cho thdy cam xuc ctia nguoi dan
khong chi dirng lai ¢ nhan thitc ma da chuyén hoa
thanh thai d0 ro rang: lo ngai trudc rui ro, phan doi
hanh vi sai pham va ung ho cac giai phap kiém
soat, day la co so thuan lgi d€ trién khai cac chinh
sach phong ngira va d&u tranh véi hanh vi san xuat,
buon ban thire pham gia trong thuee tién.

(S6'ligu do nhém tic gid thuwc hign khdo sit niam 2026).

Dua vao s liéu tai Bang 2, c6 thé nhan thdy mat
cam xuc ctia nguoi dan ddi véi hanh vi san xuét,
buoén ban thyc pham gia 6 muic cao, thé hién qua
diém trung binh chung (DTB) dat 3,9/5,0 diém.
Mtic diém nay cho thdy thai do cam xuc kha rd
rang theo hudng quan ngai, phan d6i va ing ho cac
bién phap kiém soat, cao hon so v6i mdt nhan thic.
Cu thé, cac biéu hién cam xuc tiéu cuc trude nguy
co thye phdm khong an toan dwgc thé hién rd qua
tiéu chi “cam thay lo lang” (BPTB=38 diém; PLC =
1,2) va “khong dong tinh véi viéc dat loi ich ca
nhan 1én trén stec khoe cong dong” (DTB = 3,8 diém;
DLC = 1,2). biéu nay cho thay nguoi dan co su
phan tng cam xuc tuong ddi manh mé truedc hanh
vivi pham Dbng thoi, cc cam xtc tich cye gan voi
niém tin va ky vong vao giai phap ciing dat mtc
cao, nhu cam giac yén tam khi sit dung thuc pham
c6 nguodn goc ro rang (DTB = 3,9 diém; DLC = 1,3),
s dong thuan vé vai tro cua tuyén truyén (DTB =
3,9 diém; DLC =1,3) va sy ung ho doi voi hoat dong
thanh tra, kiém tra, xt ly vi pham (DTB = 3,9 diém;
DLC = 1,3). Diéu nay phan anh xu huéng ang ho
manh mé cac bién phap quan ly nha nudc va kiém
soat xa hoi. Vé do léch chuan, cac gia tri dao dong

Bang 3. Két qua vé mdt hanh vi ciia nguoi din vé hanh vi sin
STT Cim xic BIB | BLC xudit, budn bian hang gia 1a lwong thiee, thiee phim, phu gia thie phim
1 Tﬁi cam thiy lo ling mede nguy co si dung phai thue 33 12 STT Hanh Vi PIB | PLC
phim khéng an toan : : ] i
Tai cha d@pg ki¢ém ta nhin mac, han s dung va tim hiéu
) Téi khéng déng tinh ]:l'II['!C viéc datloi ich cd nhin 1én 18 2 1 iﬁgg tin vé ¢ an toan cia thyc phim twdc khi quyét dinh 3.6 1.1
trén siic khoe cong déng : .
2 T6i wanh mua hoic st dung thwc phim cé dau higu bit 37 =
3 Téi yén tim hon khi s dung thue phim ¢6 nguén géc - 13 thuong vé gia ca hoac chit luong i ’
10 rang, dwoc ching nhin an toan i : 3 T6i thudng xuyén chia sé hoic canh bao vé thuc phim gia 54 -
trén mang xi hoi khi phat hién hoic nghi nge - :
Téi cho ra.ng viée tuyén truyén vé tic hai cia thuc ) ) : o
4 3.8 1.3 4 T6i vu tién mua thue phim tai dia diém uy tin 3.8 1.1
phim gia 13 rit cin thiét
- Téi ting hd viéc ting cudmg thanh tra, kidm tra va xit Iy 19 13 s Toi khuyén co ngudi thin, ban bé thén wong khi mua thye | 11
> nghiém cic vi pham i : pham ) )
L R Téi thay déi théi quen tiéu dimg sau khi hiéu rd tic hai thuc 3.7 12
Diém trung binh chung cim xic 3,0 6 phim gia . 2

Trong mét sé trwéng hop. t5i vin sit dung thue phim nghi

ngd khéng an toan 3.1 1.3

Diém trung binh chung hanh vi

(S6'ligu do nhém tic gid thuwe hign khdo sdt nam 2026).

Dua vao s0 liéu tai Bang 3, c6 thé nhan thdy mat
hanh vi cua nguroi dan déi véi van dé thuc pham
gia 0 muc kha, voi diém trung binh chung (DTB)
dat 3,6/5,0 diém. Két qua nay tuong dong véi mat
nhan thic nhung thap hon so véi mdt cam xuc,
cho thdy van ton tai khoang cach nhat dinh gitra
nhan thtc - thai d6 va hanh vi thuc t€. Xét ting
biéu hién cu thé, cac hanh vi mang tinh phong
ngtra cht dong dat mic twong ddi cao, nhu wu tién
mua thuc pham tai dia diém uy tin (DTB = 3,8
diém; DPLC =1,1), tranh st dung thuc pham c6 dau
hiéu bat thuong (BDTB = 3,7 diém; DLC = 1,1) va
thay doi thoi quen tiéu dung sau khi nhan thic rd
tac hai (BTB = 3,7 diém; DLC = 1,2). Diéu nay cho
thay nguoi dan da c6 xu hwdéng diéu chinh hanh
vi theo hudng an toan hon. Tuy nhién, mot s6 hanh
vi tich cuc khac lai & mute thap hon, ddc biét la viéc
chia sé, canh bao vé thyc pham gia trén mang xa
hoi (DTB = 3,4 diém; DLC = 1,1), cho thay tinh chu
dong lan toéa thong tin trong cong dong con han
ché. Dang cha y, van ton tai hanh vi tiém an rui ro
khi mot bo phan I‘lgu’Ol dan thira nhan “trong mot
s0 truong hop van st dung thwc phdm nghi ngo

*Moreira va cong su (2021) ”Consumer Knowledge about Food Labeling zmd Fraud”.
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Luec lwgng chire ndng thu it nhiéu san phdm bot ngot gid.

khong an toan” (BTB = 3,1diém;
DLC = 1,3). Day la mac diém
thap nhat va c6 do léch chuan
cao nhat, phan anh su phan héa
r0 rét trong hanh vi va cho thdy
yéu t6 tién loi, théi quen hodc
diéu kién kinh té c6 thé van chi
phéi quyét dinh tiéu dung. Vé
dd 1léch chuan, cac gia tri dao
dong tir 1,1 dén 1,3, cho thay
mutc do phan tan trung binh, ttec
la hanh vi ctia ngwoi dan chua
hoan toan dong nhat. Nhu vay,
két qua cho thdy hanh vi caa
nguoi dan da cé xu hudng tich
cuc nhung chua thuc sy bén
viing va nhat quan. Diéu nay dat
ra yéu cau can tiép tuc tang
ceong cac bién phap tac dong
khong chi vé nhan thic va cam
xuc ma con hudng téi thay doi
hanh vi thuec té, ddc biét la nang
cao tinh cht dong va kién quyét
trong viéc ndi khong véi thuc
pham gia.

Tt két qua phan tich ba khia
canh nhan th&c, cam xuc va
hanh vi, c6 thé nhan dién mot s6
han ché, ton tai trong thai d6 cua
nguoi dan doi voi hanh vi san
xuat, budn ban hang gia la thuc
pham nhu sau:

Anh: SKPS
Thir nhat, thai d¢ cta ngwoi
dan chua co sy thong nhét gita
nhan thitc, cdm xtc va hanh vi.
Mic du vé mat cam xuc, nguwoi
dan thé hién su lo ngai va phan
déi kha rd6 rang, nhung nhan
thirc va dac biét la hanh vi thuc
t€lai chura twong xtng. Diéu nay
cho thady thai d6 chuwa duoc
chuyén hoa day du thanh hanh
dong cu thé trong doi sdng.

Thir hai, tinh chtt ddng trong
phan Gng xa hoi con han ché.
Nguwoi dan chua thue s tich cuc
trong viéc nhan dién, chia sé
thong tin hodc canh bao vé thuc
pham gia. Thai d6 van mang tinh
thu dong, chu yéu ding lai ¢ viéc
tw bao vé ban than hon la tham
gia vao cac hoat dong phong
ngtra mang tinh cong dong;...

Thir ba, nguwoi dan phan 16n
thiéu kién quyét trong hanh vi
tiéu dung. Trong mot sO treong
hop, nguodi dan van chap nhan
stt dung nhiing san pham c6 dau
hiéu khong an toan. Diéu nay
phan anh sy thoa hiép gitra nhan
thttc va hanh dong, lam giam
hiéu qua ctia thai d¢ tich cyc da
hinh thanh.

SO 5 (144)@ THANG 5-2026

Thir tu, thai do gitta cac nhom
nguodi dan chwa dong déu, van
ton tai si khac biét nhat dinh vé
mitc d6 nhan thic va cach thirc
hanh dong. Diéu nay cho thdy
tac dong cuia cac yéu to nhu diéu
kién kinh t€, thoi quen tiéu dung
hay kha nang tiép can thong tin
van con chi phdi manh mé.

Thir nam, mac du nguwoi dan
c6 xu hudng dong tinh vdi cac
bién phap quan ly va kiém soat,
nhung sy ung hd nay chu yéu
mang tinh dinh hudng chung,
chwa gén chat véi hanh dong cu
thé trong thuec té.

Giai phap cai thién thai do

ngudi dan déi véi hanh vi

san xuat, buén ban hang

gia la thuc pham

Thir nhit, tang cuong tac dong
dong bd gitta nhan thtrc - cam
xuc - hanh vi theo huong dinh
hudng hanh dong. Thuc tién cho
thdy, han ch€16n nhat hién nay la
sit “léch pha” gitta ba yéu t6 nay.
Do d6, cac hoat dong tuyén
truyén can duoc thiét ké lai theo
hudng tich hgp ba tang tac dong:
(i) cung cép tri thiic nén tang
(nhan thic), (ii) khoi goi phan
tng cam xac (lo ngai, trach
nhiém xa hoi), va (iii) dinh hwéng
hanh vi cu thé. Dic biét, can
chuyén manh tir cach tuyén
truyén mang tinh ly thuyét sang
tinh hudéng hoéa hanh vi, vi du:
huéng dan cach kiém tra ngudn
g0c san pham, cach xtr ly khi phat
hién thuc pham gia, hodc cac kich
ban lira chon tiéu dung an toan.
Viéc stt dung cac vu viéc dién
hinh, hau qua thuc t& cing gop
phan lam sau sac yéu t8 cam xc,
ttr d6 thuc day hanh vi phu hop.

Thir hai, nang cao tinh chu
dong va trach nhiém xa hoi cua
nguwoi dan trong phong ngtra.
Mot trong nhiing diém yéu hién
nay la nguoi dan con thu dong,
chu yéu tu bao vé ma chua tham
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gia phong ngtra chung. Vi vay,
can xay dung co ché thic day su
tham gia xa hoi, nhu: thiét lap
cac kénh ti€p nhan thong tin
thuan tién (duong day noéng, nén
tang s6, ing dung phan anh hién
treong); cd co ché bao vé va
khuyén khich nguoi td gidc, bao
dam an toan va quyén loi cho
nguoi cung Cap thong tin; phat
huy vai tro ctia cac to chirc xa
hoi, doan thé, cong dong dan cu
trong gidm sat va lan téa thong
tin. Qua d¢, tirng budc chuyén
bién thai do ttr “nguoi tiéu dung
thu dong” sang “chu thé tham
gia phong ngtra toi pham”.

Thi? ba, hinh thanh va ciing ¢

thoi quen tiéu dung an toan, kién
quyét. Viéc nguoi dan con thoa
hiép véi thue ph?im khong an
toan cho thay yéu t6 théi quen va
diéu kién thuc t& van chi phoi
manh. Do d6, can: ddy manh
gido duc hanh vi tiéu dung theo
huéng lau dai, bén Vtmg, khong
chi dung o tuyen truyén ngan
han; xay duzng céc tiéu chi nhan
dién don glan dé ap dung dé
nguoi dan co thé st dung trong
doi sdng hang ngay; phat trién
hé thong cung ting thuwc phdm an
toan, minh bach ngu6n goc, gia
ca hop ly dé giam “ap luc lya
chon” khién nguoi dan phéi
chép nhan rui ro. Giai phap nay
nham bién nhan thite thanh thoéi
quen hanh vi 6n dinh, thay vi
phan tng tinh hudng.

Thir tw, cd thé hoa cic bién
phép tac dong theo tirng nhom
doi twong. Su khong dong déu
trong thai do cho thay can co
cach tiép can phan hoa. Cu thé,
ddi véi khu vuc n6ng thon, meg
sau, vung xa can tang cuong
truyen thong truc tiép, dé hiéu,
gan véi thuc tién dia phueong,
d6i v6i nhom nguoi tré can tan

dung mang xa hoi, nén tang s6

dé lan toa thdng tin; d6i voi
nhém cé diéu kién kinh té han

ché can két hop tuyen truyén voi
ho tro tiép can nguon thuee pham
an toan. C4ch ti€p can nay giup
thu hep khoang cach nhan thitc
va hanh vi gitta cac nhém dan
cu, nang cao hiéu qua chung.
Thit nam, chuyén héa sy dong

tinh thanh hanh dong cu thé

trong cong dong. Mac du nguoi
dan c6 xu huong ung ho cac bién
phap quan ly, nhung sy ting ho
nay con mang tinh “thu dong”.

Vi vay, can thiét k€ cac co ché dé

ho truc tiép tham gia, nhu: cac
chwong trinh cam két cong dong
(khong tiéu thuy, khong tiép tay
cho thyc pham gia); m6 hinh
“khu dan cuv an toan thuc
pham”; hoat dong gidm sat xa
hoi cé sy tham gia ctia nguwoi
dan. Khi nguroi dan dwoc dat vao
vai tro chu thé hanh dong, thai
do sé duoc cung c6 va tré nén
bén viing hon.

Thir sdu, nang cao hiéu qua

quan ly nha nudc va cang cd

niém tin xa hoi. Niém tin la yéu
t0 then chdt d€ chuyén hoa thai
dd thanh hanh vi. Do d6, can
tang cuong thanh tra, kiém tra va
xtt ly nghiém minh, kip thoi cac
hanh vi vi pham; cong khai, minh
bach thong tin x@ ly dé tao hiéu
tng ran de va dinh huéng dw

ludn; kiém soat chat ché cac yéu
to tiéu cuc nhu bao che, dung
ting, nham bao dam tinh cong
bang va hiéu luc cta phap luat.
Khi nguoi dan tin tuong vao hé
thong quan 1y, ho sé ¢ xu hudng
cht dong, hop tac va kién quyét
hon trong hanh vi tiéu dung.
Két luin
Tu két qua nghién cttu c6 thé
thay, thai d6 ctia nguoi dan doi
v6i hanh vi san xuat, budén ban
hang gia la lwong thuc, thuc
pham, phu gia thuc pham da
hinh thanh theo hwéng tich cuec,
cai thién ro rét, thé hién qua nhan
thac twong doi day da, cam xtc
r0 rang va hanh vi buéc dau c6
su diéu chinh. Tuy nhién, thai d¢
nay chua thue su dong bo va bén
vitng, van ton tai khoang cach
gitta nhan thitc, cdm xdc va hanh
vi, cling nhw sy khac biét gitta
cacnhém dan cu. Do d6, can tiép
tuc trién khai cdc giai phap tac
dong toan dién nham nang cao
nhan thirc, cung cd cam xdc va
thiic day hanh vi thuec tién, gép
phéan nang cao hiéu qua phong
ngura va dau tranh véi hanh vi
nay trong xa hoi.
T.T.T -NSV
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'I'AC DONG CUA NGHI QUYE'I' 98/2023/QH15
PoO1 VOI VIEC DAU TU PHA'I' 'I'RIEN NHA G XA HOI
TREN DIA BAN THANH PHO HO CHI MINH

TS VU THE HOAI"

Tém tdt: Bai viet tdp trung phin tich tdc dong ciia Nghi quyei 98/2023/QH15 trong viéc ddu tw phit trién
cdc dw dn nha 6 xd hgi trén dia ban TP. H6 Chi Minh. Téc gia tap trung nghién citu co ché"vi chinh sich dic
thit ma Nghi quyet duea ra, cfong thoi diea vao két qua nghién cteu phin tich tinh hinh thyc tién, chi ra nhwng
diém tich cyc va thich thitc trong viéc trién khai dp dung chinh sdch ddu tw phdt trién nha & néi chung va dw
dan nha ¢ xd hi noi rzeng 0 TP. H6 Chi Minh. Qua dé kién nghi mgt so’ glaz phap nhdm hoan thién co sé phdp 1]
veé viéc thuc hzgn xd hoi hoa, thu hiit nguon lec kinh té'tw nhan phut trién cac dw dn nha & xa th QOp phiin ting
cwong thiee thi c6 higu qua ciia Nghi quyét nay thoi gian toi.

Tir khéa: Nghi quyeét 98/2023/QH15, nha 6 xa héi, TP. H6 Chi Minh.

Abstract: The article focuses on analyzing the impact of Resolution 98/2023/QH15 on investment and
development of social housing projects in the Ho Chi Minh City. The author focuses on researching the specific
mechanisms and policies proposed by the Resolution, and at the same time, based on the research results analyzing
the practical situation, points out positive points and challenges in implementing and applying housing development
investment policies in general and social housing projects in particular in the Ho Chi Minh City. Thereby, we
propose a number of solutions to improve the legal basis for implementing socialization, attracting individual
economic resources to develop social housing projects, contributing to enhancing the effective implementation of

this Resolution in the coming time.

Keywords: Resolution 98/2023/QH15, social housing, Ho Chi Minh City.

Patvan dé

Nghi quyét 98/2023/QH15" da
danh dau mot budc ngodc quan
trong trong chinh sach phat trién
nha ¢ va nha ¢ xa hoi tai TP. H6
Chi Minh (TP.HCM) - mot d6 thi
16n dang phai d6i mat véi nhiig
thach thic nghiém trong lién
quan dén nhu cau nha ¢ cho dan
cu. Trong bdi canh qua trinh do6
thi héa dang dién ra manh mé véi
tdc d6 nhanh, ting treong phat
trién kinh té€ - xa hoi sé kéo theo
nhu ciu vé nha ¢ tai cac khu vuc
do thi ngay cang 16n, ngwoi co thu
nhap thdp kho cd kha nang tiép
can duoc cac du 4n dau tw nha 6,
khién tinh trang mat can déi trong
co cdu nha ¢ d6 thi ngay cang cao.
TP.HCM dang phai giai quyét
tinh trang thiéu hut nghlem trong
nguon cung nha & xa hoi nham
dap ting nhu cau sinh hoat va 6n
dinh cudc sdng an cu, dac biét d6i
voi nhitng nguwoi c6 thu nhap
trung binh va thap. Do d6, tim

* Treong Dai hoc Sai Gon.

hiéu tac dong cua Nghi quyét
98/2023/QH15 doi vai viée dau tw
nham glal quyét nhu cau nha ¢
xa hoi s& nham hd tro muc tiéu
phat trién bén viing va cai thién
diéu kién séng cho cong dong

dan sy & d6 thi voi mat dd dan s6

tap trung dong duac tai TP.HCM
la rdt can thiét, ddc biét cng la
nham trién khai thiee hién Quyét
dinh 927/QD-TTg ban hanh ké&
hoach trién khai thiyec hién Chi thi
34-CT/TW ngay 24/5/2024 ciia Ban
Bi thu vé tang cuong sy 1anh dao
cua Bang ddi voi cong tac phat
trién nha ¢ xa hoi trong tinh hinh
moi va Nghi quyét 68-NQ/TW
ngay 04/5/2025 ctia BO Chinh tri
vé phat trién kinh t€ tu nhan trong
tién trinh thiec hién xa hoi hda, thu
hat nguon luc kinh t€ tw nhan.
Méi day, ngay 12/01/2026 Chinh

pht da ban hanh Nghi quyét sd

07/NQ-CP vé viéc giao chi tiéu
phat trién nha ¢ xa hdi cho cac dia
phuong giai doan 2026-2030.

Tac déng vé dau tu nha & xa
hdi trén dia ban TP. H6 Chi
Minh khi ap dung Nghi quyét
98/2023/QH15

Trong giai doan 2020-2025 vira
qua, TP.HCM m¢i chi hoan thanh
dwa vao st dung 2 dy dn nha ¢ xa
hdi véi 623 can hd (chuyén tiép tir
giai doan 2016-2020), khoi cong 7
dw an nha ¢ xa hdi v6i 4.996 can
ho nhung bi “vudng mac vé phap
ly” nén gan nhu chua thé trién
khai thi cong theo tién do. Cac du
an nha & xa hoi do doanh nghiép
tw tao lap quy dat thi bi “ach tac”
ngay tir thu tuc “chdp thuan cha
truong dau tw dong thoi voi chdp
thuan nha dau tu”?. Hon ntta thoi
diém hién nay, von ngan sach
trung han dén nam 2025, TP.HCM
chi bo tri duoc 3.800 ty dong dé
phat trién loai hinh nha ¢ nay.
Trong bdi canh d6, Nghi quyét
98/2023/QH15 da dwoc ban hanh
v&i cac co ché va chinh sach dic
thu duoc trién khai ap dung déi
v6i chinh sach phat trién kinh t€ -

! Nghi quyét sd 98/2023/QH15 ngay 24/6/2023 ctiia Qudc hoi vé thi diém mot sd co ché, chinh sach ddc thu phat trién TP. H6 Chi Minh.
2Lé Hoang Chau, Mudh phit trién NoXH, phdi g6 "rio can’ thil tuc, https://dttc.sggp.org.vn/muon-phat-trien-noxh-phai-go-rao-can-thu-
tuc-post112785.html, ngay 19/12/2025.
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xa hoi ¢ TP.HCM néi chung va
dau tu phat trién nha 6 cho nguoi
dan noi riéng, ky vong sé gép
phan g1a1 quyet duoc mot sd van
de vuéng mac ve dau tu phat
trién nha ¢ xa hoi tai TP.HCM
trong giai doan hién nay, cu the:

(i) Gidi quyét vin dé quy
hoach diéu chinh quij dat phat
trién nha 6 xa hoi trong cdac dy
dn nha o thuong mai

Theo quy dinh ctia phap luat
hién hanh, quy dat dé€ thuc hién
cac dy an nha o xa hoi dwoc hinh
thanh ttr hai nguén chinh. Mot la
dat duoc giao hodc cho thué theo
quy hoach ctia cac co quan nha
nudc ¢6 tham quyén va con lai la
nguon dat co thé dén tir chu dau
twe ctia cac dy an nha o thwong
mai, yéu cau danh mot phan dién
tich cho nha ¢ xa hoi. DBiéu nay
chu yéu la giai quyét tinh trang
thiéu hut nha & cho cadc doi
tuwong c6 thu nhap thdp va trung
binh, dong thoi khuyén khich
cac nha dau tu tham gia vao linh
virc nay, tao co hdi cho viéc phat
trién cac san pham nha ¢ phu
hop véinhu cau thi truong. Theo
thong ké cta So Xay dung
TP.HCM, cb6 33 du an nha &
thwong mai danh 20% quy dat
dé€ xay dung nha ¢ xa hoi, du
kién cung cap cho thi truong
khoang 70.000 can ho. Trong 33
du an nay, c6 14 du an da co6 dat
sach, 19 dy an con lai chu dau tu
chwa thuc hién xong viéc boi
thuong giai phong mat bang, sO
leong nha 6 thwong mai dang
trién khai xay dung trén dia ban
TP.HCM giai doan 2021-2025 la
146 du an’.

Quy dinh néu r6 du 4n thudc
dién phai danh 20% quy dat la
nhitng dw 4n trén 2 ha tai do thi
dac biét va loai 1. Tuy nhién, khi
noi dén nha 6 xa hoi, da phan
nguoi dan sé nghi dén nha o chat
luong thdp, ha tang xa hoi chi 6

muc t6i thiéu vi gia ré. Vi vay,
viéc dat nha 6 xa hoi ngay bén
canh nha ¢ thwong mai, ddc biet
la nha ¢ trung - cao cap, chéc
chéan s& c6 sy chénh léch vé nhu
cau st dung co so ha tang xa hoi
va cdc tién ich. Nguoi lao dong
c6 thu nhap thap kho tiép can va
khong thé kham ndi chi phi dich
vu ctia dy an... Ngoai ra, cong tac
quy hoach cho viéc phat trién
nha ¢ xa hoi chuwra dwgc cht trong
dtng murc, quy dat duoc bo tri
thuong o cac vi tri qua xa, tham
chi ngu6n géc muc dich sir dung
dat cti, nhiéu noi ¢6 nhitng tang
phau dién dat chua dat tiéu
chudn, dia hinh kém chét luong,
tham chi c6 mot s6 dia phu’ong
da quy hoach b6 tri quy dat nam
canh khu nghla trang hodc nhiing
noi chua giai phong mat bang
dan dén nhiéu dy 4n khong thé
trién khai hodc khong dat hiéu
qua nhu mong doi*. Vi thé, cac
doanh nghiép thuwong lwa chon
nop tién tuong Gng gia tri quy dat
20% trong du an theo quy dinh
tai khoan 3 Diéu 2 Nghi dinh
49/2021/ND-CP ngay 01/4/2021
cta Chinh phu stra d6i, bo sung
mot s6 diéu cua Nghi dinh
100/2015/ND-CP thay vi danh ra
quy dat cho xay dung nha o xa
hoi theo ding quy dinh.

Ap dung diém c khoan 3 Diéu
6 Nghi quyé’t 98/2023/QH15 sé
giai quyét duoc van dé ma thuc
trang da dé ra, cho phép Uy ban
nhan dan TP.HCM phé duyét
quy hoach va bd tri quy dat cho
nha & xa hoi ¢ cac vi tri khac
ngoai pham vi nha ¢ thuong
mai, tir d6 giup nha dau tw linh
hoat hon trong viéc lyra chon dia
diém va quy mo xay dung. Su
linh hoat nay la rat can thiét trong
b6i canh thi treong bat dong san,
noi ma viéc tim kiém quy dat phu
hop la moét thach thic 16n. Viéc
cho phép quy hoach nha ¢ xa héi

0 nhitng vi tri khac khong chi
gitip cac nha dau tu t6i wu hoa
dia diém xay dung ma con bao
dam rang nha & xa hoi sé duoc
phan bé mot cach hop ly hon,
nang cao kha nang tiép can cta
nguoi dan doi véi cac du an nha
0 xa hoi thong qua viéc lya chon
cac vi tri thuan lgi cho viéc xay
dung thay vi bi phan tan rai rac
cung voi cac du &n nha ¢ thwong
mai. Sy két hop gitta viéc diéu
chinh quy hoach va cac chuong
trinh phat trién d6 thi tong thé
cua thanh pho s€ bao dam rang
cac du 4n nha & xa hoi dwoc trién
khai dong bd va hiéu qua, dap
tng nhu cau thuc t€ cua cong
dong nguoi lao dong.

(ii) Gidi guyet cdc quy dinh vé
ddu gid, ddu thiu, lya chon chi
didu tw dé' xay dyng nha 6 xa hoi

Truoc day, theo quy dinh tai
Muc 3 Luat Dat dai nam 2013 c¢6
quy dinh chu thé thyc hién boi
thuwong khi thu hoi dat vi muc
dich quéc phong, an ninh; dé€
phat trién kinh t€ - xa hoi vi loi
ich qudc gia, cong cong la nha
nudc, trong d6 c6 néu rdo UBND
cap tinh phai lap ké hoach boi
thuong trude khi ¢6 quyét dinh
thu hoi dat (biéu 91 Luat Pai
nam 2013). Biéu khoan nay dwoc
gilt nguyén tai Luat Dat dai nam
2024. Quy dinh nay nhan manh
rang dé thuc hién quyén thu hoi
dat, Nha nudc phai dua trén kha
nang tai chinh caa dia phuong
va yéu cau phal hoan tat cong tac
boi thlrong, giai phong mét bang
co so kha thi dy toan kinh phi
cua dia phuong va yéu cau phai
hoan tat boi thuzong giai phong
mat bang trude khi giao dat, thuc
hién dy 4n. Déu nay dan dén
viéc mat nhiéu thoi gian trong
viéc huy dong, can ddi nguon
ngan sach Nha nudc d€bg tri va
“giai phong quy dat” cho viéc
xay dung du an nha ¢ xa hoi.

3 Duy Phuong, Doanli nghiép tim cich “né” danh 20% quy dat xay nhi & xii hi, https://vov.vn/kinh-te/bat-dong-san/doanh-nghiep-tim-
cach-ne-danh-20-quy-dat-xay-nha-o-xa-hoi-post979921.vov, ngay 19/12/2025.
4PV, Khan hiéin nguon cung nha & xa hgi tai Ha NGi va TP. H6 Chi Minh, https://vtv.vn/kinh-te/khan-hiem-nguon-cung-nha-o-xa-hoi-tai-
ha-noi-va-tp-ho-chi-minh-20240803194627692.htm, ngay 19/12/2025.
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Trong bdi canh nay, theo
diém c khoan 3 Diéu 4 Nghi
quyét 98/2023/QH15: “...Uy ban
nhan dan Thanh phd phe duyét
quy hoach, bd tri quy déat nha o
xa hoi trong pham vi du an nha
0 thwong mai hoac phé duyét
quy hoach, bd tri quy déat nha o
xa hoi ¢ vi tri khdc ngoai pham
vi du &n nha & thwong mai dap
tng nhu cau nha ¢ xa hoi trén

dia ban theo chuwong trinh, ké

hoach phat trién nha ¢ da duoc
phé duyét, bao dam ty 1¢ dién
tich dat dé xay dung nha ¢ xa hoi
theo quy dinh cua phap luat vé
nha ¢ va phap luat c6 lién quan.
Chu dau tu c6 trdch nhiém té
chiic dau tu xay dung nha o xa
hoi tai vi tri dwoc quy hoach
hoan d6i va hoan thanh nghia vu
tai chinh vé dat dai d6i voi quy
ddt duoc hoan d6i trong du an
nha ¢ thuvong mai, bao ddm thuec
hién theo quy dinh ctia phap luat
vé nha ¢ va dat dai”. Diéu nay da
danh dau mot budce tién quan
trong khi trao cho Uy ban nhan
dan TP.HCM quyen han dadc biét
trong viéc td chirc va lya chon
nha thau ngay ttr giai doan trién
khai, thu hoi dat, thu huat su
quan tam dang ké tir cac nha dau
tw, khién ho c¢6 kha nang xuat
hién sém trong quad trinh trién
khai du an. Véi vai tro quan
trong trong cong tac boi thuong
va thu hoi dat, cac nha dau tu sé
c6 dong lic manh mé hon trong
viéc thuc day tién do trién khai
thuc hién du 4n, thu hat toi da
cac nguodn lwc xa hoi, cac nha
dau tv tv nhan sé cung dong
hanh san sé trdch nhiém tai
chinh trong viéc boi thuong giai
phéng mat bang cho chu dat
trong quy hoach phat trién du an
nha ¢ xa héi. Hién nay cac quy
dinh phap luat, co ché, chinh
sach da c6 nhung thuc hién xa

hoi héa cac dy an nha ¢ xa hoi
con kha it.

(iii) Rat gon thu tuc hanh
chinh bang viéc cho phép nha
dau tw thuc hién phiic hop nhiéu
nhiém vy cung liic

Theo quy dinh, thay vi phai
hoan thién d6 an xay dung quy
hoach sau khi da tiép thu y kién
hoac phan hoi bang van ban
trong viéc tir chdi tiép thu y kién
cua cdng dong dan cu, nay tai
diém a khoan 3 Diéu 6 Nghi
quyét 98/2023/QH15 ghi ro “...
Nhiém vy quy hoach chi tiét dwoc
lap dong thoi véi viéc lap do an quy
hoach chi tiét; viéc lay y kién cong
dong dan cw ¢6 lien quan doi voi
nhigm vu va d6 dn quy hoach chi tiét
dwoc thyec hign cting mgt thoi diém.
Viéc tham dinh, phé duyét nhiém vy
quy hoach chi tiét phai dwoc thuc
hién truedc, lam co so tham dinh, phé
duyét do dn quy hoach chi tiét”.

Theo dd, nha dau tu cd thé

nhanh chu dong trong viéc lap
quy hoach, trinh quy hoach cho
Uy ban nhan dan Thanh pho phé
duyét cung luc voéi viéc 1dy y
kién ctia cong dong dan cu.

Mit khac, quy dinh tai diém
b khoan 3 Diéu 6 Nghi quyét
98/2023/QH15° da tao diéu kién
cho viéc cho phép chtu dong phé
duyét chu treong dau tu khong
con phu thudc vao quy hoach chi
tidt (ty 1é 1/500) d6i v6i du 4n xay
dung nhu truede day, ma can ct
tréen quy hoach chung (ty 1é
1/2.000), chi tiéu vé hé s6 st dung
dat hodc mat do xay dung theo
quy dinh cta phap luat vé nha 6.

Tt d6, sai sot trong viéc lap
quy hoach chi tiét trong du an
nha 0 xa héi khong con la ly do
ttr chdi “chap thuan cha truong
dau tu” cua co quan tham dinh
chuyén mon. Tai thoi diém chéap
thuan, nha dau tu cé thém thoi
gian dé€ co thé stta chta quy

SO 5 (144)@ THANG 5-2026

hoach chi tiét cua du an thay vi
bi ttr ch6i mot cach “cing nhic”
va lap lai ho so dé nghi chap
thuan cha treong dau tu theo
quy dinh ctia phap luat vé dau
te. Khi du an nha & xa hoi duoc
chdp thuan chu treong dau tw thi
nhitng chi tiéu nay sé dwoc cap
nhat nguoc tro lai vao trong cac do
an quy hoach chung (ty 1¢ 1/2.000)
va quy hoach chi tiét (ty 1& 1/500)
chit khong diéu chinh tuan tu quy
hoach r6i méi chdp thuan chu
truong dau tw nhu trude day.
biéu nay giai quyet dwoc thuc
trang vuéng mac sai pham vé quy
hoach phan khu do sai léch hién
trang cac cap cua uy ban nhan
dan®. Qua do, chu dau tw chu
dong duoc giai quyét cac quyét
dinh vé giai phong mét bang, khi
dala chu dau tu duoc chdp thuan
va bén canh do ph01 hop véi Uy
ban nhan dan diéu chinh song
song quy hoach chi tiét va quy
hoach phan khu pht hop véi quy
hoach chung. Tuy nhién, quy dinh
tai diém b khoan 3 Diéu 6 Nghi
quyét 98/2023/QH15 ciing bao
dam duoc hoat dong diéu chinh
quy hoach van nam trong giai
doan tién duy an tic la truede khi
lap bao cdo nghién cttu kha thi
dau tu xay dung va trién khai cac
budc ti€p theo ctia dw an chi
khong kéo dai, gay anh huong
dén qua trinh xay dung duw annha
O xa hoéi. Bén canh do, viéc diéu
chinh song song quy hoach phan
khu va quy hoach chi tiét giai
quyét duoc bai toan sai pham
trong quan ly hién trang vé dat
dai, tinh trang quy hoach chwa
dl'mg, chwa pht hgp véi phap luat
vé dat dai. Qua dé, chu dau tuw
phéi hop vé6i Uy ban nhan dan
diéu chinh klp thoi, dong b0, han
ché dinh tré va giai quyét cac rac
roi vé tinh trang phép ly ctia viéc
trién khai dy an.

5« Tai thoi diém chip thudn chil truong ddu tw, truomg hop quy hoach chi tiéf, quy hoach phin khu chiea phu hop quy hoach chung thi cho phép
thwc hign vige chip thudn chil triong diu tue theo quy hoach chung va chi tiéu vé hé so'sir dung dat hodc mdt Ao xdy dieng theo quy dinh ciia phép ludt
08 it 6. Trueong hop quy hoach chi tiét chua phix hop quy hoach chung va quy hoach phin khu thi cho phép thuec hign vige chip thudn chii trieong diu
te theo quy hoach chung, quy hoach phin khu vi chi tiéu vé h¢ s6'sie dung dit hodc mdt dg xdy dung theo quy dinh ciia phdp ludt vé nha é...” .

¢ Chu Tuan, Phit hi¢gn hang loat vi pham trong viéc quy hoach v thye hién quy hoach xdy dyng tai Déng Nai, https://thanhtra.com.vn/ket-luan-
thanh-tra-E17BD7A25/phat-hien-hang-loat-vi-pham-trong-viec-quy-hoach-va-thuc-hien-quy-hoach-xay-dung-tai-dong-nai-
8DD57558 html, ngay 20/12/2025.
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(iv) Ap dung lai hinh thiic diu tw
BT dé'xdy dung dy dn nha 6 xd hoi

Hinh thtc dau tu theo hop
dong BT thuong ap dung voi cac
dw an nha & xa hoi; cac du an nha
0 tai dinh cu; cac dw an cai tao, xay
dung lai chung cu ci, du 4n cong
trinh ha tang, dich vu. Tuy nhién,
ké tir ngay 01/01/2021, Luat Dau
tw theo phuong thic doi tac cong
te nam 2020 da chinh thitc dimg
viéc trién khai cac dy an mai theo
hinh thitc xay dung - chuyén giao.
Quy dinh nay dwoc dua ra do
nhitng bat cap phat sinh trong qua
trinh thuee hién cac du an dau tw
trudc do. Cho dén nay méi duge
khoi phuc lai theo Luat stra doi,
cho phép tai khoi dong lai ttt ngay
01/7/2025 tai Viét Nam’.

Bén canh do, viéc lwa chon
nha dau tu chu yéu duoc thuc
hién thong qua hinh thtrc chi
dinh thau khong canh tranh,
cong tac gidm sat bi xem nhe dan
dén chat lwong cong trinh khong
bao dam. Cac dy an chu yéu do
nha dau tu dé xuat va dua vao
danh muc dau tw nhu truong
hop dau tu ¢ trung tdm quan 10,
TP.HCM - khu dat vang cong
san hon 10.000m? du dang thudc
quan ly Nha nuéc nhung da bi
lién doanh Cong ty c6 phan Van
Phti - Béc Ai (duoc Uy ban nhan
dan TP.HCM lwa chon lam nha
dau tu du an BT) da ky hop
dong nguyen tac chuyén nhtrong
cho mot doanh nghiép khac vdi
gia 370 ty dong do khong duwoc
sut gidm sat chat ché cua chinh
quyeén dia phuong®. Tuy nhién,
du cé nhitng bat cap va nay da
duoc thuc hién tro lai, néu quan
ly tot, viéc 4p dung loai hop
dong BT c¢6 thé khoi thong hiéu
qua nguodn luc dat dai, tan dung
nang luc cua khu vuc te nhan
cho phat trién nha ¢ xa hoi. Tt
do, theo tinh than tai c’[ié}n d

khoan 5 Diéu 4 Nghi quyét
98/2023/QH15, Nha nuwdce da trao
cho Thanh phd ky vong von tuw
nhan sé chay manh vao linh viec
dau tuw co so ha tang, dac biét la
nha ¢ xa hoi tai TP.HCM.

(v) Gidi quyét hop lij viéc dén
b, boi thuong thiét hai khi thu
héi dat

Van dé vé thu hoi dat luén
dwoc quan tam, dac biét la trong
bdi canh Thanh phé dwoc ap
dung Nghi quyeét 98/2023/QH15
vé cac co ché déc thi nham thic
day dau tu phat trién cac du an
nha ¢ xa hoi. Nghl quyet da duwa
ra cac nguyen tac boi thuong 16
rang va hop 1y, nham bao dam
quyén loi cho nhiing nguoi bi
thu hoi dat.

Thuc t€ hién nay, hau nhw bat
ky treong hop thu hoi dat nao
cting c6 xung dot gitra ngurroi dan
va chinh quyén cdc cap. Da co rat
nhiéu vu viéc khiéu nai dong
ngudi xay ra nham phan ddi viec
thu hoi dat. Nguyén nhan la do
déi voi nguoi dan, viéc bi thu hoi
dat da 1a thiét thoi, ma khi thu
hoi con khong dwgc dén bu theo
gia thi truong thi cang thiét thoi
hon. Do d¢, qua trinh giai phong
mat bang ludn la “noi s hai” caa
nguoi nong dan, nguwoi st dung
dat do gia dén bu thap va qua
trinh tao sinh ké, tai dinh cu gdp
nhiéu kho khan. Boi vay, khoan 5
biéu 6 Nghi quyét 98/2023/QH15
chi r6: “Viéc boi thuong veé dat
phai bao dam ngvzm co6 dat bi thu
hdi c6 chd ¢ va diéu kién song
bang hodc t6t hon noi ¢ cii.
Thanh pho xem xét ho tro cho
ngum c6 dat bi thu hoi, chu so
httu tai san gan lién véi dat dé
tao diéu kién cho l’lgu’Ol c6 dat bi
thu hdi, chti s hitu tai san gan
lién voi dat cd viée lam, thu
nhap, on dinh doi sdng, san xuat,
kmh doanh”. Quy dmh nay SO

vdi Luat Dat dai ndm 2013 da
giai quyét duoc phan nao van dé
boi thuong dat khong thoa dang
cho nguoi dan va bao dam cho
ho c6 diéu kién song khong thap
hon so vdinoi o ci, thé hién tinh
dan chu, khach quan, cong bang,
cong khai, minh bach, kip thoi va
dung quy dinh phap luat, dong
thoi bao dam loi ich chung ctia
cong dong vi sy phat trién bén
ving cua Thanh ph6’ Miéc khac,
viéc nay cling dong thoi giai
quyet tinh trang Vtrong mac, khi
xady ra mau thuan véi nguoi dan
bi thu hoi dat, giap giai quyét
van dé phat trién quy dat va thuc
ddy cac nha dau tu xay dung du
an nha & xa hoi. TP.HCM dat
muc tiéu hoan thanh 199.400 can
nha & xa hoi cho giai doan tw
nam 2021-2030, vdi hon 18.000
can du kién hoan thanh trong
giai doan 2021-2025 va 181.000
can cho giai doan 2026-2030.
Hién nay, két qua trién khai nha
0 xa hoi tai TP.HCM tap trung
vao viéc khoi cong dy an mdi,
nhu du an tai s6 4 dwong Phan
Chu Trinh v6i hon 864 can hg,
gop phan vao chi tiéu chung va
phuc vu tadi dinh ce cho ngwoi
dan bi anh huedng boi dw an rach
Xuyén Tam va cac du an xo6a bo
tinh trang nha ¢ tam cac khu vuc
ven kénh rach tai TP.HCM”.

Dé xuat giai phap nham
thuc day dau tu phat trién
nha & xa hoi trén dia ban
TP. H6 Chi Minh

Viéc phat trién dy an nha o xa
hoi la huong dén san ph?im binh
dan dé nguon ngheo, nguoi thu
nhap thap, Cong nhan de dang
ti€p can va sd httu nha 6 hop
phap. Vi vay, duy an nha ¢ xa hoi
nén la dau tw cong, trong d6 Nha
nudc gitt vai tro chu dao. Nha
nudc can phai tao qu}7 dat sach

theo phlrorng thtrc doi tac cong tw (PPP) va Lut Dau thau. Trong do, luat méi cho phep thuc hién céc du’ én BT (xay dlrng chuyen
giao) véi hinh thitc thanh toan bang quy dét va ngan sach nha nudc ttr ngay 01/7/2025.

$Nhom PV, Gde nhin tir mgt die dn BT ¢ TP. HO Chi Minh: Chdm tiéi dg, doanh nghiép t 1] chuyén nhwong, Nha nwde “ganh” i sudt, https://kin-
hdoanhvaphattrien.vn/goc-nhin-tu-mot-du-an-bt-o-tp-ho-chi-minh--cham-tien-do-doanh-nghiep-tu-y-chuyen-nhuong-nha-nuoc-ganh-
lai-suat-19639.html, ngay 20/12/2025.
° Hoang Bach, TP. HCM éu ciu diy nhanh tiéi do cdc di dn nha ¢ xa hdi, https://thuonghieucongluan.com.vn/tp-hcm-yeu-cau-day-nhanh-

tien-do-cac-du-an-nha-o-xa-hoi-a280190.html
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cho cac du an phat trién nha o xa
hoi, hudng toi nha 6 xa hoi cd gia
mua, thué hodc thué mua thap
hon d€ phtt hop v6i kha nang tai
chinh cua cac d6i twong duoc
thu hwong, dé€ nguoi mua hodc
thué, thué mua chi phai bo ra
mot khoan tién it hon ma van
thoa man vé diéu kién nha o co
ban ctia minh. Diéu nay cang
phut hop khi Luat Nha 6 ndm
2023 da dinh nghla nha 6 xa hoi
la dién nha & c6 su hd tro cua
Nha nudc. Qua do, tac gia kién
nghi mot s6 giai phap nhuw sau:

Thir nhdt, can ra soat, hoan
thién chinh sach, hé thong phap
luat c6 lién quan dén nha ¢ xa hoi,
theo d¢ tiép tuc hoan thién co ché,
chinh sach thuan lgi va cht dong
trong vi¢c danh ngudn ngan sach
dau tw xay du’ng dw an nha 6 xa
hoi, khac phuc cac vueong mac khi
thuc hién cong tac boi thuong,
giai phong mat bang, ho tro tai
dinh cu d€ c6 quy dat sach phat
trién cac dy 4n nha ¢ xa hoi. Trién
khai dau tu ha tang ky thuét
ngoai du an dau tu xay dung nha
0 xa hoi, dau ndi hé thong ha tang
ky thuat, bao dam dong bo ha
tang xa hoi trong va ngoai pham
vi du an. Nang cao hiéu qua quan
ly nha nudc, trach nhiém phdi
hop cta cac co quan, td chire, cac
doanh nghiép trong dau tu phat
trién nha ¢ xa hdi va thuc hién cac
chinh sach ho tro nha & cho cac
ddi tuong duoc huong chinh sach
vé nha 0 xa hoi; huy dong va st
dung c6 hiéu qua cac nguon von
cho phat trién nha ¢ xa hoi; doi
moi phuong thitc, mo6 hinh quan
ly va phat trién du an nha ¢ xa
hoi mot cach cd hiéu qua tai
TP.HCM trong thoi gian tdi.

Thir hai, tap trung phat trién
nha ¢ xa hoi khu viee d6 thi bang
nguén von dau tu cong. Pay
manh thye hién xa hoi héa ngudn
von phat trién nha ¢ xa hoi, dac
biét la ctia cdc doanh nghiép trong
nudc va niede ngoai. Ra soat, thao

g0 kho khan, vuéng mac dé trién
khai hiéu qua chuong trinh cho
vay hd tro nha 6 xa hoi. Mo rong
nguon von phat trién nha 6 xa hoi
tlr quy dau tu phat trién cua dia
phuong va thu hut nguén von ti
nudc ngoai. Khuyén khich hinh
thanh cac quy dau tu, quy tin thac
dau tu va cachoat dong lién danh,
lién két thiee hién dw an nha o xa
hoi moét cach ¢d hiéu qua hon.
Thir ba, can thay d6i chinh
sach, co co ché wu dai, khuyén
khich phat trién nha ¢ xa hoi theo
hwéng mo hinh xanh, st dung
tiét kiem nang luong, phat trién
bén viing, phat thai carbon thap.
Cho phép chu dau tu duoc ban
20% dién tich nha ¢ xa hoi cho
thué trong du an dé€ sém thu hoi
duoc von, chong lang phi va tang
sttc hat dau tw vao nha o xa hoi.
Ra soat quy dat cong trong khu
dd thi khong c6 nhu cau hodc

dang str dung kém hiéu qua dé

kéu goi cac nha dau tw phat trién
cac duw an nha ¢ xa hoi. Trén co so
Nghi quyét 68-NQ/TW ngay
04/5/2025 ctia Bo Chinh tri vé
phét trién kinh t€ tw nhan, can
thdo go cac kho khan, vedng mac
trong thuc tién trién khai deé thuc
hién xa h¢i hda phat trién cac due
an nha ¢ xa hoi, thu hut toi da cac
nguodn luc kinh t& tw nhan, tang
stec hut dé doanh nghiép dau tw
phat trién cac du an nha & xa hoi.

Thir tw, ddy manh cong tac
tuyén truyén ve trach nhiém phat
trién nha ¢ xa hoi la cua toan xa
hoi theo huong xa hoi hoa dua
trén nguyéen tac bao dam hai hoa
can bang lgi ich ctia cac bén tham
gia, khang dinh viéc phat trién
du an nha & xa hoi la mot trong
cac giai phap phat trién - xa hoi
bén ving. Tt d6 thuc day thi
treong nha ¢ xa hoi phat trién
theo co ché€ thi truong dinh
hudéng xa hoi chu nghia, gop
phéan on dinh chinh tri, bao dam
an sinh xa hoi va phat trién xa
hoi theo hwdng van minh, hién
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dai, giai quyét nhu cau nha 6 cho
nguoi dan, dic biét 1a doi tuong
o6 thu nhéap thap.

Két ludn

Nho vao cac co ché phat trién
kinh té - xa hoi da duoc thiét lap,
Nghi quyét 98/2023/QH15 da
giai quyét phan 16n van dé co
ban va c¢6 tac dong khong nho
dén viéc giai quyét nhu cau veé
nha ¢ tai TP.HCM. Theo Nghi
quyét s6 07/NQ-CP ctia Chinh
phu ngay 12/01/2026, Chinh phu’
da giao Thanh phd phat trién
194.297 can giai doan 2025-2030.
Thanh phd da lap danh sach cu
thé 37 du an, dén nay, da hoan
thanh 01 dy an, con 36 du an,
trong do6 6 du an dang thi cong,
30 du an dang thurc hién cac thu
tuc phap ly 34.750 can. Trong
nhom 36 dy an, So Xay dung dw
kién hoan thanh duwa vao st
dung t6i da 13 dw an 12.000 can.
Ngoai ra, thong qua két qua tw
cudc hop ctia Ban chi dao trién
khai Nghi quyét 98/2023/QH15,
Thanh phd da chdp thuan chu
treong dau tue cho 01 dw 4n cung
cap khoang 2.000 can ho nha ¢ xa
hoi voi cac co ché phu hop vé
quan ly do6 thi, tai nguyén'.
Nhitng dong thai nay khong chi
dap Gng nhu cau cap thiét vé
nha 6 cho ngu’bi lao dong ma con
gop phan nang cao chat lugong
cudc sdng cuia cong dong dan cu.
V6inhiing tac dong tich cuc nay,
Nghi quyét 98/2023/QH15 htta
hen sé tiép tuc thac ddy sy phat
trién bén ving trong linh vuc
dau tw dy an nha ¢ ndi chung va
dau tu cdc du 4n nha o xa hdi néi
riéng; dong thoi gdp phan kién
tao mot khudn kho phéap ly ving
chéc cho cac nha dau tu tham gia
mot cach ¢d hiéu qua va thiét
thuc vao viéc phat trién thi
treong nha & xa hdi cho nguoi
dan trén dia ban TP.HCM trong
thoi gian tdi. V.T.H

10 Thanh Tuyén, TP. HCM con nhleu mng bugc trong triéi khai N, ghl quyei 98, https: //plo vn/tphecm-con-nhieu-rang-buoc-trong-trien-khai-
nghi-quyet-98-post807199.html, ngay 20/12/2025.
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NGUYEN TAC COMPETENCE-COMPETENCE TRONG TRANH CHAP
CHUOI CUNG UNG TOAN CAU

PHAN 'I'ICH SO SANH VA DINH HUONG
HOAN THIEN PHAP LUAT TRONG NUGC

TS PINH KHUONG DUY"

Tém tat: Bai viét phdn tich gidi han ciia nguyén tic competence-competence di v6i cic tranh chip chudi
cung 1ng 6 cdu triic da bén, da ho‘p cfong Trong boi canh diet gay chuoi cung u’ng toan ciu va sw gm ting
tranh chap, nghién civu chi ra rang viéc wu tién hi dong trong tai tw quyét dinh tham quyén khong chi ndng cao
hiéu qud t6'tung ma con gop phun duy tri tinh lién tuc ciia cic quan hé¢ thmmg mai. Thong qua phwong phdp so
sinh phap luat Phap, Dirc va Hoa Ky, bai viét lam 16 cdc mo hinh phan bd’ thiim quyén va xdc dinh hu’ong tiep
cdn cua phap lugt Vigt Nam. Trén co s6 d6, tdc gid cho rang viéc cing cd'khia canh negatzve la hwéng di can thiét
nhim ning cao hiéu qud giai quyét tranh chap trong béi canh hoi nhdp kinh té'quoc té:

Tix khoa: Competence-competence, chudi cung irng, trong tai thwong mai, phdp ludt Viégt Nam.

Abstract: The article analyzes the limits of the competence-competence principle for supply chain disputes
with multi-party and multi-contract structures. In the context of global supply chain disruption and an increase
in disputes, research shows that prioritizing arbitral tribunals to decide their own jurisdiction not only improves
litigation efficiency but also contributes to maintaining the continuity of commercial relations. Through the
method of comparing the laws of France, Germany and the United States, the article clarifies models of authority
distribution and determines the approach of Vietnamese law. On that basis, the author believes that strengthening
the negative aspect is a necessary direction to improve the effectiveness of dispute resolution in the context of

international economic integration.

Keywords: Competence - competence, supply chain, commercial arbitration, Vietnamese law.

batvan de

Tham quyén cta hdi dong
trong tai (HDTT) duoc xac lap
trén co so thoa thuan cua cac bén.
Theo d6, viéc giai quyét tranh
chap bang trong tai chi dwoc coi la
hop phap khi ton tai mot thoa
thuan trong tai ¢ hiéu lic, phan
anh sy dong thuan cua cac bén
lién quan’. Tuy vay, thdm quyén
cua HDTT khong phai luc nao
ciing duoc cac bén thong nhat.
Trong treong hop d6, mot van dé
phéap ly cot 16i dwgc dat ra: co
quan nao ¢é tham quyén quyét
dinh vé quyén tai phén cuia trong
tai - HDTT hay toa an quoc gia®?

Ngu}entacoompetenceoompeteme
trao cho HDTT quyén ty quyét
dinh vé tham quyén cua minh.

Déc biét, khia canh negatlve (han
che) ctia nguyén tac nay budc toa
an han ché can thiép va uu tién
HDTT xem xét truede van dé thim
quyén. Tuy nhién, trong cdc tranh
chép chuoi cung tng phttc tap,
nguyén tic nay boc 16 nhitng g101
han nhat dinh, nhat 1a khi cé
nhiéu thoa thuén trong tai song
song hodc Chong lan.

Thuc tien giai quyet tranh chap
cho thdy sy gia tdng ctia cac tranh
chép 6 cau trac da hop dong va
da bén, ddt ra nhitng thach thtc
dang ké d6i voi viéc xac dinh
thdm quyén cua HDTT®. Trong
bdi canh d6, bai viét tap trung
phan tich giéi han ctia nguyén téc
competence-competence trong
b&i canh tranh chap chudi cung
tng, thong qua phuong phap so

sanh phap luat cia mot sd qudc
gia voi phép luat Viét Nam, qua
d6é dé xuat hudng hoan thién
phap luat trong tai nham dap tng
tot hon nhu cau giai quyét tranh
chap chudi cung tng.
Khai quat vé nguyén tac
competence-competence
trong giai quyét tranh chap
bang trong tai

Khai niém nguyén tdac
competence-competence
Nguyén tac competence-

competence (tam dich: tham
quyén - thdm quyén) voén cd
nguon gdc tir Pic (kompetenz-
kompetenz)*, trao cho HDTT
quyeén tu xem xét va quyét dinh
vé thdm quyén giai quyét tranh

* Truong Kinh t€, luit va quan ly nha nuéc - Dai hoc Kinh t€ TP. H6 Chi Minh.

! Blackaby Nigel, Partasides Constantine, Alan Redfern, Martin Hunter, Redfern and Hunter on International Arbitration, 2015, tr. 33.
2 Susler Ozlem, The Jurisdiction of the Arbitral Tribunal: A Transnational Analysis of the Negative Effect of Competence, Macquarie Journal of

Business Law, sd 6/2009, tr. 120.

3 Trung tam Trong tai Qudc t& Viét Nam (VIAC), Statistics on Dispute Resolution Activities in 2024, https://fwww.viac.vn/en/statistics/sta-
tistics-on-dispute-resolution-activities-in-2024-s46.html, ngay 21/3/2026.
*Advprashantnair, The Competence-Competence Principle in International Arbitration: A Comprehensive Analysis, https://lexarbitrate.com/com-

petence-competence-principle-comparative-analysis, ngay 21/03/2026.
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chdp cta minh, ké ca trong
treong hop tham quyén nay bi
cac bén khi€u nai, ma khong
chiu sy can thlep cta toa an°.
Nguyén tac nay déng vai tro nhue
modt co ché bao dam tinh hiéu
qua cuta thu tuc trong tai. Bang
viéc trao quyén cho HDTT tuy
xem xét thaim quyén cua minh,
co ché nay gitip han ché hanh vi
can trd va tri hoan t6 tung tir bén
khong thién chi®, qua d6 duy tri
tinh lién tuc va nhanh chdéng cta
qua trinh giai quyet tranh chap.

Nguyén tac nay thuong duoc
xem nhu mot gia dinh phap ly
(legal fiction), theo d6 HDTT
dwoc gia dinh la ¢6 tham quyén
cho dén khi c6 quyét dinh
nguoc lai. Trén co so gia dinh
nay, HDTT c¢6 thé tién hanh
xem xét hiéu liec va pham vi cta
thoa thuan trong tai ma khong
can sy xac nhan ttr toa an’. Tuy
vay, can luu y rdng nguyén tac
competence-competence khong
trao cho HDTT thdm quyén
tuyét doi hay 6 tinh chung tham
vé van dé tham quyeén. Trong
nhiéu hé thong phép luat, quyé't
dinh cua HDTT vé tham quyén
van cé thé bi toa an xét lai -
thuzong qua thu tuc huy phan
quyét trong tai. Nguyen tac nay
chi trao cho HDTT quyén quyét
dinh dau tién, ch& khong phai
quy?:n quyét dinh cudi cung doi
v6i thdm quyén ctiia minh?.

Hai khia canh ctia nguyén tdc
competence - competence

Khia canh positive (tich cuc) cia
nguyen tac competence-competence

trao cho HDTT quyeén tu xem xét va
quyét dinh vé thdm quyén cua
minh’. Theo d6, HDTT c6 thé dua
ra phan quyét doi voi cac van dé
lién quan dén su ton tai, hiéu luc va
pham vi ctia thoa thuén trong tai,
ngay ca khi nhiing van dé nay bi cac
bén tranh chap.

Viéc thwra nhan quyén nay
khong chi gioi han ¢ viéc xac dinh
tham quyén don thuan, ma con
mo rong dén viéc giai quyét moi
phan doi lién quan dén hiéu luc
cua thoéa thuan trong tai'®. Noi
cach khac, cac cau hoi nhw “HDTT
c6 tham quyén hay khong” hodc
“thda thuan trong tai 6 hiéu lwc
khong” triede hét phai dugc chinh
HDTT xem xét va tra 1oi. Khia
canh positive gop phan thiét1ap ra
co ché phan dinh thdm quyén
gitta HDTT va toa an"!, dong thoi
bao dam tinh hiéu qua ctia to tung
trong tai va ton trong lira chon cua
cac bén trong hop d‘f)ng

Khia canh negative ctia nguyen
tac competence competence yéu
cau toa an phai han ché can thiép
va wu tién d&€ HDTT ¢ co hoi
xem xét thadm quyén ctia minh
dau tién'. Theo do, khi cing mot
van dé vé tham quyén duoc dua
ra trwedc ca HDTT va toa an, thi
HDTT sé duoc wu tién dwa ra
quyét dinh trudc'®. Tuy nhién, sw
uu tién nay chi mang tinh tam
thoi va khong loai trtr hoan toan
vai tro cta tdoa an. N6i cach khac,
khia canh negative sé€ “trl hoan”**
viéc thuc thi tham quyén cta toa
&n (nham xem xét lai quyét dinh
cua hoi dong trong tai) sang mot
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giai doan sau d6. Toa an van c6
quyén xem xét lai van dé tham
quyén cua HDTT, ddcbiét trong cac
giai doan hau kiém nhu huy bo
hodc cong nhan phan quyét trong
tai. Do do, khia canh negative
khong trao cho HDTT tham quyén
doc quyén ma chi thiét 1ap co ché
uu tién vé thoi gian®.

Bang viéc két hop hai khia
canh positive vanegative, nguyén
tac competence competence mot
mat bao dam rang thu tuc trong
tai sé khong bi can tro. Mat khac,
nguyén tac nay van bao vé loi ich
chinh dang cta cac bén khi cho
phép toa an xem xét lai thdm
quyén trén trong giai doan sau'®.

Y nghia cia nguyén tdc
competence - competence trong
tranh chip chudi cung 1ing todn ciu

Tranh chap chudi cung tng
thuong cé tinh chat phac tap,
lién quan dén nhiéu chu thé va
nhiéu hop dong khac nhau
(multi-party, multi-contract), chang
han nhu cac tranh chdp phat
sinh tir diéu kién giao hang,
cham giao hang hodc vi pham vé
chat luong hang héa. Trong bdi
canh nay, yéu cau vé téc do va
hiéu qua trong giai quyét tranh
chép tré nén dac biét quan trong
nham han ché sy glan doan ctua
chudi logistics toan cau.

Thir nhat, khia canh negative
clia nguyén tac competence-
competence gop phan bao dam
tinh kip thoi ctia qua trinh giai
quyét tranh chap. Viéc vu tién dé
HDTT xem xét tham quyén trude
giup tranh tinh trang t6 tung

® Ashley Cook, Kompetenz- Kompetenz Varying Approaches and a Proposal for a Limited Form of Negative Kompetenz-Kompetenz,
Pepperdine Law Review, s0 17/2014, tr. 19.

¢ Stuart Boyarsky, tldd, tr. 1.

7 Julian D.M. Lew, Loukas A. Mistelis, Stefan Kroll, Comparative International Commercial Arbitration, Nxb Kluwer Law International,

2003, tr. 14.

8 Neil Modi, The Rule of Competence-Competence: A Historical & Comparative Analysis between English-Indian Law, Willamette Journal of
International Law and Dispute Resolution, s6 1-2/2019, tr. 78-79.

° Neil Modi, tldd, tr. 78

1 Abdulrazaq Adelodun Daibu, Ibrahim Kayode Adam, Competence-Competence and Separability under the Nigerian Arbitral law: A Curse
or Blessing, Yonsei Law Journal, s0 8/2017, tr. 35.

' Susler Ozlem, tldd, tr. 415.

2Kawharu A., Arbitral jurisdiction, New Zealand Universities Law Review, s0 2/2008, tr. 243.
3 Jean-Francois Poudret, Sebastien Besson, Comparative Law of International Arbitration, Nxb Sweet & Maxwell, 2017, tr. 488.

4 Neil Modi, tdd, tr. 78.
15 Susler O.,, tldd, tr. 416.
16 Neil Modi, tdd, tr. 78.
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song song gitta trong tai va toa
an, qua do giam thiéu chi phi va
thoi gian cho cac bén.

Thit hai, co ché€ nay gép phan
bao vé nguyen tac tw do thoa
thuan cua cdc bén trong hoat
dong thuwong mai qudc t€. Khi
lIwa chon trong tai lam phuwong
thiee giai quyét tranh chap, cac
doanh nghiép ky vong rang thoa
thuan trong tai cua ho sé€ dugc
ton trong va khong bi can thiép
som boi toa an.

Thir ba, trong bdi canh cac ca
s6c véi chudi cung ting toan cau
lién ti€p xay ra trong nhitng ndm
gan day, viéc vu tién HDTT xem
xét tham quyén trude con giap
cac bén nhanh Chong xac dinh
dién dan giai quyet tranh chap,
ttr d6 dwa ra cac quyét dinh kinh
doanh kip thoi nhu diéu chinh
tuyén van chuyén hoac tai cau
trac hop dBng

Nhuw vay, d6i véi tranh chap
chudi cung tng, nguyén tac
competence-competence (dacbiet
la khia canh negative cua nguyen
téc nay) dong vai tro mot cong cu
hd tro hiéu qua hoat dong thwong
mai va giam thiéu rai ro hé thong.

Nguyén tac competence -
competence trong Céng
udc New York 1958, Luat
mau UNCITRAL va phéap
luat ciia mét s6 quoc gia
Trong Cong wéc New York
1958 va Luét{mdu UNCITRAL
Nguyeén tac nay khong duoc
quy dinh mot cach truc tiép
trong Cong wdc New York 1958,
ma chu yéu duoc suy ludn tir co

ché phan dinh thdm quyén gitra
trong tai va toa an tai Diéu I1(3)".
Theo quy dinh nay, toa an qudc
gia c6 nghia vu chuyén tranh
chap sang trong tai khi ton tai
mot thoa thuan trong tai, trir khi
thoa thuan do “vo hiéu, khong co
hiéu luc hodc khong thé thuc
hién duoc”. Co ché nay cho thay
Cong wdc ung ho viéc ton trong
thoa thuan trong tai, nhung van
cho phép toa 4n qudc gia xem xét
hiéu lyc ctia thoa thuan ngay tur
giai doan dau, thay vi budc toa
phai d€ cho HDTT quyét dinh
tredc. Chinh vi vay, xét riéng
khia canh negative, Cong wdc
New York 1958 thwong duogc
danh gia la twong doi “yéu” va
trén thuc t€ mirc d6 Toa an duoc
phép can thiép sém vao thoa
thuan trong tai van chu yeu do
phap luat va thuc tién xét xtr ctia
tiing qudc gia quyét dinh'®.
Trong khi d6, Luat mau
UNCITRAL vé Trong tai thuong
mai quéc t€ 1985 (sfra ddi 2006)
thuong duoc danh gia la the hién
nguyen tac competence—competence
mot cach r6 rang va manh mé hon
Cong udc New York 1958. Diéu 16
ctia Luat mau khang dinh quyen
cua HDTT trong viéc ty quyét
dinh vé tham quyén ctia minh,
bao gom ca viéc xem xét sy ton
tai, hiéu luc va pham vi ctia thoa
thuan trong tai. Song song voi do,
biéu 8 rang budc toa an, khi duoc
yéu cau giai quyét mot tranh chap
thuoc pham vi mot théa thuan
trong tai, phéi dinh chi viéc xét xtr
va chuyén cac bén sang trong tai
néu mot bén vién dan thoa thuan
nay dung thoi han, trir khi toa an

xac dinh rf?mg thoa thuan trong tai
la vo hiéu, khong con hiéu Irec hoac
khong thé thuc hién duoc. Cach
thiét ké nay thiét lap mot trinh tw
uu tién trao cho HDTT quyén xem
xét tham quyén trudc tién, trong
khi vai tro ctia tda an chi gidi han
0 viéckiém tra voi pham vi hep va
mang tinh hau kiém.

Trong phdp ludt trong tai
cua Phap

Diéu 1448 B) luat TS tung dan
s Phép (stta d6i nam 2011) quy
dinh 10 toa an khong c6 quyén
xem xét hiéu luc cta thoa thuan
trong tai mot khi tranh chdp da
duoc dua ra tredc HDTT'. Ngoai
ra, thdm quyeén cta toa an bi han
ché€ dang ké: khoan 1 biéu 1448
chi dat ra mot ngoai 1é duy nhat
ma ¢ do toa an dugc can thiép, do
la néu thoa thuan trong tai “rd
rang vO hiéu, khong van hanh
hodc khong ap dung dwoc”. Diéu
dé dong nghia cac bén khong co
co hdi yéu cau toa an ra phan
quyét so b vé tham quyén cua
HDTT ngay tir dau, ma quyén
quyét dinh thudc vé chinh HDTT,
ngoai trit trong nhitng treong
hop rat dédc bigt®.

Thuc tién cling cho thay quyén
cua HDTT trong viéc ti xem xét
tham quyén ctia minh gan nhw la
tuyét doi. Boi 16 toa an Phap c6 xu
huwéng dién giai rat han hep cac
ngoai I (v0 hiéu, khong van hanh
hodc khong ap dung duoc)*. Do
do, viéc mot bén ching minh
duoc ngoai 1€ nay dé€ toa an can
thiép la diéu cuc ky hiém khi xay
ra trén thuc té2,

17 Xem Diéu I1(3) Cong wdc tai https://treaties.un.org/doc/Treaties/ 1959/06/19590607%2009 35%20PM/Ch_XXII_01p.pdf, ngay

21/3/2026.

8Bhatty Saadia, Competence-Competence, doan 19, https://jusmundi.com/en/document/publication/en-competence-competence,

ngay 21/03/2026.

¥ Piéu 1448 BO luat TG tung dan su Phép, https://www legifrance.gouv.fr/codes/section_lc/LEGITEXT000006070716
/LEGISCTA000006135975/#LEGISCTA000023450936, ngay 23/3/2026.
»Jean-Fabrice Brun, Gauthier Poulin, International Arbitration Law and Rules in France, doan 8.13, https://cms.law/en/int/expert-

guides/cms-expert-guide-to-international-arbitration/france, ngay 21/3/2026.

21 Gisele Stephens-Chu, Nora Bellec, French court rules that mandatory expert determination provisions do not render arbitration
clauses inapplicable, https://www .viac.vn/en/arbitration/french-court-rules-that-mandatory-expert-determination-provisions-
do-not-render-arbitration-clauses-inapplicable-a95.html, ngay 21/3/2026.

2 Jean-Fabrice Brun, Gauthier Poulin, tldd, doan 5.1.1
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Trong phdp ludt trong tdi
ciua Dikc
Nguyén taccompetence-competence

dugc ghi nhan nhung duoc thiét ke

theo hudng cho phép Toa an kiém
soat twong doi rong ddi véi tham
quyén cua HDTT. Trudc khi cai
cach Zivilprozessordnung (ZPO)
1998, cac bén cd thé thoa thuan trao
cho trong tai quyén tai phan chung
thadm vdi hiéu luc ctia thoa thuan
trong tai, va quyét dinh nay khong
thé'bi toa an xem xét lai, ké'ca o giai
doan huy phan quyét trong tai®.
Tuy nhién, sau cai cach, co ché nay
khong con dugc duy tri*.

Theo Diéu 1032(2) ZPO?, trudc
khi HDTT duoc thanh 1ap, toa an co
tham quyén thu ly va xac dinh tham
quyén ctia trong tai, bao gom ca viéc
xem xét toan dién su ton tai va hiéu
Iyre ctia thoa thuan trong tai. Thure
tién 4p dung cho thay co ché nay
nham tranh rti ro t6 tung khong
can thiét, bao dam tranh chap duoc
xtt Iy hop ly tir giai doan dau. Tuy
nhién, du thao stta d6i ZPO ndm
2024” da dé xuat swa doi biéu
1032(2) nham lam rd hon tham
quy‘én ctia toa an khi xem xét sy ton
tai va hiéu Iuc ctia thoa thuan trong
tai va HDTT van ¢ quyén tu xac
dinh thAm quyén theo nguyén téc
competence-competence®.

Honnita, theo Diéu 1040(3) ZPO?,
sau khi HDTT ra phan quyét so bd

vée thdm quyeén, bén phan d6i van
c6 quyeén yéu cau toa an xem xét
lai quyét dinh nay. Tinh hudéng
nay thuong xay ra khi mot bén
khoi kién ra trong tai va HDTT da
ra quyét dinh so by vé thdm
quyén, nhung bén con lai khong
dong y tham quyén caa HDTT®.
Du thao stra d6i nam 2024 tham
chi moé rong pham vi, cho phép
toa an huy bd phan quyét néu xac
dinh rang HDTT da ra quyét dinh
vuot tham quyen

Nhu vay, phap luat caa Durc
hién tai thita nhan nguyén tac
competence-competence  song
khong theo hudng trao quyeén tuyét
d6i cho HDTT. Thay vao do, phap
luat Buic thiét 1ap mot co ché kiém
soat da tang cta toa an, bao gom
giai doan trudc khi t6 tung trong
tai, trong qua trinh td tung va sau
khi phan quyét dwoc ban hanh?.

Trong phap luat trong tai Hoa Ky

Tai Hoa Ky, Luat Trong tai
Lién bang (Federal Arbitration Act
-FAA, 1925), cu thé¢'la Diéu 3 va 4%
khong truc ti€p cong nhan nguyén
tac Competence competence theo
nghia trao quyeén tuyét doi cho
HDTT. Theo FAA, cac toa an co
tham quyén xac dinh su ton tai va
hiéu lire ctia thoa thuan trong tai.
Tuy nhién, ddc tht lich st cia FAA
va viéc uu tién giai quyét trong tai
som cho phép HDTT duoc trao
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mot muc quyén han nhat dinh dé
giai quyé't cac van dé vé tham
quyeén trong tai.

Trong thuc tién, Toa &n Tdi cao
Hoa Ky (SCOTUS) da phét trien
nguyen tac competence-competence
qua an lé. Lan dau tién, trong vu
AT&T Technologies v. Communications
Workers of America (1986)®, SCOTUS
trao cho HDTT quyén gia dinh
tham quyén dé quyét dinh cac van
dé vé tham quyeén t6 tung. Sau do,
trong vu First Optlons of Chicagov.
Kaplan (1995)34 toa an khang dinh
rang HDTT c6 quyen quyét dinh
néu mot bén r6 rang pha nhan sy
on tai hodc hiéu luc ctia thoa thuan
trong tai.

Tuy nhién, SCOTUS Cung nhan
manh c4c gi6i han ctia nguyén tac
nay. Trong vu Howsam v. Dean
Witter (2002)35 toa an xac dinh
rang cac van dé vé kha nang thi
hanh théa thuan trong tai
(procedural questions) thuoc
thdm quyén cua trong tai, khong
phai toa an. Tuong tw, trong vu
Green Tree Financial Corp. v.
Bazzle (2003%* , SCOTUS cho
rang cac cau hoi vé viéc phan xt
vu kién da duoc thong nhat va
duwoc phép theo FAA la thudc
HDTT¥. Méi day, trong Henry
Schein, Inc. v. Archer & White
Sales, Inc. (2024)®, SCOTUS tai
khang dinh rang HDTT chi c6

P Bundesgerichtshof (BGH), 5/5/1977, Ill ZR 177/74, https //dejure. org/dlenste/vemetzung/rechtsprechung'?Gencht—BGH&Datum—
05.05.1977& Aktenzeichen=I11%20ZR %20177%2F74, ngay 21/3/2026.
% Huber, Section 1032, trong Arbitration in Germany — The Model Law in Practice, Nxb Kluwer Law International, 2007, tr. 141.
» Piéu 1032(2) ZPO, https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html#p3565, ngay 21/3/2026.

%K. Bockstiegel, S. Kroll, Patricia Nacimiento (eds), Arbitration in Germany: The Model Law in Practice, Nxb Wolters Kluwer,

2015, tr. 116-119.

7 Gleiss Lutz, Modernisation of German Arbitration Law MakingPprogress, https://www.gleisslutz.com/en/know-how/moderni-
sation-german-arbitration-law-making-progress, ngay 21/3/2026.
3 Freshfields, Key Updates on German Arbitration Law, https://www.freshfields.com/en/our-thinking/briefings/2024/03/key-up-
dates-on-german-arbitration-law, ngay 21/3/2026.
¥ Piéu 1040(3) ZPO, https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html#p3565, ngay 21/3/2026.
% K. Bockstiegel, S. Kroll, Patricia Nacimiento, fldd, tr. 117.
' ICLG (Global Legal Group), International Arbitration Laws and Regulations - Germany, https://iclg.com/practice-areas/interna-
tional-arbitration-laws-and-regulations/germany, ngay 21/3/2026.

2 Piéu 4 FAA tai https://www .law.cornell.edu/uscode/text/9/4, ngay 21/3/2026.

3 AT&T Technologies v. Communications Workers of America (1986), https://supreme justia.com/cases/federal/us/475/643/, ngay 21/3/2026.
% First Options of Chicago v. Kaplan (1995), https://supreme justia.com/cases/federal/us/514/938/, ngay 21/3/2026.

% Howsam v. Dean Witter (2002), https://supreme justia.com/cases/federal/us/537/79/, ngay 21/3/2026.

% Green Tree Financial Corp. v. Bazzle (2003), https://supreme.justia.com/cases/federal/us/539/444/, ngay 21/3/2026.

% Bernard Hanotiau, A new development in Complex Multiparty-Multicontract Proceedings: Classwide Arbitration, Arbitration International,

0 20/2004, tr. 39.

% Henry Schein, Inc. v. Archer & White Sales, Inc., https://www.law.cornell.edu/supct/cert/19-963, ngay 21/3/2026.
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quyén quyét dinh khi mot bén
phu nhén ro rang TTTT; cac van
dé “gateway issue” rong van
thudc tham quyén toa an.

Sau khi HDTT ra phan quyét
sobd vé tham quy‘én hodc ra phan
quyét cudi cung, theo Diéu 10
FAA¥, toa 4n Hoa Ky van cé
quyén xem xét va huty phan quyét
trong tai néu HDTT ra quyét dinh
vuot thim quyén®. Nhu vay,
HDTT quyét dinh quyén tai phan
ctia minh*, nhung quyén kiém tra
clia toa an la thadm quyén riéng
biét; HDTT it tac dong truc tiép
dén quyét dinh can thiép nay. Co
ché nay ddi khi dan dén tri hoan
va bat loi cho doanh nghlep, dac
biét trong chudi cung tng xuat
khau can giai quyét nhanh, nhu
trong vu BG Group v. Argentina
(2014)*, khi thu tuc trong tai kéo
dai nhiéu nam.

Danh gia chung vé cdc hudng
tiép cdn nguyén tac competence -
competence tir goc d¢ tranh chip
chuoi cung ving

Tt thuee tién phap luat ctia mot
sO qudc gia, ¢6 thé nhan dién ba xu
hudng chinh. Xu hudng thit nhat
trao cho HDTT quyén uu tién gan
nhu tuyét d6i trong viéc danh gia
va ra quyét dinh vé tham quyén,
trong khi toa an chi can thiép sau
khi HDTT da ban hanh phan quyét.
bién hinh cho cach tiép can nay la
phap luat Phép, hé théng duoc
dénh gid la ting ho manh mé nhét
khia canh negative ctia nguyén tac
competence-competence. Cach tiép
can nay thé hién su ton trong toi
da quyén tu do thoa thuan cua
cac bén, khi ho da Iira chon trong
tai nhw co ché giai quyét tranh

chdp, dong thoi han ché viéc loi
dung toa an dé tri hoan thu tuc va
gop phan giam tai cho hé thong
tu phap, phu hop véi ban chat
thay thé t6 tung ctia trong tai®.
Trong béi canh cac ¢t sdc logistics
nhu khung hoang Bién Do, viéc
han ché su can thiép som cuta toa
an cho phép cac bén nhanh chong
xac 1ap dién dan giai quyét tranh
chédp va dua ra cac quyét dinh kip
thoi, chang han nhuw tai cau trtic
hop dong hodc diéu chinh tuyén
van tai. Cach tiép can nay gop phan

han ché hiéu Gtng domino c6 thé

lam gian doan toan bd chudi cung
tng ttr mot tranh chap don 1é. Tuy
vay, mo hinh nay cling boc 16
nhting han ché nhat dinh, déc biét

la nguy co phat sinh tinh trang t6

tung kép, khi phan quyét cua
HDTT sau d6 bi yéu cau hay véi ly
do thiéu thdm quyén*.

Xu hudng thi hai thiét 1ap co
ché thdm quyén song song gitta
toa an va HDTT, tiéu biéu la phap
luat Dire. Cach t1ep can nay khac
phuc han ché ctia xu huéng thir
nhdt thong qua kha ndng can
thiép da giai doan, cho phép toa
an tham gia kiém soat ngay tir giai
doan dau cua qua trinh trong tai,
déng thoi van duy tri s ton trong
ddi véi quyeén ty do thoa thuan
cuia cac bén va giam thiéu nguy co
trong tai thién vi®.

Trong bdi canh cac chudi
cung tng hién dai mang tinh da
hop dong va da chu thé, mo6 hinh
“kiém soat da tang” cua Duc to
ra dac biét phu hop. D61 véi cac
tranh chdp phtrc tap lién quan
dén nhiéu chu thé nhu nha cung

cap, don vi logistics va bén bao
hiém, viéc cho phép toa an xac
dinh thdm quyén ngay tir dau
giup cac bén dat duoc sy chac
chén phép 1y sém. Cach tiép can
nay han ché nguy co lang phi
nguon luc vao mot quy trinh
trong tai da bén kéo dai nhung
sau do co thé bi vo hiéu do thiéu
tham quyén - mot rui ro 6 thé
gay thiét hai dang ké cho toan bd
chudi cung tmg.

Xu hudng thir ba trao vai tro cha
dao cho toa an trong xac dinh tham
quyén cua HDTT va han ché déng
ké khia canh negative ciia nguyén
tac Compe’cence—competence46 tiéu
biéu la phap luat Hoa Ky. O cach
tiép can nay, van dé tham quyén
dwoc xem 1a “ngd vao” (gateway
1ssue) thudc thim quyeén xem xét
ctia toa &n, nham tranh lang phi
thoi gian va ngan HDTT dua ra
cac quyét dinh vuot qua tham
quyén. Tuy nhién, m6 hinh nay lai
khong thuce sy ting ho trong tai?,
dong thoi 06 thé tao ramdt “nut that
c0 chai” trong hoat dong logistics,
lam gidm kha nang thich tng ctia
doanh nghiép trudc bién dong
chudi cung ting quéc té.

Nguyén tic competence-
competence trong phap
luat trong tai Viét Nam
Nguyén tac competence-
competence dugc ghi nhan trong
Luat Trong tai thwong mai nam
2010 (Luat TTTM) duwdi ca hai
khia canh positive va negative. Vé
khia canh negative, lién quan dén
pham vi can thiép ctia toa an
trong viéc xac dinh tham quyén
cuaa HDTT, phép luat Viét Nam

% Xem Diéu 10 FAA tai https://www.law.cornell.edu/uscode/text/9/10, ngay 21/3/2026.

0 Trina Tuca, Separability and Competence-Competence: A Comparative Perspective, Romanian Arbitration Journal, s6 14/2020, tr. 19.
4 Ndifreke Uwem, BG Group v. Argentina: A Reiteration of Undesired Complexity for a Simple Principle: Kompetenz-Kompetenz under
the FAA and the UNCITRAL Model Law, University of Miami International and Comparative Law Review, sd 25/2018, tr. 422

“2BG Group v. Argentina (2014), https://supreme.justia.com/cases/federal/us/572/25/, ngay 21/3/2026.

# Neil Modi, The Rule of Competence-Competence: A Historical & Comparative Analysis between English-Indian Law, Willamette Journal
of International Law and Dispute Resolution, s& 26/2019, tr. 96.

# Neil Modj, tldd, tr. 92.
% Irina Tuca, tldd, tr. 28.
* Advprashantnair, tdd.

4 Ndifreke Uwem, tldd, tr. 453.
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thiét k€ mot co ché can thiép da
giai doan tuong doi ro rang.

Trudc hét, phap luat Viét Nam
trao vu tién ban dau cho HDTT khi
cac bén da co thda thuan trong tai.
Theo Diéu 6 Luat TTTM va Diéu 2
Nghi quyét s& 01/2014/NQ-HDTP
(Nghi quyét 01) caa Hoi dong
Tham phéan Toa 4n nhan dan toi
cao, khi ¢6 yéu cau toa an giai
quyét tranh chdp thudc pham vi
Diéu 2 Luat TTTM, toa an phai
kiém tra xem tranh chdp d6 c6
thoa thuan trong tai hay khong,
thoa thuan nay c6 roi vao céac
treong hop “vo hiéu” hoac
“khong thé thye hién dwoc” duoc
liét ké tai khoan 3 Diéu 2 hay
khong. Néu da co thoa thuan
trong tai hop 1€, toa an phai ti
chdi thu ly hodc dinh chi vu viéc.

Daéc biét, diém c khoan 4 Diéu
2 Nghi quyét 01 quy dinh rang,
trong truong hop da c6 yéu cau
trong tai va HPTT dang giai
quyét tranh chdp, du toa an cho
rang tranh chap khong thudc
thdm quyén trong tai, khong c6
théa thuan trong tai hoac thoa
thuan roi vao cac treong hop néu
trén, tda an van phai tra lai don
khoi kién (hodc dinh chi néu da
thu ly), trir khi toa an da thu ly
truede khi c6 yéu cau trong tai. Chi
sau khi HDTT da ban hanh quyét
dinh hodc phan quyét theo cac
biéu 43, 58, 59 va 61 Luat TTTM
ma duong su tiép tuc yéu cau toa
an giai quyét thi toa an maéi xem
xét thu ly theo thu tuc chung. Co
ché nay cho thdy mttc d6 uu tién
dang ké danh cho trong tai ¢ giai
doan dau, dong thoi “day” vai
tro kiém sodt ctia toa 4n sang giai
doan hau trong tai.

O giai doan tha tuc t6 tung
trong tai dang dién ra, Diéu 44
Luat TTTM cho phép cac bén,
trong thoi han 05 ngay lam viéc
ké tir khi nhan quyét dinh vé
tham quyeén caa HDTT, yéu cau
toa an xem xét lai néu cd khiéu
nai. Sau khi HDTT ra phan quyét,

&Y U BONG HOA

il siNG Ta0 Ly

=

khoan 1 Diéu 69 Luat TTTM tiép
tuc cho phép mét bén yéu cau toa
an hay phéan quyét trong thoi han
30 ngay néu ching minh duwoc
phan quyét thuéc mot trong cac
treong hop quy dinh tai khoan 2
biéu 68, trong dé co6 can c
“khong c6 thoa thuan trong tai,
thoa thuan trong tai vo hiéu hodc
tranh chdp khong thudc thim
quyén cuia HDTT”.

Duwdi géc do so sanh, mo6 hinh
nay mang dam dau an cua Luat
mau UNCITRAL khi vtra trao
cho HDTT quyén tw xem xét
tham quyeén, vira duy tri co ché
kiém soat tu phap ¢ giai doan
hau trong tai. Pong thoi, cach
thiét k& cua Luat TTTM c6 nhiéu
diém gan voi phap luat buc:
ZPO cho phép toa an kiém tra
hiéu luc théa thuan trong tai va
thdm quyén HDTT & nhiéu thoi
diém khac nhau, dong thoi duy
tri quyén yéu cau huy phan
quyét sau khi trong tai giai quyét
vu viéc. Khac voi Dire, Luat
TTTM chua cho phép yéu cau toa
an xac dinh thdm quyén trudc
khi HDTT dwoc thanh lap mot
cach doc lap, va thoi han yéu cau
huy phan quyét (30 ngay) tuong
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doi hep so véi mot s6 hé thong
phap luat khac.

So véi phap luat Phap, phap
luat Viét Nam “rong” hon & giai
doan trudc trong tai: Diéu 1448
B0 luat To tung dan sy Phép chi
cho phép toa an can thiép khi
thoa thuan trong tai “ro rang vo
hiéu, khong van hanh hoac
khong thé ap dung duoc”, trong
khi Biéu 6 Luat TTTM st dung
tiéu chi “vo hiéu hoac khong thé
thuec hién duwoc” theo hwdng linh
hoat hon. Cach tiép can nay giap
bao vé tét hon bén yéu thé
nhung cling tiém an nguy co lam
tang sO truong hop toa an chap
nhan xem xét hiéu luwc thoa
thuan trong tai va hay phan
quyét sau nay.

So v6i Hoa Ky - noi toa an gitt
vai tro trung tam trong viéc xac
dinh thdm quyeén trong tai va
nhiéu tranh chap bi git lai ¢ hé
thong toa lién bang trong thoi
gian dai - cach ti€p can cua Viét
Nam thé hién rd su wu tién trong
tai, giup giam nguy co t6 tung
kéo dai lam gidn doan chuoi
cung ting nhu da thay trong mot

sO vu viéc dién hinh ctia My.




TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

NGHIEN CUU - TRAO POI

SO 5 (144) @ THANG 5-2026

Dinh hudng hoan thién phap
luatViet Nam

Ttr nhitng phan tich trén day,
c6 thé dé xuat mot s6 dinh
huéng hoan thién nham ting
cuong hiéu qua ctia nguyén tac
competence-competence trong
b6i canh tranh chap chudi cung
ting, dong thoi van bao dam co
ché€ giam sat tu phap can thiét.

Thir nhat, & giai doan ban dau
khi tranh chap dwgc khoi kién tai
toa an, phdp luat nén tiém can
cach ti€p can ctia Phap trong viéc
han ché can thiép sém. Cu thé,
Diéu 6 Luat TTTM cé thé duwoc
stta d6i theo hudng: khi c6 thoa
thuan trong tai, toa an chi duoc tir
chdi trong tai néu thoa thuan
trong tai “r6 rang vo hiéu, khong
con hiéu lyc hodc khong thé thuc
hién dwoc”, thay vi xem xét mot
cach rong rai. Cach ti€p can nay
dac biét quan trong trong tranh
chdp chudi cung tng, noi viéc
cham tré trong xac dinh dién dan
giai quyét c6 thé gay hiéu ting day
chuyeén Ién toan bd chudi logistics.

Thir hai, trong giai doan dang
t6 tung trong tai, c6 thé can nhéc
hoc hoi mo6 hinh “kiém soat da
tang” cua Duirc nhung theo hudng
chon loc. B6i véi cac tranh chap
chudi cung ting phtic tap, da hop
dong va da chu thé, viéc cho phép
toa an xem xét lai quyét dinh so
bd vé tham quyén cua HDTT
(néu cac bén c¢6 khiéu nai) cd thé
giup phat hién sém cac sai sot vé
tham quyén, han ché€ rai ro phan
quyét bi hay hoac khong dugc
cong nhan 6 nuwdc ngoai. Tuy vay,
co ché nay chi nén gidi han vao
cac tranh chdp phtic tap, chang
han tranh chap chudi cung tng
co tir ba bén trd 1én, va dat ra thoi
han xt¢ ly nghiém ngat.

Thit ba, & giai doan hau kiém,
can tiép tuc duy tri co ché€ huy
phan quyét nhung dong thoi thu
hep va lam rd cac can ct lién
quan dén tham quyén. Theo
huéng Luat mau UNCITRAL,
viéc huy phan quyét nén tap
trung vao cac truwong hop
nghiém trong nhu khong co6 thoa
thuan trong tai, vi pham nghiém
trong tha tuc hoac trdi voi
nguyén tic co ban ctia phap luat
Viet Nam. Cac truwong hop
khiém khuyét vé tham quyén o
muc do khong nghiém trong
hoac da dwoc cac bén bo qua
trong qud trinh t6 tung nén
thudc pham vi “mat quyén phan
d6i”, nham ngan ngtta lam dung
co ché huy phan quyét chi dé tri
hoan thi hanh, nhat 1la d6i vdi cac
hop dong trong chudi cung ting
co gia tri 1on va thoi gian thuc
hién ngan.

Trén nén tang do, du thao stra
doi Luat TTTM dé xudt bod sung
biéu 44a vé tham quyén caa HDTT
la mét budce di dang chti y*. Theo
dinh hudng nay, viéc xem xét quyét
dinh cua HDTT vé tham quyén sé
do chinh HDTT thuc hién va quyét
dinh nay duoc coi la chung tham,
khong con co ché'song song dé Toa
an xem xét riéng quyét dinh vé
tham quyén nhu hién nay. Cach
ti€p can nay tiém can Luéat mau
UNCITRAL va phép luat ctia nhiéu
qudc gia khi ddy manh nguyén tic
competence-competence va han
ché't6i da kha nang toa an can thiép
som vao tham quyén trong tai
trong giai doan td tung.

Du thao cling goi y cho phép
cac bén ti do thoa thuan thu tuc
ma HDTT sé ap dung khi xem
xét lai tham quyén; néu khong co

dtvbp/Lists/DsDuThao/Attachments/656/Du%20thao.doc, ngay 23/3/2026.

thoa thuan, HDTT cé thé tién
hanh theo batky trinh ti nao ma
minh cho la phu hop. Sg mo
rong thdm quyén ctia HDTT cho
thdy xu hudng 1ap phép cua Viét
Nam chuyén dan sang mo hinh
uwu tién trong tai, giam dan vai
tro giam sat truee ti€p cta toa an
song van duy tri co ché kiém soat
O mutc can thiét. Néu dwoc thiét
ké hop ly, cac sira ddi nay sé
gitp can bang t3t gifta yéu cau
bao dam tinh chéc chan phép ly
va nhu cau giai quyét hiéu qua
c4c tranh chap trong chudi cung
ung toan cau.
Két ludn

Bai viét cho thdy khia canh
negative ctia nguyén tac competence-
competence dugc cac hé thong
phap luat thiét ké khac nhau, tt
md hinh wu tién t6i da cho trong
tai (Phap), co ché kiém soat da
tang (Dtic) dén cach tiép can dat
Toa an 6 vi tri trung tam dodi voi
cac gateway issues (Hoa Ky).
Trong boi canh do, phap luat Viét
Nam hién hanh diing ¢ vi tri trung
1ap: Luat TTTM va Nghi quyét s6
01 vira uu tién trong tai, vira duy
tri kha ndng can thiép cta toa an,
nén van tiém an nguy co kéo dai
t6 tung trong cac tranh chap chudi
cung ung. Dinh hudéng stra doi
Luat TTTM theo hudng siét tiéu
chudn can thiép soém cta toa an,
thu hep can ct htty phan quyét va
b6 sung tham quyén HDTT sé
gitp cung cd vai tro ctia trong tai,
dong thoi van bao dam co ché
gidm sat tue phap can thiét cho mot
moi truong chudi cung tng an
toan va du doan duoc.

D.K.D

©
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GIANG DAY LUAT CHO SINH VIEN
CAC TRUONG PAI HOC NGOAI CONG LAP

KINH NGHIEM 'I'IJ
TRUONG DAI HOC NGUYEN TRAI

TS NGpYEN TIEN LUAN®
THS LETHITHU HUONG**

Tém tdt: Trong boi canh xdy dyng Nha nudc phdp quyén va hi nhdp quoc té, gido duc phdp ludt cho sinh
vién dai hoc dong vai tro W cung quan trong trong viéc hinh thanh y thirc phdp ly va nang lu’c hanh xi¢ theo
phdp ludt. Doi véi cdc trwong dai hoc ngodi cong lap, viéc gidng day mon “Phdp ludt dai cuon " can dwoc thiét
ké'phu h077 v6i ddc thil dao tao da nganh va dinh hu’O’ng 1tng dung. Bai viét phin tich thuec tién glang day mon
Phap ludt dai cwong tai Truong Dai hoc N, guyen Trdi, tir do riit ra mot s6’kinh nghigm vé doi moi phwrong phip
giang day, qun ket kiéh thitc phdp ludt v6i thec tién nghé nghiép va nang cao higu qua gido duc phdp ludt cho
sinh vién.

Tir khéa: Gidng day ludt, dai hoc ngodi cong ldp, Truwong Dai hoc Nguyén Tri.

Abstract: In the context of building a rule of law state and international integration, law education for
university students plays an extremely important role in forming legal consciousness and the ability to act
according to the law. For non-public universities, teaching the subject "General Law” needs to be designed in
accordance with the characteristics of multidisciplinary training and application orientation. The article analyzes
the practice of teaching General Law at Nguyen Trai University, thereby drawing some experiences in innovating
teaching methods, linking law knowledge with professional practice and improving the effectiveness of law

education for students.

Keywords: Law teaching, non-public university, Nguyen Trai University.

Pat van dé

Trong bdi canh Viét Nam dang
titng budc thure hién nguyén tac
phéap quyén theo dinh hudng xa
hoéi chi nghia va hoi nhap sau rong
vao doi sdng kinh té - chinh trj -
phép ly qudc té&, viéc nang cao hiéu
biét phap luat cho cong dan, dac
biét la thé hé tré, tré thanh mdt
nhiém vu quan trong ctia hé thong
gido duc. Ddi véi sinh vién ra
truong voi trinh do duoc dao tao la
ctt nhan tro lén thudc moi nganh,
moi linh vwe, khoa hoc tw nhién,
khoa hoc xa hoi va nhan van, ké ca

cong lap va tu thuc, khong thé

khong c6 hiéu biét co ban vé phap
luat. D6 khong chi la quan diém,
chinh sach cia Bang va Nha nudc
Viét Nam vé gido duc ma con la
yéu cau khéach quan, 1a ménh lénh
ctia cudc song hién dai.

Nam 2024 nuede ta cd 65 treong
dai hoc tu thuc, chiém khoang
27% tong s6 co so gido duc dai
hoc, @én cudi nam 2025, Viét Nam
c0 khoang 238-264 co so gido duc
dai hoc, bao gom khoang 170-180
treong dai hoc/hoc vién cong lap
va gan 70-80 truong ngoai cong
lap (bao gom ca cac truong co von
dau tu nuéc ngoai). Hé thong
gido duc dai hoc trén day bao gom
ca cac “dai hoc” 16n (danganh) va
cac “truong dai hoc” (chuyén
nganh). Véi xu huéng ddy manh
ti cha va sap nhap cac treong
cong lap trong d6i mai gido duc
hién nay thi cac truong tu thuc sé
chiém ty 1¢ cao hon trong nam
2016 va cac nam sap toi!. Diéu nay
cho thdy vai tro ngay cang quan
trong cua hé thong gido duc dai
hocngoai cong lap trong viéc dao
tao ngudn nhan luc cho xa hoi.

* Truong Pai hoc Nguyén Trai.

** Dai hoc Qudc gia Ha Ngi.

Sinh vién dai hoc - Iyrc Iuong
tri thire twong lai ctia déat nuwdce -
can duoc trang bi khong chi kién
thttc chuyén mon ma con nén
tang phép ly co ban dé€ c6 thé
tham gia vao doi song xa hoi va
hoat ddng nghé nghiép mot cach
c6 trach nhiém. Trong chuong
trinh dao tao dai hoc, méon Phap
luat dai cuwong gitt vai tro nén
tang trong viéc cung cap cho sinh
vién nhitng kién thiic co ban vé
nha nudc, phdp luat va nhan thirc
co ban vé phép luat qudc t€, hé
thong phap luat Viét Nam.

Théng qua mon hoc néy, sinh
vién c6 thé hiéu duwoc cac nguyén
tac co ban cta phap luat, nhan
thitc rd quyén va nghia vu cta
cong dan, dong thoi hinh thanh
y thitc ton trong va tuan tha
phap luat. bay cting la hanh
trang quan trong giup sinh vién

1 S6liéu do nguyén Vu trudng Vu Phép ché B Gido duc va Dao tao Chu Hong Thanh cung cap thang 3/2026.
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tee tin hon trong qua trinh Iya
chon nghé nghiép va bao vé
quyeén loi hop phap cua ban than
khi tham gia vao thi treong lao
dong mot cach thong minh va
tham gia c6 hiéu qua vao cac
quan hé hoi nhap qudc té.

Tuy nhién, viéc giang day
mon hoc nay trong cac treong
dai hoc ngoai cong lap van con
gap nhiéu thach thiec. Phan 16n
sinh vién theo hoc cac nganh
khong chuyén vé luat nhu kinh
t€, quan tri, kién truc, cong nghé
thong tin, thiét ké hoac truyén
thong va nhiéu mon hoc khoa
hoc ty nhién, cong ngh¢, khoa
hoc xa hoi va nhan van, nghé
thuat... Néu da c6 chuong trinh
giang day nhung qua thién vé ly
luan phdp ly mang tinh dai
cuong chung stt dung chung cho
tat ca cac truong ciing sé kho tao
dwoc su htng tha va hiéu qua
tiép thu dodi véi sinh vién theo
hoc cac chuyén nganh ¢ cac linh
viee nghé nghiép khac nhau.

Trong boi canh do6, viéc
nghién ctu va tong két kinh
nghiém giang day mon Phap
luat dai ceong tai cac co so dao
tao cu thé la can thiét, ttr d6 co
nhitng kinh nghiém chung cho
viéc xay dung chuwong trinh va to
chttc giang day phdp luat tai cac
truong dai hoc ngoai cong lap.
Bai viét nay lua chon treong hop
ctia Trueong Dai hoc Nguyén Trai
(NTU) dé phan tich thuc tién
giang day va rat ra mot s bai
hoc c6 thé tham khao cho cac
treong dai hoc ngoai cong lap tai
Viét Nam.

Thuc tién gidng day mén
Phap luat dai cuong tai NTU
Truong Dai hoc Nguyén Trai
dwoc thanh lap nam 2008 theo
quyét dinh cua Thu tudéng Chinh
pht, 1a mot trong nhitng trerong
dai hoc tw thuc tai Ha No6i duoc

xay dung theo mo6 hinh dai hoc
tng dung. Ngay ttr khi thanh
1ap, Nha truong da xac dinh muc
tiéu dao tao ngudn nhan luc cd
nang lwc thyee hanh cao, c6 kha
ndng thich tng nhanh véi nhu
cau cua thi treong lao dong va
moi truong hoi nhap qudc té.
Trong boi canh Viét Nam gia
nhap T6 chiic Thuwong mai thé
gi6i ndam 2007, nhu cau dao tao
nguon nhan lyc ¢d nang lwc hoi
nhap qudc té€ ngay cang tang, sw
ra doi cua NTU da gép phan mo
rong co hoi tiép can gido duc dai
hoc theo m6 hinh dao tao tng
dung va da nganh. M6 hinh dao
tao cua truong duoc thiét ké theo
ty 1 30% ly thuyét - 70% thuc
hanh, nhan manh viéc gén két
gitta kién thirc hoc thuat va ky
nang nghé nghiép.

Trong chuong trinh dao tao
dai hoc, mon Phap luat dai
cuong dong vai tro quan trong
trong viéc trang bi kién thtc
phap ly co ban cho sinh vién
khong chuyén nganh luat. Theo
khao sat cua Phong Khao thi va
dam bao chat luong giao duc cua
NTU nam 2024 d6i voi hon 420
sinh vién thudc 6 nganh dao tao,
c6: 82% sinh vién cho rang kién
thire phap luat giap ho hiéu rd
hon quyén va nghia vu ctia cong
dan, 74% sinh vién nhan thay
kién thirc phap ludt can thiét cho
cong viéc sau khi t6t nghiép, 68%
sinh vién ddnh gia moén hoc giap
ho tw tin hon trong viéc xtt 1y cac
tinh hudng phap ly co ban® Két
qua khao sat trén day cho thay viéc
giang day phap luat khong nén chi
mang tinh ly thuyét ma con can cé
y nghia thiét thuc d6i véi sinh vién
cia ting truong, ting chuyén
nganh. Ddc biét 1a trong boi canh
nhiing ndm gan day moi truong
cong viéc cting nhw nhu cau xa hoi,
mo rong nganh nghé, phan cong
lao dong xa hoi md rong, tang

cao va v cung phong phti, nhiéu
yéu t6 nuwdc ngoai va cac nganh
nghé maoi xuat hién. Cling chinh
vi vay ma kién thuic phép luat
dong mot vai tro quan trong cho
viéc bao dam quyeén loi cho luc
lwong lao dong xa hoi, ho can
phai duoc trang bi nhitng kién
thirc co ban vé phap ly phu hop
voi chuyén nganh dugc dao tao
ngay ttr khi con dwoc dao tao
trong gido duc dai hoc.

Sinh vién cta NTU dén vdi
nhiéu nganh dao tao khac nhau
va phan 16n khong hiéu biét nhiéu
vé luat, chwa duoc dao tao vé luat.
Vi tiéu chi: sinh vién ra treong
phai biét nhan biét va phan biét
dau la quan hé phap luat hanh
chinh, hinh sy, dan sy, kinh doanh,
thuwong mai..., dau 1a quan hé
phap luat qudc té va qudc gia, cong
phap va tu phdp. .. (n6i dung giang
day phai pht1 hop vdi tirng chuyén
nganh dao tao), NTU da thiét ké
noi dung giang day theo huwdéng:
giam tinh ly luan trttu teong; tang
cuong tinh hudng thuc tién; gan
v6i nganh nghé ctia sinh vién.

Thuc té tai NTU cho thdy sinh
vién dac biét quan tam dén cac
chu dé nhu: tranh chap hop
dong; vi pham phép luat trong
kinh doanh; cdc vu 4n hinh sy ndi
bat; ban quyén va sd hiru tri tué.

Trong qua trinh giang day,
nhiéu phuong phap giang day
tich cec da dugc ap dung nhu:

(i) Phan tich tinh huéng phdp bj

Sinh vién duoc yéu cau phan
tich cac tinh huéng thuc t€ nhu:
tranh chap hop dong thuong
mai; tai nan giao thong; vi pham
ban quyeén; hinh sy hda cac quan
hé kinh té, dan su...

(ii) Thao lugn nhom

Thao luan nhém la mot trong
nhitng phwong phap giang day
tich cuc dwoc ap dung kha hiéu
qua trong mon Phap luat dai
cuong. Phuong phap nay khuyén
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khich sinh vién cht dong tham
gia vao quad trinh hoc tap thong
qua viéc trao do6i, phan tich va
trinh bay quan diém cta minh vé
cac van dé phap ly cu thé. Trong
qua trinh t0 chuc giang day,
giang vién thuong chia 16p thanh
cac nhom nho tir 4-6 sinh vién va
giao cho mdi nhém mét tinh
hudng phap ly hoac mét chu dé
thao luan lién quan dén ndi dung
bai hoc va phtt hop chuyén nganh
dwoc dao tao. Sau thoi gian thao
luan, dai dién cac nhom sé trinh
bay két qua trudc 1op va cung
trao d6i, phan bién dudi su
huwdéng dan cua giang vién.

Céc nghién ctru trong gido
duc dai hoc cho thdy phuong
phap thao ludn nhém la rdt quan
trong, gitp nang cao dang ké
mttc do tham gia cht dong cta
sinh vién trong 16p hoc. Khao sat
dd6i voi sinh vién tham gia hoat
dong thao luan nhém cho thay,
khoang 35,7% sinh vién thuong
xuyén tham gia thao luan va
33,3% tham gia ¢ mttc do twong
tac kha tich cuc trong qua trinh
hoc tap. Khi ddnh gid mitc 6 hai
long d6i v6i phuong phap hoc
tap nay, c6 71,4% sinh vién cho
biét ho “hai long” hodc “rat hai
long” voi hoat dong thao luan
nhém, cho thdy day la mot
phuwong phap giang day duoc
sinh vién danh gia cao.

Thong qua hoat dong thao
luan nhom, sinh vién khong chi
tiép can kién thiec phap luat theo
cach cht dong hon ma con c6 co
hoi ren luyén nhiéu ky nang
quan trong nhu tu duy phan
bién, ky nang lap luan phap ly,
ky nang thuyét trinh va lam viéc
tap thé. Viéc trao d6i quan diém
gitta cac thanh vién trong nhém
giup sinh vién tiép can mot van
dé phap ly tir nhiéu gdéc nhin
khac nhau, ttt d6 nang cao kha
ndng phan tich va thwc hanh

phap luéat trong cac tinh hudng
thuec tién cta tirg chuyén nganh.
Bén canh d¢6, cac nghién ctru vé
giao duc dai hoc cling cho thay sw
twong tac gitta sinh vién véi nhau
va voi giang vién c¢6 moi lién hé
chdt ché véi mic do hai long va
trai nghiém hoc tap cua sinh vién
trong mai truong dai hoc.

Nhin chung, kinh nghiém ctia
NTU cho thdy viéc ap dung
phuong phdp thao luan nhom
khong chi gop phan tao nén moi
treong hoc tap nang dong ma con
giup tang cuong syt tham gia ctia
sinh vién cta tttng chuyén nganh,
qua do6 nang cao hiéu qua giang
day mon phap luat trong cac
treong dai hoc ngoai cong lap.

Trong qua trinh giang day
moén Phap luat dai cuong tai
NTU, viéc td chtrc cac phién toa
gia dinh thvong dwoc xay dung
dua trén nhitng tinh huéng phap
ly pho bién trong doi song xa hoi
nhu tranh chdp hop dong, vi
pham phap luat trong kinh
doanh hodc cédc vu viéc lién quan
dén trach nhiém hinh sy va dan
sit. Treede khi phién toa dién ra,
sinh vién dugc yéu cau nghién
cttu ho so vu viéc, tim hiéu céc
quy dinh phap luat lién quan va
chuan bi 1ap luan phap ly cho vai
tro ctia minh. Diéu nay giup sinh
vién phat trién kha nang tw duy
phép ly, ky nang tranh luan va ky
nang trinh bay trudc cong ching.
Hién nay NTU dang xem xét dé
dua ndi dung giai quyét tranh
chap thwong mai bang thé thikc
trong tai thiong mai vao chwong
trinh gido duc phap luat cho sinh
vién, boi day la mot xu huwdéng
ngay cang mo rong va hiéu qua o
Viét Nam va trong thé gidi hién
dai. Theo mot khao sat doi véi
sinh vién tham gia cac hoat dong
mo phong phién toa trong moi
treong dai hoc, khoang 78% sinh
vién cho rang phuong phép nay

SO 5 (144)@ THANG 5-2026

giup ho hiéu r6 hon quy trinh t&
tung va cach ap dung phap luat
vao thuec tién, trong khi hon 70%
sinh vién danh gid mttc d6 hiing
tha véi mon hoc tang lén ro rét
khi dwoc tham gia cac hoat dong
mo phong phién toa. Bén canh
do, cdc nghién ctru gido duc cling
chi ra rang nhitng 16p hoc 4p
dung phuong phdp mo6 phéng
thuc hanh c6 thé tang mtrc d6 ghi
nh¢ kién thirc cta sinh vién ti
20% dén 30% so voi phuong
phép giang day thuan tiy bang
thuyét giang?®.

Ngoai viéc gitp sinh vién hiéu
rd hon vé co ché hoat dong ctia
hé thong tu phap, mdé phong
phién toa con gop phan tao ra
moi treong hoc tap sinh dong,
khuyén khich sy tuong tac gitta
sinh vién va giang vién. Thong
qua quad trinh nhap vai va tranh
luén, sinh vién c6 co hoi ti€p can
phap luat ttr nhiéu goc do khac
nhau, tir d6 hinh thanh tu duy
phap ly logic va kha nang phan
tich van dé mot cach toan dién.
Do vay, viéc dwa mo6 phéng
phién toa vao giang day mon
Phép luat dai cwong khong chi
giup nang cao hiéu qua truyén
dat kién thtic ma con gép phan
phét trién cac k§ nang mém quan
trong cho sinh vién trong qua
trinh hoc tap va lam viéc sau nay.

Maic du da c6 nhiéu doéi mai,
viéc giang day mon Phap luat
dai ceong van con mot s6 han
ché: thoi lwong moén hoc con han
ché (2-3 tin chi); trinh d0 nhan
thitc phdp ly ctua sinh vién
khong dong déu va con nhiéu tu
duy cho rang ban than va nghé
lga chon khong c6 nhiéu lién
quan toi phap luat nén khong
can hoc luat; tai liéu giang day
chua dwoc cap nhat thuong
xuyén, con ¢ dang hoc thuat va

chuwa md phong gan giii.
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Mét sé kinh nghiém duoc

duc két

Tt thuc tién giang day mon
Phap luat dai ceong tai Truong
Dai hoc Nguyén Trai, c6 thé rit
ra mot s6 kinh nghiém quan
trong nham nang cao hiéu qua
gido duc phap luat cho sinh vién
cac treong dai hoc ngoai cong
lap. Nhitng kinh nghiém nay
khong chi phan anh dac thu ctia
mod hinh dao tao dai hoc tng
dung ma con goép phan dinh
huwéng d6i méi phuong phap
giang day phdp luat trong béi
canh gido duc dai hoc dang
chuyén dich manh mé theo
hudng gan véi thuc tién va nhu
cau cta xa hoi.

Thit nhdt, thiét ké chuong
trinh theo huong iing dung

Mot trong nhitng bai hoc
quan trong la viéc thiét k&
chuwong trinh giang day mon
Phap luat dai ceong theo hudng
tng dung, phu hop voi dac thu
dao tao da nganh cta cac truong
dai hoc ngoai cong lap. Thuc té
cho thdy phan 16n sinh vién tai
cac co so dao tao nay khong theo
hoc chuyén nganh ludt, ma chu
yéu thudc cac nganh kinh t€,
quan tri, kién trac, cong nghé
thong tin, truyén thong hodc
thiét k&, nghé thuat... Vi vay, néu
chuwong trinh giang day qua
nang vé ly luan phap ly hodc
mang tinh han lam cao sé kho
tao dwoc sy hing thu va hiéu
qua ti€p thu ddi véi sinh vién.

Tai NTU, ndi dung mon hoc
da dugc diéu chinh theo hudng
giam thi€u cac phan ly thuyét
thuan tay va ting cuong cdc ndi
dung gan véi thuc tiéen nghé
nghiép cta sinh vién. Chang
han, sinh vién nganh kién trac
duoc ti€p can cac quy dinh phap
luat lién quan dén xdy dung va

quy hoach do6 thi; sinh vién
nganh kinh t€ duoc tim hiéu cac
van dé vé hgp dong thuong mai,
phép luat doanh nghiép va lao
dong; trong khi sinh vién nganh
truyén thong - thiét ké duoc gidi
thiéu cac quy dinh vé so hitu tri
tué va ban quyén. Theo khao sat
ndi bo ndm 2024 d6i véi hon 400
sinh vién, khoang 76% sinh vién
cho rang viéc gan ndi dung phap
luat voi nganh hoc gitp ho hiéu
bai dé hon va nhan thay rd tinh
ung dung ctia moén hoc. bBiéu
nay cho thdy viéc thiét k&
chuwong trinh theo hudng tng
dung la yéu t6 quan trong giup
nang cao hiéu qua giang day.

Thit hai, tang cuong cdc phuong
phadp giang day tich cuc

Bén canh viéc diéu chinh ndi
dung chuong trinh, viéc d6i maéi
phuong phap giang day cling
doéng vai tro quan trong trong
viéc nang cao chat lwgng dao tao.
Cac phuong phap giang day tich
cuc nhu thao luan nhém, phan
tich tinh huéng phap ly va mo
phong phién toa da duoc ap
dung trong qua trinh giang day

Truong Pai hoc Nguyén Tri.

nham khuyén khich su tham gia
chtt dong ctia sinh vién. Thuc
tién giang day cho thay, khi ap
dung cac phurong phap nay, mttc
do tuong tac gitta sinh vién va
giang vién tang lén dang ké so
voi phuong phap giang day
truyén thong. Theo sd liéu khao
sat tai NTU, ty 1€ sinh vién chu
dong phat biéu va tham gia trao
doi trong 16p hoc ting khoang
35-40% khi 4p dung phuong
phap thao luan nhém va phan
tich tinh hudng phap ly. Ngoai
ra, hon 70% sinh vién cho biét ho
cam thay hing tha hon véi mon
hoc khi dwoc tham gia cac hoat
dong thic hanh nhu mé phéng
phién toa hodc xtt ly tinh huéng
phap ly.

Nhitng két qua nay cho thay
phueong phap giang day tich cuc
khong chi gitip sinh vién tiép thu
kién thitc hiéu qua hon ma con
gop phan phat trién cac ky nang
mém quan trong nhu tu duy
phan bién, kj nang lap luan va
ky nang lam viéc nhom. Day
cting la nhiing ky nang can thiét
d6i voi sinh vién trong moi
treong lam viéc hién dai.

3 Bao cdo tong hop tra 10i cau bang héi vé phurong phap hoc ctia Khoa Nighién ctiu co' ban ctia TNU nam 2025.
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Thir ba, lién hé cdac vu viéc
phdp 1y thuc té'trong xa hoi

Mot kinh nghiém quan trong
khac trong giang day mon Phap
luat dai crong la viéc lién hé cac
vu viéc phép ly thuec t€ trong xa
hoi vao noi dung bai hoc. Nhitng
su kién phép ly noi bat, cac vu an
dwoc du luan quan tam hodc cac
tinh hudng vi pham phép luat
trong doi sdng thuong ngay co
thé tro thanh nhiing vi du sinh
ddng giup sinh vién hiéu r6 hon
vai tro ctia phap luat trong viéc
diéu chinh cac quan hé xa hoi.
Viéc phén tich cac tinh huéng
thuee t€ gitip sinh vién nhan thay
rang phap luat khong phai la
nhtrng quy dinh trtru tuong ma
gan lién véi doi song xa hoi va
hoat dong nghé nghiép ctia moi
ca nhan. Theo két qua khao sat
doi voi sinh vién sau khi tham
gia cac budi hoc c6 st dung vi du
thuc t€, khoang 81% sinh vién
cho rang viéc phan tich cc vu
viéc phép ly thuc t& giup ho dé
hiéu bai hon va ghi nhé kién
thitc 1au hon. Pong thoi, gan
70% sinh vién cho biét ho c6 xu
hudng chu dong tim hiéu thém
thong tin phap luat lién quan
dén cic van dé xa hoi sau khi
tham gia cac hoat déng phan tich
tinh hudng thuc t& trong lop
hoc*. Qua d¢ thay rang viéc gan
bai giang voi thuc tién xa hoi co
tac dong tich cuc dén nhan thic
phap luéat cta sinh vién.

Thirtu; két hop gido duc phdp ludt
vdi gido duc dao diic nghé nghiép

Bén canh viéc cung cdp kién
thitc phap luat, qua trinh giang
day cling can cha trong dén viéc
gido duc céc gia tri dao dtec va
trach nhiém nghé nghiép cho sinh
vién. Trong thuc t€, nhiéu hanh vi
vi pham phap luat khong chi xuat
phat ttr su thiéu hiéu biét ma con
lién quan dén yéu t6 dao duc va
y thitc trach nhiém ctia cd nhan.

SO 5 (144)@ THANG 5-2026

Sinh vién Truong Dai hoc Nguyén Trdi tham gia sy kién do Nha trueong 6 chikc.
Nguon: DH Nguyén Tréi.

Do do, viéc két hop gido duc
phép luat véi gido duc dao dirc
nghé nghiép la mot hudng tiép
can can thiét trong dao tao dai
hoc ngoai cong lap. Thong qua
cac tinh hudng phap ly, giang
vién co thé giup sinh vién nhan
thirc r6 hon vé hau qua cta cac
hanh vi vi pham phap luat, dong
thoi hinh thanh thai d6 ton trong
phap luat va y thitc trdch nhiém
d6i voi cong dong. Theo khao sat
doi véi sinh vién nam cudi tai
NTU, khoang 73% sinh vién cho
rang mon Phap luat dai ceong
khong chi gitp ho hiéu biét phap
luat ma con gép phan hinh thanh
y thitc trach nhiém xa hoi va dao
dtic nghé nghiép. Nhu vay, giao
duc phap luat néu dugc trién khai
dung cach ¢ thé dong vai tro
quan trong trong viéc hinh thanh
nhan cach va dinh hudng gia tri
cho sinh vién.

Nhin chung, nhitng kinh
nghiém rut ra tir thuee tién giang
day tai NTU cho thdy viéc két
hop gitta noi dung giang day
mang tinh &ng dung, phuong
phap giang day tich ciec va cac vi
du thuc tién cé thé nang cao

dang ké hiéu qua ctia mon hoc
Phép luat dai cuong. Bong thoi,
viéc 1ong ghép giao duc phap
luat véi giao duc dao dirc nghé
nghiép ciing gbp phan dao tao
thé hé sinh vién khong chi c6
kién thirc chuyén moén ma con ¢6
y thitc cong dan va trach nhiém
xa hoi.

Tt nhiing két qua nghién ctru
va thuc tién giang day tai Truong
Dai hoc Nguyén Trai da cho thay
viéc d6i mdi ndi dung va phuong
phap giang day mon Phap luat
dai cuwong dong vai tro quan
trong trong viéc nang cao chat
lwong gido duc phap luat cho
sinh vién cac treong dai hoc
ngoai cong lap. D€ tiép tuc phét
huy nhiig két qua dat duoc va
khac phuc cac han ché hién nay,
chuing t6i cho rang cac tru’ong dai
hoc ngoai cong lap can khan
truong ra soat va diéu chinh noi
dung mon Phap luat dai cwong
theo hudng tinh gian nhitng noi
dung ly luan qua tritu tuong,
dong thoi tang cuong cac noi
dung c6 tinh ting dung cao gan
voi titng nhom nganh dao tao.
Viéc tich hop kién thirc phap luat
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vdi cac linh viee nhw kinh doanh,
dich vy, xdy dung, cong nghé
thong tin hay truyén thong sé
giup sinh vién nhan thay rd vai
tro ctia phap luat trong hoat dong
nghé nghiép, tir d6 nang cao tinh
thire tién cua mon hoc va tao
dong luc hoc tap cho sinh vién.
Cac phuong phép giang day tich
ciec nhu thao luan nhém, phan
tich tinh huéng phép ly, tranh
bién hodc mo6 phong phién toa
can duwoc ap dung rong rai trong
qua trinh giang day. Nhiing
phuong phap nay khong chi gitp
sinh vién tiép can kién thic phap
luat moét cach sinh dong ma con
gop phan phat trién cac ky nang
quan trong nhu te duy phan
bién, k¥ ndng lap luan phap ly va
ky nang lam viéc nhom. Pay la
nhitng nang luc can thiét doi voi
sinh vién trong bdi canh thi
treong lao dong ngay cang canh
tranh va yéu cau cao vé ky nang
nghé nghiép. Viéc dwa cac vu viéc
phap ly tiéu biéu trong doi song
xa hoi vao bai giang sé giup sinh
vién hiéu ro hon cach thiec phap
luat duoc van dung trong thuc
tién. Cac tinh hudng nhu tranh
chap hop dong, vi pham ban
quyeén, tai nan giao thong hodc

cac vu an hinh s dién hinh c6 thé

tro thanh nhitng vi du sinh dong
giup sinh vién nhan thttc 16 hon
veé vai tro ctia phap luat trong viéc
diéu chinh cac quan hé xa hoi.
Céch tiép can nay khong chi giup
bai giang tro nén hap dan ma con
gop phan nang cao kha nang ghi
nhé va van dung kién thic cua
sinh vién.

Dénang cao tinh thuc tién ctia
mon hoc, cac treong dai hoc
ngoai cong lap can mé rong hop
tac voi cac co quan tu phap, to
chttc hanh nghé luat va doanh
nghiép nham t& chiic cac hoat
dong trai nghiém thuc t€ cho
sinh vién. Nhitng hoat dong nhw

tham quan phién toa tai toa an,
nghe bao cdo va ti€p thu cac tinh
hudng tai cac trung tam trong tai
thuwong mai, giao lwu véi luat su
hodc t0 chitc cdc cudc thi tranh
bién phap luat sé gitip sinh vién
c6 co hoi tiép can truc ti€p voi
moi treong phép ly, tie d6 hiéu
rd hon vé hoat dong cua hé
théng phap luat trong thuec té.

Trong boi canh chuyén doi sd

dang dién ra manh mé trong
gido duc dai hoc, viéc tng dung
cac nén tang cong nghé vao
giang day phap luat tai cac co s&
gido duc dai hoc tu thuc la mot
xu hudng tat yéu. Cac giang vién
6 thé sit dung cac bai giang dién
ti, video tinh hudng phap ly, hé
th6ng hoc tap truc tuyén hodc
cac mo6 phong phién toa s6 hda
nham tang tinh trec quan, tryc
tuyén va kha ndng twong tac
trong qua trinh hoc tap.Viéc xay
dung hé théng hoc liéu s va
ngan hang tinh huéng phap ly
cling sé giup sinh vién tiép can
kién thirc mdt cach linh hoat va
hiéu qua hon.

Viéc thuc hién dong bo cac
giai phap néu trén sé gop phan
nang cao hiéu qua giang day
moOn Phap luat dai ceong trong
cac treong dai hoc ngoéi cong
lap, qua do giap sinh vién khong
chi nam Vu’ng kién thurc phap ly
co ban ma con gitup sinh vién co
ky ndng biét st dung cong cu
phép ly trong thuwc hanh nghé
nghiép sau khi ra treong, xay

dung y thtc ton trong phap luat
va trach nhiém cong dan trong
xa hoi phép quyén.

Két ludn

Gido duc dai hoc ndi chung,
gido duc phap luat cho sinh vién
va sinh vién cdc co sé gido duc
dai hoc ngoai cong lap la mot
nhiém vu quan trong. Két qua va
thudc do chat luong gidao duc
phai la qua trinh va két qua sinh
vién lam cha duoc viéc tiép thu
kién thtrc va ty minh phét huy
duoc thé€ manh va lam giau nang
lwc ctia chinh minh. Trong “Thu
gtri cho hoc sinh” nam 1945, Chua
tich H6 Chi Minh da dinh nghia
vé gido duc va muc tiéu gidao duc
la “Mot nén gido duc lam phat
trién hoan toan nhu’ng nang luc
sén c6 cua cac em”. Thuc tién
giang day phap luat tai Treong
Dai hoc Nguyen Trai minh chiing
rang viéc doi méi phuo'ng phap
glang day theo huong tmg dung
va gan voi thuc tien nghé nghlep
c6 thé nang cao dang ké hiéu qua
cua mon hoc. Nhiing kinh nghiém
nay c6 thé duoc tham khao va van
dung trong cac treong dai hoc
ngoai cong lap tai Viet Nam va
nhiéu treong dai hoc khong
chuyén luat nhdm nang cao chat
lwgng gido duc phap luat va gido
duc nghé nghiép cho sinh vién
trong boi canh d6i méi gido duc
dai hoc dang dién ra nhanh chéng
va hoi nhap qudc té ngay cang
sau rong.
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PIA VI PHAP LY CUA HQ KINH DOANH
TRONG LO TRINH CHUYEN POI THANH DOANH NGHIEP

~_ THUC TIEN CUA HA NOI
VA KIEN NGHI HOAN THIEN PHAP LUAT

NHOM TAC GIA®

Tém tdt: H kinh doanh la mot chit thé' kinh doanh ddic thi, c6 vi tri quan trong trong khu viec kinh té'tw
nhdn ¢ Vigt Nam. Trong boi canh didy manh minh bach héa hoat dong kinh doanh, chuyén doi s trong quan ly
thué"va thiic ddy chuyén déi hg kinh doanh thanh doanh nghiép, dia vi phdp 1y ciia mé hinh nay ngay cang boc
16 nhitng gioi han nhdt dinh. Trén co so phin tich quy dinh phép ludt hién hanh vé ho kinh doanh, bai viét lam
10 nhitng dic diém phdp 1y co ban, chi ra mgt s6'bit cdp trong co ché’té chirc, ché’dg trach nhiém tai sin va
hanh lang chuyén d6i sang doanh nghiép. Tir khdo st thuwc tien tai thanh phd”Ha N§i, bai viét dé xudt mgt s6’
kiéin nghi hoan thién phdp lugt nham bdo dam sw tiong thich gita mo hinh hg kinh doanh v6i yeu ciu phait
trién chinh thirc, minh bach va bén vitng ciia khu vwc kinh té'tw nhin.

Tiwr khéa: HY kinh doanh, dia vi phdp 1y, doanh nghiép.

Abstract: Business households are a specific business entity, with an important position in the individual
economy sector in Vietnam. In the context of promoting transparency in business activities, digital transformation
in tax management and promoting the conversion of business households into enterprises, the legal status of this
model is increasingly revealing certain limitations. Based on the analysis of current legal requlations on business
households, the article clarifies basic legal characteristics, points out some inadequacies in the organizational
mechanism, property liability regime and corridor for conversion to enterprises. From a practical survey in Hanoi
city, the article proposes a number of recommendations to improve the law to ensure compatibility between the
household business model and the requirements for official, transparent and sustainable development of the

individual economy sector.

Keywords: Business household, legal status, enterprise.

Patvan dé

Ho kinh doanh la hinh thtec t6
chitc kinh doanh pho bién ¢ Viét
Nam, c6 wu thé vé tinh linh hoat,
chi phi tuan tha thap va kha
nang thich tng cao. Trong boi
canh chuyén do6i s va hién dai
héa quan ly nha nudc, ho kinh
doanh ngay cang tham gia sau
hon vao thuwong mai dién tw,
thanh toan s§ va chudi phan
phdi hién dai, dong thoi duoc
dat trong moi truong quan ly
minh bach, lién thong dit liéu va
chuan héa hon trude.

Nghi quyét 68-NQ/TW ngay
04/5/2025 cua BO Chinh tri vé
phat trién kinh t€ tw nhan da tao
ra budc chuyén quan trong veé
dinh hudng chinh tri - phap ly
khi x4c dinh kinh té tu nhan la

“mot dong lwc quan trong nhat
cua nén kinh t& qudc gia”, dong
thoi ddt ra yéu cau hoan thién
khung kho phap ly vé kinh
doanh, thu hep chénh léch gitra
h¢ kinh doanh va doanh nghiép,
ddy manh s6 hda, minh bach
hda, chdm dirt thué khodn chidm
nhat trong nam 2026 va tao diéu
kién thuan loi dé ho kinh doanh
chuyén doi thanh doanh nghiép.
Nghi quyét 198/2025/QH15 cta
Qudc hoi tiép tuc cu thé hoa dinh
hudng nay.

Trong boi canh d6, nghién
cttu dia vi phéap ly cua ho kinh
doanh can dwgc dat trong yéu
cau phat trién, khong chi o
phuong dién nhan dién quy ché
phap ly hién hanh ma con ¢
phuong dién hoan thién phap
luat nham bao dam cho hd kinh

doanh van hanh minh bach, an
toan va chuyén doi thuan lgi hon
sang mo hinh doanh nghiép. Bai
viét phan tich dia vi phap ly cua
ho kinh doanh theo phap luat
Viét Nam va khao sat thuc tién
tai thanh phd Ha Noi nhu mot
treong hop dién hinh dé dé xuat
dinh hudng hoan thién phap luat
¢ tam qudc gia.
Khai quat vé dia vi phap ly
cta ho kinh doanh theo quy
dinh cta phap luatViét Nam
Ho kinh doanh la hinh thttc t6
chtrc kinh doanh dac thu, dwoc
phép luat Viét Nam thtra nhan
nham d4dp tng nhu cau kinh
doanh ctia cd nhan hodc cac
thanh vién ho gia dinh & quy mo6
nho va vita. Du khong phai la

* ThS Tran Ninh Ha, Nguyén Tai Minh Hiéu, Nguyén Khanh Ly, Trinh Béo Ngoc.
(Hoc vién Thanh thiéu nién Viét Nam).
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loai hinh doanh nghiép theo
Luat Doanh nghiép va khong co6
tw cach phdp nhan, ho kinh
doanh van 12 mdt cht thé kinh
doanh hgp phap, c6 dang ky, c6
quyén tham gia thi truong va
chiu sy quan ly ctia Nha nwdc.
Nghi dinh 168/2025/ND-CP tiép
tuc danh chuong riéng diéu chinh
ho kinh doanh tir dang ky thanh
lap, thay d6i ndi dung dang ky, tam
ngting, cham dat hoat dong dén
chuyén d6i sang doanh nghiép, qua
d6 khang dinh vi tri chinh thic ctia
mo hinh nay trong khu vuc kinh t&€
tu nhan.

Vé ban chat phép ly, ho kinh
doanh cé ba dac trung noi bat: co
cau to chic gian luoc, hoat dong
gan chit véi cd nhan chti ho hodc
ho gia dinh va khong co sur tach
bach hoan toan gitta cht thé kinh
doanh véi t6 chirc kinh doanh
nhu 6 phap nhan thwong mai.
Nhitng ddc diém nay tao ra uu
thé' vé tinh linh hoat, chi phi tuan
thu thdp va kha nang gia nhap
thi treong nhanh, nhung dong
thoi cling lam bdc 16 gidi han khi
hoat dong kinh doanh mé rong
vé quy md, doanh thu va mirc do
rui ro. Trong cdu trac kinh té tw
nhan, ho kinh doanh khong chi la
mo hinh sinh ké pho bién ma con
la tang phat trién ban dau cua
nhiéu doanh nghiép twong lai.

Dia vi phap ly ctia ho kinh
doanh trudc hét thé hién ¢ viéc
dwoc Nha nwdce thira nhan la cha
thé kinh doanh hop phéap théng
qua co ché& dang ky. Sau khi dwogc
cap gidy chiing nhan dang ky ho
kinh doanh, hd kinh doanh c6
quyeén t6 chirc hoat ddong kinh
doanh, giao két hop dong, su
dung lao dong, mua ban hang
hoa, cung ting dich vu va duoc
phép luat bao vé trong cac quan
hé giao dich. Bong thoi, ho kinh
doanh phai thiwc hién cac nghia
vu vé dang ky, ké khai, ndp thué,
héa don, chiing tt, ké toan, thong

ké va tuan thu diéu kién dau tw
kinh doanh néu hoat dong trong
nganh, nghé cé diéu kién. Trong
bdi canh hién nay, cac nghia vu
nay dang duoc tai cau trac theo
hudng s6 hda, minh bach héa va
chuan hoa cao hon, nhat 1a khi 16
trinh chdm dét thué khoan theo
tinh than Nghi quyét 68-NQ/TW
dat ho kinh doanh vao quy dao
quan ly dua trén dit liéu giao dich
thuc, hda don dién tir va ké khai
dién tur.

Mot ndi dung c6t 16i cua dia
vi phap ly ho kinh doanh la ché
do trach nhiém tai san. Do khong
0 su tach bach chat ché gitta tai
san kinh doanh va tai san cta
chu thé€ nhu ¢ cong ty trach
nhiém httu han hodc cong ty c6
phén, ho kinh doanh d6i mét voi
rai ro phap ly 16n hon khi mo
rong hoat dong. Mac du phap
luat da mod ra co s& cho viéc
chuyén d6i ho kinh doanh thanh
doanh nghiép, co ché€ nay chi
thuc sy phat huy tac dung khi
tiép tuc dugc hoan thién theo
hudng don gian thu tuc, giam
chi phi, taing kha nang ké thura
di liéu va tao dong luc rd rang
hon cho chu thé kinh doanh.
biéu d6 cho thay dia vi phap ly
ctia h¢ kinh doanh hién nay vira
khang dinh tinh hop phép va vai
tro quan trong ctia mo hinh nay,
vira bdc 10 nhitng gidi han can
tiép tuc hoan thién dé€ dap tng
yéu cau phat trién va chuyén doi
trong giai doan moi.

Thuctién chuyén déi hd kinh

doanh thanh doanh nghiép

tai thanh phé Ha Néi va

nhiing van dé phap ly datra

Ha Noi la dia ban phan anh
kha tap trung xu huéng chuyén
doi phwong thire quan ly doi voi
ho kinh doanh trong giai doan
hién nay. Ttr nén tang di liéu dan
cu theo Dé an 06 va ha tang s6
dung chung ctia Thanh phg, co

quan thué€ da trién khai nhiéu
giai phap chuyén ddi s trong
quan ly thué, chuan hda va két
ndi di liéu vdi cac nganh, dong
thoi xay dung cac dé an quan ly
thué ho kinh doanh dap tng yéu
cau thuc tién. Diéu d6 cho thay
ho kinh doanh tai Ha N¢i dang
dwoc dat vao moi treong quan ly
hién dai hon, minh bach hon va
co cuong do sd hda cao hon.

Theo thong tin cong bd trén
Trang thong tin tuyén truyén, pho
bién phap luat Ha Noi, toan
Thanh phd c6 356.737 hd va ca
nhan kinh doanh dang hoat dong;
sO thu ttr khu viee ho kinh doanh
trong 10 thang nam 2025 dat 5.099
ty dong va du kién ca ndm dat
6.000 ty dong. Bang chu y, ¢6
14.577 ho kinh doanh déng ky st
dung hoa don dién tx khoi tao ttr
may tinh tién, trong d6 9.615ho tu
nguyén chuyén doi; doanh thu ké
khai ctia nhéom nay tang binh
quan 55% so voi mitc khoan truede
day. Nhing s6 liéu nay cho thay
khu vie ho kinh doanh & Ha Noi
dang dich chuyén manh sang co
ché quan ly dwa trén dir liéu giao
dich thue, héa don dién tir va ké
khai dién ttr.

Boi canh d6 cang rd hon khi Ha
Noi budc vao giai doan “60 ngay
cao diém chuyén d6i mo hinh ttr
thué khoan sang ké khai d6i voi
ho kinh doanh”. Theo Céng thong
tin dién t&r Thang Long, day la giai
doan c¢6 y nghia quyét dinh dé
hoan thanh muc tiéu x6a bé hoan
toan thué’ khoan, bao dam ho kinh
doanh nam bat day dt chinh sch,
thuwre hanh thuan thuc viéc ké khai,
ttr d6 hudng téi mo rong quy mo
va chuyén ddi 1én doanh nghiép.
Nhu vay, chuyén do6i tir thué
khoan sang ké khai tai Ha Noi
khong chi la thay doi ky thuat
thué, ma da grﬁm chat véi cau
chuyén nang cadp mo hinh kinh
doanh va chinh thitc hda hoat
dong cta ho kinh doanh.
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Thuc tién Ha Néi cho thay
mot s6 két qua budc dau dang
ghl nhan. Sau qua trinh tap huan
va ho trg, vé co ban 100% ho
kinh doanh trén dia ban sdn sang
chuyén déi sang phuwong phap
ké khai; 99% ho nop thué€ co tai
khoan dién tir; 98% cai dat eTax
Mobile; 100% ho thudc dién ké
khai thwc hién ké khai dién tu.
Tai Thué co s& 5 TP. Ha Noi, co
quan thué da phdi hop véi ngan
hang thwong mai va nha cung
cap giai phdp phan mém, thanh
lap 22 t6 cong tac va 01 to luu
dong, dong thoi cong khai

duong day nong va ma QR dé

dong hanh cung ho kinh doanh
trong sudt chién dich 60 ngay
cao diém. Tai Thué co so 17 TP.
Ha No¢i, dén gitra thang 12/2025
da to chitc hon 27 16p tap huan
voi hon 2.427 hd kinh doanh
tham du, tap trung vao chinh
sach thué€ méi, héa don, thanh
toan khong dung tién mat, cach
ké khai trén to khai va khuyén
khich ho kinh doanh phét trién
len doanh nghiép. Nhitng di
kién nay cho thdy thuc tién to
chttc thi hanh phap luat tai Ha
Noi da bat dau két ndi cai cach
quan ly thué véi chién lugce phat
trién khu vuc doanh nghiép.

Bén canh két qua tich cuc, thue
tién Ha Noi cung boc 10 nhiéu kho
khan dang chu y. Trude hét, mikc
do san sang gitta cac nhdm ho
kinh doanh khong dong déu; mot
bd phan ho kinh doanh nho van
con tam ly e ngai do chuwa quen
vOi viéc 1ap chiing tir, ghi chép s
sach, st dung héa don dién tix va
ké khai thué dién t. Tiép theo,
gitta yéu cau quan ly ngay cang
hién dai véi dia vi phap ly hién
hanh cua ho kinh doanh dang
xuat hién d0 vénh nhat dinh:
nhiéu ho kinh doanh da phai van
hanh gan véi logic ctia doanh
nghiép vé dix liéu, hda don, thanh
toan va ké khai, nhung lai chua

thue sy 6 mot hanh lang chuyén
doi ro rang, it rui ro va cé loi ich
httu hinh d€ budc sang m6 hinh
doanh nghiép. Bén canh d6, co ché
hd tro sau chuyén doi lén doanh
nghlep van chua that 18 nét trong
cam nhan cua da s60 ho kinh
doanh; nhiéu chu thé van nhin
thay truedc hét la chi phi tuan thu
tang thém, trong khi loi ich vé tin
dung, thwong hiéu, mo rong thi
treong va tach bach rui ro chua
duoc cam nhan day du.

Tt thuc tién Ha Noi ¢6 thé rat
ra mot sO nhan xét quan trong.
Mbot 1a, chuyén d6i ho kinh doanh
hién nay da la van dé c6 tinh thoi

diém. Khi 16 trinh xda bo thué

khoan, ké khai dién tir va chuan
hoéa di liéu thué€ dang duoc trién
khai dong bd, ho kinh doanh
budc phai thich tng véi chuan
muc minh bach cao hon. Néu
phap luat khong dong thoi mo ra
hanh lang chuyén d6i hop ly sang
doanh nghiép, qua trinh chuan
hoa sé thiéu di dau ra phat trién
can thiét. Hai la, Ha N6i cho thdy
viéc t0 chic thuc thi phap luat
theo huong ho tro, dong hanh va
sO hoda c6 thé lam giam dang ké
rao can chuyén doi. Cac t6 cong
tac, 1op tap huan, hu’ong dan qua
nén tang dién tir va su phdi hop
v6i ngan hang, don vi cung cap
giai phép la nhfmg kinh nghiém
thuc tién c6 thé tham khao dé
nhan rong. Ba la, thuc tién Ha Noi
xac nhan rang ho kinh doanh
khong phai 1a mot khoi dong
nhat; do do, chinh sach phap luat
cing khong thé ap dung mot
cach dong loat cho toan bo khu
virc nay, ma can co st phan féng
ro hon d€ lya chon cong cu quan
ly va ho trg phit hop.

Quan trong hon, tir thuc tién
Ha NOi c6 thé thdy qua trinh
chuyén do6i h¢ kinh doanh hién
nay khong con 1a van dé riéng cta
mot dia phuwong, ma phan anh
kha rd xu hudng cai cach chung

SO 5 (144)@ THANG 5-2026

trong quan ly nha nwéc ddi voi
khu vuece kinh t&€ tw nhan ¢ Viét
Nam. Viéc chuyén manh ttr thu€
khoan sang ké khai, m¢ rong hda
don dién tt, chuan héa dir liéu
kinh doanh va gan hd trg tuan thu
v6i phat trién 1én doanh nghiép
cho thdy phdp luat vé ho kinh
doanh can dwgc tiép tuc hoan
thién & tam qudc gia. Theo d6, Ha
Noi khong chi la dia ban khao sat
thire tién, ma con la treong hop
dién hinh c6 gia tri tham chiéu doi
voi viéc nang cao dia vi phap ly
cua ho kinh doanh & Viét Nam
trong giai doan hién nay.

Kién nghi hoan thién phap
luat vé dia vi phap ly cta
ho kinh doanh trong 10
trinh chuyén d&i thanh
doanh nghiép

Thir nhdt, can chuyén manh
cach tiép can tir quan ly mot chu
thé kinh doanh nho 1é sang kién
tao 10 trinh phat trién ctia chu thé
dé trong nén kinh t€ thi truong
hién dai. HO kinh doanh can
duwoc nhin nhan khong chi nhw
mo hinh dé€ duy tri sinh k& ma
con la tang khoi dau ctia doanh
nghiép tuong lai. Pay la thay d6i
co tinh nén tang vé tu duy chinh
sach, boi chi khi dat ho kinh
doanh vao logic phat trién thi
phap luat méi co thé vira bao
dam quan ly hiéu qua, vira md ra
dong luc cho chuyén doi.

Thit hai, can tiép tuc hoan
thién ché dinh ho kinh doanh
theo hudng lam rd hon ban chat
phép ly, cau tric chu thé, co ché
dai dién, ché d6 tai san va
nguyén tic chiu trach nhiém.
Viéc luat héa day du hon ché
dinh h¢ kinh doanh sé giup tang
tinh 6n dinh, tinh du bdo cta
phap luat va tao nén tang ro rang
hon cho 19 trinh chuyén d6i lén
doanh nghiép. Trong d6, can dac
biét cha y téi viéc xt ly hai hoa
gitta yéu cau bao vé bén thi ba
giao dich véi yéu cau giam rui ro
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phap ly cho chu ho khi quy mo
hoat dong md rong.

Thiz ba, can thiét ké co ché

phan tang chinh sach déi voi ho
kinh doanh. Do6i véi nhém hod
kinh doanh mang tinh sinh k€,
chinh sach phai ti€p tuc bao dam
don glan dé hiéu, dé tuan thu.
D6i vdi nhém ho kinh doanh 6n
dinh, can ting cuong ho tro veé
hoa don dién tr, ké toan don
gian, quan tri s va tiép can tin
dung. DB6i v6i nhém ho kinh
doanh da van hanh gan voi
doanh nghiép, can xay dung 16
trinh chuyén do6i r6 hon, c¢6 tiéu
chi cu thé va wu dai thuc chat.
Chi khi phan tang phu hop,
chinh sdch méi phan anh dung
st da dang cta khu viee ho kinh
doanh va tranh ap dung co hoc
mdt mo hinh cho moi chu thé.

Thir tw, can xay dung co ché

chuyén d6i thuan loi tir ho kinh
doanh lén doanh nghiép trén co
s ké thtra toi da dir liéu hién co
nhu di liéu déng ky, ma s6 thué,
lich st ké khai, lich str hdéa don
va lich st tuan tha. Day la diéu
kién rat quan trong dé lam giam
cam giac “phai lam lai ti dau”
ctia ho kinh doanh. Trong qua
trinh d6, phap luat cting can quy
dinh 16 hon vé co ché chuyén
tiép, trach nhiém ctia co quan hd
tro va cach thittc két noi lién
thong gitra dang ky kinh doanh,
thu€, bao hiém va cac nén tang
s0 dung Chung

Thit ndm, can c6 goi hd tro sau
Chuyen d6i du manh va dé t1ep
can, nhat la vé ké toan don gian,
phan mém quan tri, dai ly thué,
tw van phap ly, huzong dan lao
dong - bao hiém va tiép can von,
thuwong mai dién tk. Khi loi ich
cua chuyén doi tré nén htu
hinh, chu thé kinh doanh méi c6
dong luc thuc chdt dé budce sang
mo6 hinh doanh nghiép. Kinh
nghiém tir Ha Noi cho thay néu
chi siét chat yéu cau quan ly ma

khong di kem hd tro, tam ly e
ngai Chuyéh ddi sé con kéo dai.

Thit sidu, can d6i trong tam cua
quan ly nha nwéc theo thcmg ho
tro tuan thu va xay dung niém
tin thé ché. Mot moi treong phap
ly hién dai khong chi giup Nha
nudc quan ly t6t hon, ma con cho
nguoi kinh doanh cam thay viéc
di vao khu vuee chinh thitc 1a mot
Iwa chon an toan, co loi va co
trién vong phat trién. Day ciing
la diéu kién can thiét d€ tinh than
Nghi quyét 68-NQ/TW thuc sy
di vao doi s6ng kinh doanh thay
vi chi ditng lai ¢ phuwong dién
chu treong.

Két luan

Tt gbc do phap ly, van dé dat
ra hién nay khong chi la tiép tuc
thitra nhan ho kinh doanh nhw
mot mo hinh kinh doanh hop
phap, ma quan trong hon la phai
tai dinh vi day du dia vi phap ly
cua cha thé nay trong 1§ trinh
chuyén d6i thanh doanh nghiép.
Trong bdi canh kinh té€ tw nhan
duoc xac dinh la mot dong luc
quan trong cua nén kinh té
phuong thitc quan ly nha nudc
chuyén manh sang sd hoa, ké

khai va minh bach dit liéu, phap
luat vé ho kinh doanh khong thé
ding lai ¢ viéc duy tri mot
khuon kho gian luoc, thiéu tinh
phat trién.

Thuc tién Ha Ndi cho thay khi
yéu cau quan ly da van hanh
theo chudn myc ngay cang gan
voi doanh nghiép, hanh lang
phép ly cho h¢ kinh doanh Cﬁng
phai duoc thiét ké dong bg, on
dinh hon va c6 kha nang dan dat
qua trinh chuyen ddi mot cach
thuc chat. Viéc mo rong hoa don
dién ti, ké khai dién tir, chuan
hoa dit liéu thué va tang Cuong
hd tro tuan thu 1a nhitng tién dé
quan trong, nhung chi c6 thé
phét huy day du hiéu qua khi di
kem v6i mot co ché chuyén doi
ro rang, chi phi hop ly va loi ich
phap ly du stc thuyét phuc.

Hoan thién phap luat vé dia
vi phap ly cua ho kinh doanh can
duoc nhin nhan nhir mot yéu cau
vira tredc mat vira lau dai, gan
voi muc tiéu mo rong khu v
kinh doanh chinh thitc, bao dam
an toan phap ly cho chu thé kinh
doanh va thac ddy phat trién bén
ving khu vuce kinh t€ tw nhan 6
Viét Nam.
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BAO DAM QUYEN LOI VE TAI NAN LAO DONG
CHO “XE OM CONG NGHE” THEO PHAP LUAT
SINGAPORE VA GOI MO CHO VIET NAM

NHOM TAC GIA®

Tém tit: Bai viet nghién cieu kinh nghiém phdp ludt ciia Cong hoa Singapore nham dé xudt gidi phdp hoan
thién phdp ludt lao dong Vigt Nam trong linh vwec tai nan lao dong cho tai xé"“xe 6m cong nghé”. Phan tich boi
canh Viét Nam, bai viét nhdn thdy nhém lao dong nay cé nhitng ddc thu riéng cung voi sw phdt trién nhanh
chéng ciia mo hinh kinh té's6’ gig khién cho hé thong phdp ludt hién hanh chwa theo kip dé’bdo vé hidu qud nhém
doi twong nay, ddc biét la trong cdc rii ro vé tai nan lao dong. Quu tim hiéu hoat dong lap phoip va trién khai
thiec hién phap ludt cuia Cong hoa Singapore vé vin dé bao dam quyeén loi cho nguoi lao djng nén tang, bai viet
tiép thu ¢ chon loc nhim hoan thién thé ché, tao mot hanh lang phdp ly vu’ng chic, ndng cao co ché’bdo h cho
tai xé"xe om cong nghé, bao dam quyén va loi ich ho’p phdp cho ho trong cic rii ro nghé nghiép.

Tir khoa: Mo hinh kinh té'Gig, lao dong nén tang, “xe om cong nghé”.

Abstract: This article researching the law experience of the Republic of Singapore to propose solutions to
improve Vietnamese labor law in the field of occupational accidents for “technology motorbike taxi” drivers.
Analyzing the Vietnamese context, the article finds that this group of workers has its own characteristics, along
with the rapid development of the gig digital economic model, making the current law system unable to keep up to
effectively protect this group, especially in the risks of occupational accidents. Through studying the legislative
activities and implementation of the law of the Republic of Singapore on the issue of ensuring the rights of basic
workers, the article is selectively adopted to perfect the institution, create a solid legal corridor, improve the protection
mechanism for technology motorbike taxi drivers, and ensure their legal rights and interests in occupational risks.

Keywords: Gig economy model, basic workers,

Patvan dé

Trong boi canh cach mang cong
nghiép 4.0 va sy phat trién manh
mé cua cong nghé s6, mo hinh
kinh t€ chia sé (sharing economy) va
dédc biét la nén kinh t€ gig (gig
economy) da tro thanh xu hudng
toan cau. Tai cac qudc gia ndi
chung va Viét Nam néi riéng, su
xuat hién ctia cdc dich vu chd
khach trén nén tang cong nghé
khong chi lam thay ddi cach thic
cung tng dich vu van tai ma con
tao ra mot lirc Ivong lao dong mai,
nhiing tai x€ “xe 6m cong nghé”
hoat dong dua trén nén tang ky
thuat s6. Ho khong phai 1a “nguoi
lao dong” theo nghia truyén
thong, song cing khong hoan toan
la “nha cung cap dich vu doclap”,
dan dén nhiéu tranh luan phép ly
veé viéc xac dinh dia vi phap ly va
bao dam quyeén lgi, dac biét la
quyeén dugc bao vé khi xay ra tai
nan lao dong (TNLD).

Khac v6i ngroi lao dong trong
quan hé lao dong truyén thdng
duoc diéu chinh boi phap luat lao
dong va phap luat an sinh xa hdi,

nguoi lam viéc trong nén kinh t&

gig chiu sy chi phéi ctia cac thuat
toan va chinh sach mang tinh don
phuong tit nén tang. Ho linh hoat
trong thoi gian lam viéc nhung lai
d6i mat véi rui ro cao hon ca vé
thu nhap va cac phuc loi. Diéu
nay dat ra cau hoi lén cho cacnha
lap phép: liéu phap luat hién
hanh c6 du kha nang bao vé ho
trong treong hop xay ra TNLD
hay khong?

Khi Viét Nam van dang trong
qua trinh hoan thién khung phap
ly dé thich tng v6i mo hinh lao
dong mdi nay, Singapore - mot
qudc gia ¢ nén kinh t€ sd phat
trién - da ¢ nhiing cai cach dang
chu y trong viéc cong nhan va
bao dam quyén loi cho nguoi lao
dong trén nén tang, bao gom ca

“technology motorbike taxi”.

viéc mo rong bao hiém TNLD.
Viéc nghién cttu kinh nghiém ctia
Singapore khong chi gitp soi
chiéu thuc tién qudc t& ma con
cung cap goi mo chinh sach quan
trong cho Viét Nam trong qua
trinh xay dung phap luat lao
dong thich tng vdi ky nguyén s6.

Khai quat vé“xe 6m congnghé”

Khi nén kinh t€ gig ngay cang
phat trién trén toan thé gidi, ngay
cang nhiéu nganh nghé, cong
viéc moi duoc ra doi, trong d6 co
“xe 6m cong nghé” - mot phan
lao dong phi chinh thttc dang
chiém ty trong dang ké trong
tong hrong lao dong thé g101
Cum tir “xe dm” nhim miéu ta
loai hinh dich vu van tai hanh
khéch c6 dic thu gan lién véi xe
md t6 hai banh. Trong qua trinh
phat trién, dua trén nhiing ddc
diém, tinh chat co ban va theo cac
nguon tir dién dién tw, “xe 6m”

* ThS D6 Ha Anh, Nguyén Hién Ngoc, Vwong Nghi Ky, Lé Thi Thay Hang (Truong Dai hoc Luat Ha Noi).
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“"

du’oc dinh nghia nhu sau: “xe
” la dich vu van tai chu yéu
chuyen cho nguzcn bang phuong
tién xe may (xe gan may), trong
do ngwoi thyee hién dich vu 1a tai
x€é “xe 6m” nhan thu lao theo
thoa thuan hoac theo quang
duong di chuyén tir nguoi s
dung dich vu la nhittng khach
hang c6 nhu cau di chuyén.

Tuy chiém ty trong dang ké
trong s6 lwong lao dong trén thé

gi6i nhung phan 16n cac qudc gia
chua c6 mot khung phap ly 1o

rang va phu hop d6i vdi tai x€

“xe dm cong nghé”!. Hién nay,
tai Viét Nam va rat nhiéu qué’c
gia trén thé gidi, cac tai x& cong
nghe van dang hoat dong trong

“vung xam phap ly” - khong
dwoc phap luat cong nhan la
nguoi lao dong dé huong cac
quyén loi lao dong hop phap,
song cting khong that sw dugc
trao quyén ty chu nhu mot doi
tdc doc lap nhu cach ma cac
doanh nghiép nén tang dwa ra
quan diém vé dia vi cta nhitng
nguoi tai xé€ nay. Theo khoan 1
biéu 3 Bo luat Lao dong nam
2019, “nguoi lao dong” duoc
dinh nghia la “nguwoi lam viéc
cho nguoi stt dung lao dong theo
théa thuan, duoc tra lwong va
chiu su quan ly, diéu hanh, giam
sat cua nguoi st dung lao dong”.
Trong khi d6, “xe 6m” la nhiing
nguoi hanh nghé khong dua trén
théa thuan véi nguoi st dung
lao dong ma dwa trén giao dich
thué va st dung dich vu véi
khéach hang. Vi vy, tai xé€ “xe 6m
cong nghé” cling dwoc xac dinh
khong phai chu thé ctia quan hé
lao dong. Tuy nhién, khac véi Bo
luat Lao dong cua nhiing giai
doan trudc &6, B6 luat nam 2019
da mo rong vé ddi tuwong ap
dung khi dé cap dén “nguoi lam

viéc khéng co quan hé lao
dong , Vi Vay, tai x€ “xe Om
cong nghé” van thudc déi tuong
diéu chinh ctia phap luat lao
dong ndi chung va B¢ luat Lao
dong nam 2019 ndi riéng. Du
vay, su diéu chinh ctia phap luat
lao dong trong viéc bao vé quyén
loi ctia tai x& “xe 6m cong nghg”
van vo cung han ché. Tém lai, vé
mat khoa hoc phap ly hay trén
thuc tién, tai x&€ “xe 6m cOng
nghé” la nguoi lam viéc tw do,
doc lap, ty tao viéc lam va dwoc
tra cong boi khach hang st dung
dich vu “xe 6m” hay cing chinh
la “lao dong phi chinh thirc”.

Trong bdi canh nén kinh t&'s6

va mo hinh kinh t€ gig phat trién
manh mé, nhom lao dong “xe
om cong nghé” ngay cang trd
thanh mot phan quan trong cta
thi truong lao dong hién dai. Vi
vay, viéc bao dam quyén lgi cho
tai x€ “xe 6m cong nghé” khong
chi gbp phan nang cao doi sé'ng,
bao dam an toan lao dong ma
con tao dung sw cong bang xa
hoi va phat trién bén viing cho ca
thi truong lao ddng va nén kinh
t€ gig noi chung.

Thir nhdt, moi treong lam viéc
cua tai x€ “xe 6m céng nghé”
tiém an nhiéu rui ro vé TNLD.
Viéc lién tuc di chuyén ngoai
troi, thuwong xuyén phai doi mat
voi diéu kién thoi tiét khéng ung
ho, tiép xac truc tlep voi bau
khong khi ngay cang 6 nhiém o
cac thanh phd6 16m, ty 1€ xay ra tai
nan giao thong cao va rat nhiéu
nhitng rui ro khac da dat nhém
ddi tuwong nay vao mot “hoan
canh” lam viéc thiét thoi hon so
véi nhiing loai hinh van chuyén
hanh khach khac nhuw tai x€ taxi.
TNLD c¢6 thé gay ra hau qua
nghiém trong ddi voi tai x€ “xe
om cong nghé” nhu mat nguén

thu nhap, thuong tat, mat kha
nang lao dong, tham chi la t&
vong. Diéu nay da day lén lo
ngai vé su bén ving cua thi
treong lao dong so tai Viét Nam
trong dai han, khi mot bo phan
lao dong ngay cang lon bi “gat ra
bén 1&” hé thong phuc lgi xa hoi.

Thit hai, bao dam quyén va loi
ich hop phap cua tai x€ “xe 6m
cong nghé” cling nhu nhom
nguoi lam viéc thong qua nén
tang khi xay ra TNLD la mot
trong nhiing hanh dong can thiét
dé gop phan ngéan chan su phi
nhan dao hoa lao dong - hé qua
cua sy phat trién manh mé cua
cong nghé ma khong c6 kiém
soat. O Viét Nam, md hinh kinh
t€ gig dang phat trién manh mé,
gop phan thuc day dat nudc
phat trién nhanh chéng; thé
nhung k¥ thuat lap phap ¢ nuede
ta lai chwa du ving, tién by dé
theo kip va kiém soat nhitng van
dé phat sinh. Diéu nay da tao ra
khe ho dé doanh nghiép loi
dung triét dé va gay ra mat can
béang loi ich d6i véi nhitng nguoi
lao dong/lam viéc cho ho. Day la
nguyen nhan dan dén viéc quyen
va loi ich cua nhém nguwoi lao
dong trong mo hinh kinh té nay,
trong d6 c6 “xe 6m cong nghé”
khong dugc bao dam. Do do,
viéc xac dinh khung phap ly ro
r‘ang giup thi tru’&mg lao dong va
nén kinh t€ gitr Vung s can
bang loi ich gitta cac chu thé va
tranh mau thuan xa hoi.

Thir ba, viéec khong bao dam
day du quyén loi lao dong cho
luc luong “xe 6m cong nghé”
khong chi gay bat binh dang
trong nganh nghé ma con tiém
an nguy co lam gia tdng sw phan
héa xa hoi, di ngwoc lai vdi cac
cam két cua Viét Nam trong viéc
thuee hién cac Muc tiéu phat trién

! Theo thong ké nam 2023, Cong ty neén tang Grab c6 hon 5 trigu tai xé'trén khap Dong Nam A, xem tai http://marketingscoop.com/
small-business/grab-drivers/, ngay 19/10/2025.
Theo thong ké nam 2025, chi riéng nén tang Uber da ¢ hon 8,8 triéu tai x& trén toan cau, xem tai https://www.demandsage.com/
uber-statistics/, ngay 19/10/2025.

2Khoan 1 Diéu 2 B6 Luéat Lao dong ndm 2019.
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bén ving (SDGs) do Lién hop
quoc dé xuong3 Thuc tién cho
thdy, viéc xay dung mot he
thong viéc lam “t6t va bén viing”

nhu yéu cau ctia SDGs van dang
gdp nhiéu tro ngai, ddc biét khi
nhom lao dong phi chinh thttc
ngay cang gia tang va dong vai

tro quan trong trong nén kinh t€

s, nhung van chua nhan duoc
st bao ho phép ly tuwong xting.
Sw chénh léch vé quyén loi gitra
hai nhém lao dong lam cting tinh
chat cong viéc khong chi la van
dé phap ly, ma con la biéu hién
cu thé ctia bat cong trong co cau
lao ddng nén tang, ddt ra cau hoi
vé trach nhiém cta Nha nudc
trong viéc bao vé Cong bang xa
hoéi. Do dd, ¢6 thé ndi rang, viéc
thiéu hanh doéng cu thé nham
bao vé nhom lao dong nay, dac
biét trong van dé TNLD dang di
nguoc lai chinh cam két phat
trién bén viing ma Viét Nam da
theo dudi.
Bao dam quyén lgi cia“xe 6m
céngnghé”vé tainanlaodong
theo phap luat Singapore
Trong boi canh kinh t& nén

tang ngay cang phat trién voi s6

luong nguoi lao dong nén tang,
trong d6 co tai x€ “xe 6m cong
nghé” chiém mot phan khong nho
trong co cau kinh t€, Singapore da
kip thoi quan sat, danh gia thuc
trang ctua van d¢, tr d6 da va
dang ttng budc xay dung, hoan
thién hanh lang phap ly dé bao
vé nhitng nguoi lam viéc cho cac
nén tang noéi chung va nhitng tai
x€ thye hién dich vu goi xe noi

riéng. V6inhiing nghién cttu va c6

gang khong ngting, Dao luat Lao
dong nén tang nam 2024 da chinh
thirc c6 hiéu lwc ttr 01/01/2025 da

tao co so dé tiép tuc diéu chinh
nhitng van dé thiét yéu lién quan
dén nhom lao dong nay, dac biét
la viéc bao dam quyén loi cua
nguoi lao dong nén tang veé
TNLD. Tiép d6 la Dao luat Boi
theong thwong tich khi lam viéc
nam 2019, véi sy md rong veé
pham vi diéu chinh cling nhu mét
sO quy dinh cu thé vé TNLD d6i
v6i nhom lao dong nén tang noi
chung va tai x&€ goi xe qua nén
tang ndi riéng, c6 hiéu luwc tw
01/7/2025. Su diéu chinh bd sung
nay da mot mat thé hién duoc
nhitng budc tién tich cwe, mat
khac dwoc ky vong sé dem lai
nhiing quyén loi twong ddi day
du, khong c6 sy phan biét voi
nguoi lao dong truyén thong
danh cho nhém nguoi lam viéc
theo nén tang.

Thir nhat, Dao luat Lao dong
nén tang nam 2024 quy dinh rd vé
cach hiéu “dich vu nén tang”,
“nguoi diéu hanh nén tang” va
“nhéan vién/nguoi lam viéc nén
tang”, tao ra co so phap ly thuyét
phuc dé xay dung va hoan thién
co chébao vé quyén loi cia nhém

lao dong nay, trong dé co tai x€&

goi xe cong nghé trong Pao luat
Boi thuong thwong tich khi lam
viéc. Phap luat Singapore chua
cong nhan dia vi phap ly cta
nhom nhiing tai x& thuc hién dich
vu thong qua nén tang 1a nhing
nguoi lao dong (employee) boi 1€
ho khong dwoc diéu chinh truc
tiép boi Luat Viéc lam nam 1968,
ma thay vao d6 duoc diéu chinh
boi mot dao luat riéng. Biéu do

cho thay véi bdi canh nén kinh t€

moi va lwec lvgng lao dong méi cd
nhitng dac thu riéng, Singapore
coi nhom tai x& thuce hién dich vu
goi xe thong qua nén tang 1a “nhém

SO 5 (144)@ THANG 5-2026

trung glan nhlmg Cung khong con
nam ngoai vong bao vé cuia phap
luat lao dong. Hanh dong nay cua
phap luat Singapore da thé hién sw
quan tam va quyét tam ddc biét
trong viéc duwa nhitng nguoi lao
dong trong nén kinh t€ nén tang,
dac biét la nhfmg tai x€ thuc hién
dich vu g01 xe cong nghé vao vong
bao vé ctia phéap luatlao dong nham
bao vé nhitng quyén loi ctia ho mot
cach tdi da.

Thit hai, Dao luat Boi thuong
thuong tich khi lam viéc nam
2019 cua Singapore sau khi stra
doi, bd sung va co6 hiéu luc vao
01/7/2025 da quy dinh 16 rang
trach nhiém boi thuong ctia nha
diéu hanh nén tang véi nguoi
lam viéc cho nén tang hay cu thé
bao gom nhiing tai x€ thuc hién
dich vu goi xe qua nén tang khi
nhitng ngwoi nay gap rui ro khi
thure hién dich vu nay. Theo do,
khi mot nguoi lam viéc cho nén
tang bi thwong do tai nan phat
sinh tr va trong qua trinh ho
cung cap dich vu nén tang cho
mot nha van hanh nén tang, thi
nha van hanh nén tang d6 phai
chiu tradch nhiém boi thuong theo
Dao luat nay. Quy dinh nay da
rang budc trach nhiém phap ly
gan nhu tuyét doi gitra nha van
hanh nén tang voi nhitng rai ro
cong viéc co thé xay ra doi voi
nhiing tai x€ thuc hién dich vy,
han ché kha ning tron tranh
trach nhiém cua doanh nghiép,
va quan trong hon ca la da dem
téi cho nhém lao dong nay mot
bién phép bao vé ciing nhu hd
tro tai chinh hiéu qua, xing dang
véi nhitng rai ro nghé nghiép
dang ké ma ho phai d6i mat.

*Nam 2015, Lién hop quoc da thong qua 17 muc tiéu phat trién bén vung v6i 169 muc tiéu cu thé va 232 chi tiéu dinh lugng
nhim hucmg t6i muc tiéu xda ddi giam ngheo, bao vé hanh tinh va bao dam tat ca moi nguoi duoc song trong hoa binh,
cong bang va thinh virong dén nam 2030. Viét Nam da chinh thitic cam két thue hién cdc muc tiéu nay va da ban hanh mot
s0 van ban quan trong nhu Nghi quyet s0 136/NQ-CP vé phét trién bén vimng va Quyét dinh s6 681/QD-TTg vé 16 trinh
thue hién cdc muc tiéu phét trién bén virng dén nam 2030. Trong d6 6 viéc hién thuc hoa hai muc tiéu trong yéu la Muc
titu s6 8 vé viéc lam t8t va ting truong kinh t€ va Muc tiéu s6 10 vé giam bat binh ding, xem tai
https://vietnam.un.org/vi/sdgs, ngay 19/10/2025.
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Thir ba, bén canh viéc dat ra
trach nhiém, sy diéu chinh bd
sung moi trong Dao luat nay
cting quy dinh cu thé, rd rang va
minh bach nhitng van dé lién
quan d€ thuc day hiéu qua thuc
hién co ché trén thuc t€, bao gom:
(i) trach nhiém boi thuwong khi
lam viéc cho nhiéu nén tang
cung luc (ii) treong hop loai trie
trach nhiém boi thuong; (iii) cach
hiéu vé tai nan dwgc coi la phat
sinh trong qua trinh cung cap
dich vu nén tang; (iv) boi thuwong
chi phi y t€, diéu trj; (v) boi
thurong ddi voi mat kha nang lao
dong tam thoi/vinh vién; (vii) tro
cap tk vong; (vii) bao hiém bat
budc danh cho nguwoi lam viéc.

Viéc thiét lap co ché phan
dinh trach nhiém bo6i thuong
gitta cac nén tang trong truong
hop tai x€ cung ltc cung cdp dich
vu cho nhiéu nén tang cd y nghia

quan trong trong viéc cung cd

tinh rang budc phap ly*. Quy
dinh nay khong chi bao dam
quyén loi cua tai x&€ dwoc bao vé
day dia ma con han ché nguy co
cac doanh nghiép loi dung su
chong chéo trong quan hé dich
vu dé tir choi hodc né tranh trach
nhiém boi thuwong. Médc du ¢
quy dinh loai trtr trach nhiém boi
thuong, tuy nhién quy dinh nay
van hudng dén wu tién bao vé toi

da quyén loi cua nhitng tai x€&

khi van dat ra trach nhiém boi
thuong d6i voi nhitng thuong
tich do ddanh nhau hoac bi tan
cong nhung roi vao cdc treong
hop sau: (i) tai x&€ khong phai la
bén tan cong, hodc néu c6 hanh
vi tan cong thi do6 la tu vé hop
phép theo B¢ luat Hinh suw; (ii)
khi bi thwong, tai x€ dang can
ngan, ngan chan vu au da/tan
cong, hodc bao vé tinh mang, tai
san hoac duy tri trat ty theo chi

dao hay su dong y (du ro rang
hay ngam dinh) ctia nén tang?®.

bong thoi, Pao luat Boi
thuz(‘)*ng thuong tich khi lam viéc
cua Smgapore cting duara htrong
dan vé cach hiéu “tai nan duoc coi
la phat sinh trong qua trinh thuec
hién dich vu cta nén tang” va
twong tw nhu quy dinh vé loai trtr
trach nhiém boi thuong, quy dinh
nay cling hudng dén viéc xac dinh
tai nan mot cach linh hoat, hop ly
va thé hién su c6 gang duy liéu
bam sét thuee t& nhat o théb. Theo
dé, ngay ca khi cac tai x€ bi tai nan
do vi pham quy dinh phap luat
hodc quy dinh ctia nén tang thi tai
nan van duoc coi la phat sinh
trong qua trinh thuec hién dich vu
néu: (i) tai nan sé van duoc coi la
phat sinh néu khong c6 hanh vi vi
pham do; va (ii) hanh vi vi pham
dugc thuc hién nham muc dich va
lién quan truc tiép dén viéc cung
cap dich vu. Quy dinh nay gop
phan bao dam quyén loi chinh
dang cua tai x&, dong thoi phan
anh tinh nhan dao ctia phap luat
khi thtra nhan nhirng rui ro trong
qua trinh lam viéc.

Vé noi dung khoan boi
thuong, khi dwoc xac dinh la co
tai nan phat sinh trong qua trinh
thuc hién dich vu cho nén tang,
cac khoan boi thuong, tro cap sé
bao gdm: tién lwong nghi phép y
té va chi phi diéu tri (danh cho
nhitng ngay ho duoc bac si
chttng nhan la khong du stc
khoe dé lam viéc do chan
thuong); boi thuong mat kha
nang lao dong (bao gom tam thoi
va vinh vién hodc mot phan va
hoan toan); boi thuong tir vong.
Khoan boi thuong tién luong
nghl phép y té va chi phi diéu tri
c6 thé hd tro mot khoan thu
nhap quan trong trong thoi gian
chita tri va phuc hoi, bao dam

* Diéu 34E phan 3A Dao luat Boi thuwong thwong tich khi lam viéc 2019.
5 biéu 34D phén 3A Dao luat Bbi thuong thuong tich khi lam viée 2019.
¢ Diéu 34E phan 3A Dao luét Boi thuong thuong tich khi lam viéc 2019.
7 https://www.ntuc.org.sg/uportal/news/Work-Injury-Compensation-for-Platform-Workers-Complete-Guide-to-Singapores-
New-Protection-System/, ngay 01/10/2025.

8 Diéu 340 phan 3A Dao luat Bdi thuong thuong tich khi lam viéc 2019.
¢ https://www.mom.gov.sg/-/media/mom/documents/safety-health/lists/designated-insurers-platformoperator.pdf, ngay 01/10/2025.

cho cac tai x€ c6 thé an tam diéu
tri va giam nhe ganh nang tai
chinh. Co ché€ boi thuwong khi
mat kha nang lao dong déi véi
nhiing tai x€ lam viéc cho nén
tang ctng sé dwoc ap dung
twong tw nhu khi ap dung voi
nhitng nguoi lao dong truyén
thong, trong truong hop xay ra
thwong vong lién quan dén cong
viéc, nguoi phu thudc ctia cac tai
x€ sé nhan dwoc khoan boi
thuwong mot Tan tir 91.000 do la
dén 269.000 d6 la (tang ttr 76.000
do la dén 225.000 do6 la ké tw
ngay 01/11/2025). C6 thé thay, co
ché€ boi thuwong nay cho thay
phap luat Singapore da nhin
nhan thuc t€ vé thu nhap bap
bénh cua lao ddong nén tang, dac
biét la tai xé cong nghé, kip thoi
dua ra bién phap budc doanh
nghiép pha1 can bang gitta loi
nhuan va viéc bao dam sinh ké
bén vitng cho nguoi lao dong’.
Bén canh nhiing khoan boi
thuong ké trén, phap luat Singapore
cling ddt ra trach nhiém C’Iang ky
bao hiém bat budc d6i véi nhimg
nguoi diéu hanh nén tang®. Theo
d6, nguoi van hanh nén tang phai
mua bao hiém bo6i thwong TNLD
tle cac cong ty bao hiém duoc Bo
Nhan luc (MOM) chi dinh phé
duyét, twong tw voi quy dinh doi
vOi nguoi st dung lao dong truyén
thong, qua d6 thay mat cac tai xé&
tham dinh va bao dam chat luvong
cac goi bao hiém ma ho duwoc
huong’. Day la mot budc tién quan
trong, gop phan ”Chuyéh ganh
nang tai chinh” ttt nhitng c4d nhan
lao dong dé ton thwong nhuw
nhiing tai x& goi xe sang doanh
nghiép co tiém lyc tai chinh manh
hon. Dacbiét hon, phap luat cling
dat ra ché tai voi nhitng hinh thirc
xtr ly tir xtt phat hanh chinh dén
hinh sy nham bao dam cac nha




PHAP LUAT NUOC NGOAI

TAP CHI

LUAT SU VIET NAM

VIETNAM LAWYER JOURNAL

diéu hanh nén tang sé thuc hién
trach nhiém mot cach nghiém tuc,

dem lai sy bao vé cho nhiing tai xé

ngay tir ngay dau tién lam viéc'.
Bao dam quyén loi caa “xe
ém céng nghé&” vé tai nan
lao dong theo phap luat
Viét Nam va mét sé goi mé
tu Singapore

Thuc trang tai Viét Nam

Hién nay, tai x&€ “xe dm cong
nghé” duoc xép vao nhom lao
dong tu do, tc la lam viéc
khong theo hop dong lao dong.
Do d¢, trong linh viec bao hiém
TNLD, ho chi tham gia bao hiém
xa hoi (BHXH) tu nguyén ma
khong thudc dién tham gia
BHXH bat budc nhu nguoi lao
dong c6 hop dong lao dong
chinh thitc. Theo diém d khoan 3
Diéu 4 Luat BHXH nam 2024,
BHXH ty nguyén da bao gom
bao hiém TNLD theo quy dinh
cta Luat An toan vé sinh lao
dong nam 2015. Theo Nghi dinh

s0 143/2024/ND-CP, diéu kién dé

huodng ché d6 la nguoi tham gia
BHXH ty nguyén bi suy giam
kha nang lao dong tir 5% tro lén
va bi TNLD trong thoi gian dang
tham gia bao hiém va tai nan do6
khong phal do mau thuan cé
nhan, tu gay thuong tich hodc do
stt dung chat cadm. Vi tinh chét
cong viéc phai lién tuc di chuyén
ngoai duong, khong c6 pham vi

hoat dong c6 dinh, khién tai xé&

“xe Om cong nghé” doi mat véi
nguy co cao xay ra TNLD trong
qua trinh van chuyén hanh
khach. Do vay, chinh sach bao
hiém TNLD tw nguyén ra doi cd
y nghia vo cing to 16n cho nhém

lao dong tu do, ddc biét 1a tai x&

“xe 6m cong nghe”. Viéc tham
gia loai hinh bao hiém nay sé
gitip ho c6 diém twa tai chinh khi
gap tai nan trong qua trinh lao
dong, dong thoi thé hién sy quan

tam cua Nha nudce trong viéc thu
hep khoang cach an sinh gitta
cac nhom lao dong. Viéc bd sung
thém hai ché d6 mdi vao BHXH
tw nguyén khong chi 1a budc tién
vé mat chinh sach, ma con tao
dong luc d€ nguoi lao dong tw
do chta dong tham gia, bao dam
quyén loi lau dai ma khong phu
thudc vao hinh thtc lam viéc
chinh thttc hay khong.

Mac du BHXH c6 y nghia
quan trong trong viéc bao vé
quyén loi ctia nhom lao dong tu
do, song hién nay van ton tai mot
sO bat cap trong linh viee nay.

Thit nhit, s6 leong lao dong tu
do tham gia BHXH tir nguyén van
con 1a mot con sO khiém ton. Theo
Tong cuc Thong ké, nam 2024 Viét
Nam c6 khoang 33 triéu lao dong
tw do trén tong s6 52 triéu lao dong
(chiém hon 65%) tong so lao dong
trong ca nudc. Tuy nhién, c6 dén
43,9% lao déng phi chinh thtic
duoc xep vao cac nhom lao dong
c6 viéc lam dé bj ton thuong. Digu
dang noi, hau hét lao dong phi
chinh thic khong c6 BHXH (chiém
t6i 97,9%), chi ¢6 0,2% duoc dong
BHXH bat budc, con lai 1,9% dong
BHXH tu nguyén'. Thuc trang
nay dang c6 xu hudng gia tang,
boi da s tai x€ “xe 6m cong nghé”
c6 thu nhap bap bénh, chi du trang
trai chi phi hang ngay nén ngai
tham gia BHXH (bao gom bao
hiém TNLD) vi phai dong dinh ky
mot khoan tién ¢ dinh. Ho coi day
1a ganh ngng trudc mat thay vi dau
tw dai han, lai chua nhan thiee day
du véloi ich 1au dai nhuw huu tri, tk
tuat. Quan diém khong gan bé lau
dai véi nghé khién ho cang it coi
BHXH la thiét yéu va thuong uu
tién chi tiéu hién tai hon la bao
dam an sinh trong twong lai.

Thit hai, ¢ su thi€u hut trong
viéc chia sé rui ro gitta doanh
nghiép nén tang va tai x& “xe 6m
cong nghé”. Hién nay, méi quan
hé gitra tai x€ “xe d6m cong nghe”

10 Pigu 34P phan 3A Dao luat Boi thuong thuong tich khi lam viée 2019,
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va doanh nghiép nén tang thuong
duoc dinh nghia la quan hé doi
tac, dong nghia rang doanh
nghiép nén tang khong co trach
nhiém phap ly bao dam an toan
lao dong cho tai x&€ nhu nhan vién
ctia ho. Vi thé, tai x& thuong phai
don phuong chiu nhitng rui ro
TNLD trong qua trinh thiec hién
chuyén xe, bao gom ca nhiing rui
ro phat sinh do ddc th1 cong viéc
nhu tai nan giao thong, chan
thwong khi di chuyén hodc khi
cho don khach. biéu nay khién
cudc séng cua tai x€ tro nén bap
bénh va thiéu an toan, boi khi
khong may gap tai nan, ho phai
tw ganh chiu chi phi diéu tri 16n,
dong thoi d6i mdt voi nguy co
mat kha nang lao dong hoac kho
tim duoc cong viéc on dinh trong
twong lai néu chan thuong d€ lai
di chttng. Thyc trang nay co
phan bat cong véi tai x€ “xe 6m
cong nghé”, boi 1€ néu coi day la
quan hé doi tac, thi hai bén phai
c6 dia vi phap ly ngang nhau,
cung thoa thuan cac diéu khoan
hop dong, cung hudng loi va
chia sé rui ro theo quy dinh tai
cac Diéu 504 dén biéu 512 Bo
luat Dan sy nam 2015, nghia
rang néu doanh nghiép nén tang
va tai x€ cung nhau chia sé 1oi
nhuén trén ting chuyén di thong
qua viéc chiét khau, thi cling
pha1 c6 co ché chia sé rui ro néu
tai xé¢ chang may gap TNLD. Thé
nhung, ngay tit dau, doanh
nghiép nén tang da don phuong
dat ra cac diéu khoan, va tai xé&
“xe dm cong nghé” chi 6 thélya
chon: chdp nhan dé tro thanh tai
x€, hodc tir ch6i va khong hinh
thanh quan hé hop tac nao. Dong
thoi, xuyén sudt qua trinh lam
viéc, doanh nghiép nén tang
cting khong c6 trach nhiém phap
ly rang budc sy chia sé rui ro néi
chung, hay TNLD ndi riéng d6i
v4i tai x€. Vi thé, trong mdi quan
hé nay, doanh nghiép nén tang

https://ansinh.tapchikinhtetaichinh.vn/phan-tich-nhom-lao-dong-phi-chinh-thuc-de-co-chinh-sach-ho-tro-tham-gia-bhxh-132577.

html, ngay 04/10/2025.
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dang c6 vu thé vuot trdi khi ¢
toan quyén don phuong ap dat

diéu khoan hop dong lén tai x€

“xe 6m cong nghé”. Bat cap nay
duong nhu da “bop méo” dinh
nghia vé mdi quan hé ddi tac.

Tte d6 co6 thé thay, cac chinh
sach hién hanh ctia doanh nghiép
nén tang chua dap Umg duwoc yéu
cau cong bang vabén viing trong
bao vé an toan lao dong, dac biét
voi nhom tai x€ “xe dm cong
nghé” - luc lwong lao dong von
da deé bi ton thuong.

Mot sé’ goi mo tir Singapore
nham hoan thién phdp ludt
Viét Nam

Thir nhdt, can minh bach hoa
dia vi phap ly cia nguoi lam viéc
nén tang. Nha lam luét can mo
rong quy dinh vé quyén va nghia
vu cua nguoi lao dong lam viéc
nén tang nhu mot sy phat trién
Diéu 2 B6 luat Lao dong nam
2019 vé doi tuong diéu chinh la
ngwoi lao dong lam viéc khong
c6 quan hé lao dong. Diéu nay
giup quyén va nghia vu cua
nhom lao dong nén tang hoan
toan sang to, rd rang hon bao gio
hét, phtt hop vdi kinh t€ gig. Bén
canh do, viéc xay dung khung
phap 1y cho nguoi lao dong nén
tang co thé tan dung nhiing quy
dinh mang tinh mo da co, tiv d6
tao sy dong b véi phap luat lao
dong hién hanh. Cach tiép can
nay chi doi hdi stra doi, bo sung
va huéng dan thi hanh, thay vi
tao ra mot bo luat maéi hoan toan
vira ton kém nhan lwc, vat luc,
thoi gian, vira tiém an nguy co
bat on dinh phap ly trong bdi
canh ky thuat lap phdp cua Viét
Nam con nhiéu han ché.

Thir hai, can thiét lap co ché
bat budc doanh nghiép nén tang
chia sé trach nhiém trong linh
virc bao hiém TNLD d6i vdi tai
x€ “xe O6m cong nghé”. Day la
mot yéu cau hop ly va chinh
dang, boi du tai x€ lam viéc voi
thoi gian linh hoat, ho van bi nén
tang kiém soat vé murc thu nhap,

quy tac tng xt, phan phéi cudc
xe... Nhu vay, tai x€ “xe 6m cong
nghé¢” khong hoan toan la lao
dong tw do ma ton tai yéu to 1é
thuoc va bi gidm sat twong tu
quan hé lao dong truyén thong.
Dong thoi, trong nén kinh té gig,
Nha nude can linh hoat diéu chinh
co ché dong bao hiém TNLD cho
lao dong nén tang néi chung va tai
x€& “xe O6m cong nghé” noi riéng, tir
muc dong gop, chu thé dong, cho
dén hinh thtic trién khai, diéu nay
giup bao dam tinh linh hoat, tu do
ctia mo hinh kinh t€ gig'

Thit ba, can quy dinh dinh
nghia va pham vi TNLD trong
qua trinh lam viéc cua tai x€ “xe
om cong nghé”. Cu thé, can xac
dinh liéu cac sy c0 xay ra trong
khi tai x&€ “xe dm céng nghé”
dang bat tng dung cho “cudc
xe”, dang di chuyén dé€ don
khach, dang chd khach hay gap
tai nan vi vi pham phéap luat
trong qua trinh chd khach cé
dwoc coi la TNLD hay khong.
biéu nay la vd cing quan trong
boi sy lién quan truc tiép dén
viéc x4c dinh “thoi diém lam
viéc” - yéu td cot 16i dé€ bao dam
quyén loi bao hiém cho nguoi
lao dong. Néu khong duwoc quy

dinh 10 rang, s€ cd thé xuat hién
nhiing bat cap khi xac dinh dau
la TNLD, dong thoi su khong
minh bach nay cé thé khién tai x&
“xe dm cong nghé” bi tir chdi chi
tra bao hiém, gay thiét hai
nghiém trong cho tai x& khi
khong may gdp rti ro trong qua
trinh lam viéc.

Thit tw, can quy dinh trach
nhiém ctia doanh nghiép trong
viéc boi thuong cho tai xé “xe 6m
cong nghé” truong hop xay ra
TNLD. No¢i dung khoan boi
thuwong cé thé bao gom van dé
tro cdp cho tai x€ trong nhing
ngay ho dugc bénh vién ching
nhan la khong du stc khoe dé
lam viéc do chan thuong; van dé
boi thwong mat kha ndng lao
dong (bao gom tam thoi va vinh
vien hodc mot phan va hoan
toan) va van dé boi thuong trong
treong hop tai x€ “xe 6m cong
nghe” tir vong. Quy dinh nay la
vO cung can thiét, vi khoan trg
cap, boi thuong khong chi gitp
ho bét noi lo vé chi phi diéu trj,
ma con thé hién sy quan tdm, an
ui tr phia doanh nghiép danh
cho tai x&€ d6i vdi rui ro khong
may phai ganh chiu.
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PHAP LUAT VE BAO VE QUYEN RIENG TU
CUA NGUOI LAO PONG TRONG THOI PAI 4.0

KINH NGHIEM CUA MOT SO QUOC GIA
VA NHUNG VAN DE DUGC DUC KET

NHOM TAC GIA®

Tém tdt: Bai viét tdp trung nghién cieu va lam 1o co s ly' ludn, thyec tién phip ludt vé bdo vé quy‘én riéng
tw ciia ngueoi lao dong trong boi canh cong nghe 4.0. Trén co so phan tich kinh nghiém ctia mot s6'quoc gia tiéu
biéu nhw Lién minh chdu Au, Nhdt Ban va Hoa Ky, bai viét chi ra nhu’ng diém tién bg trong co ché’bao vé dir
ligu cd nhdn, dic biét la cdc nguyén tic vé minh bach, trdch nhi¢m gidi trinh va thiét 1dp co quan gidm sdt doc
lap. Tir d6 dé xudt mot so’dinh hwoéng hoan thién phdp ludt tai Viet Nam nhuw: xdy dung hé thong quy pham
chuyén bigt bao vé quyén riéng tw cia nguoi lao dong, ting cuwong quyén kiém sodt dir ligu cd nhin, phdat huy
vai tro ciia 6 chikc cong doan va hinh thanh co ché gidm sit thiec thi higu qud g0p phiin bdo dam quyén con
nguwoi va phdt trién thi trmmg lao dong bén vitng trong thoi dai chuyén doi so.

Tir khéa: Quyén riéng tw, nguoi lao dong, dir lidu cd nhan, Lién minh chau Au, Nhat Ban, Hoa Ki.

Abstract: The article focuses on researching and clarifying the theoretical basis and law practice of protecting
employee privacy in the context of 4.0 technology. Based on the analysis of the experiences of some typical countries
such as the European Union, Japan and the United States, the article points out advances in personal data protection
mechanisms, especially the principles of transparency, accountability and the establishment of independent
supervising agencies. From there, we propose some directions to improve the law in Vietnam such as: building a
specialized system of regulations to protect the privacy of employee, strengthening the right to control personal
data, promoting the role of trade unions and forming an effective enforcement supervising mechanism, contributing

to ensuring human rights and developing a sustainable labor market in the era of digital transformation.
Keywords: Privacy, employees, personal data, European Union, Japan, United States.

Pat van dé

Quyén riéng tw la mot trong
nhtng quyén co ban cua con
ngroi, dwoc ghi nhan trong

nhiéu vén kién phap ly qudc t€

quan trong nhu Tuyén ngdn
qudc t&€ Nhan quyén 1948 (biéu
12), Céng wdc qu6’c té vé cac
quyén Dan sy va Chinh trj 1966
(biéu 17), Cong uwdc chau Au vé
Nhéan quyén 1950 (Diéu 8). Tuy
nhién, trong bdi canh chuyén doi
s0 va toan cau hda ngay cang sau
rong, viéc bao vé quyén riéng tu
dang gdp phai nhitng thi thach
moi do tadc dong cua cong nghé.
Ddc biét trong quan hé lao dong,
quyén riéng tu cang can duoc
nhdn manh boi nguoi lao dong
thuong la bén yéu thé, dé bi ton
thwong trude quyén luc quan ly,

giam sat va kha nang thu thap,
khai thac thong tin cd nhan tw
phia ngwoi stt dung lao dong. Suw
phat trién ctia cong nghé sg, tri
tué nhan tao va gidm sat dién t
(nhu camera, phan mém theo doi
nang suat, hé¢ thong cham cong
bang sinh trac hoc) duoc nguoi
stt dung lao dong ap dung cho
viéc quan 1}'/ hiéu qua hon, song
dong thoi cung ddt ra nguy co
xam pham sau sac dén quyéen
riéng tu cia nguoi lao dong.

Hién nay cac quoc gia trén thé

giéi da va dang c6 nhitng quy
dinh bao vé quyén riéng tu cho
nguoi lao dong thé hién tinh thich
nghi nhanh chong trong thi
treong lao dong 4.0. Kinh nghiém
tlr cic quoc gia tién tién nhu Lién
minh chau Au véi GDPR, Hoa Ky
vOi cac dao luat bao mat dix liéu

lao dong, Nhat Ban voi co ché
quan ly thong tin cd nhan sé la
nguBn tham khao quan trong cho
viéc xay du’ng khung phap ly vé
bao vé quyen riéng tu cua nguoi
lao dong o Viét Nam.

Phap luat mét sé quéc gia

vé bdo vé quyén riéng tu

cho ngudi lao dong

Lién minh Chiu Au

Ngay ttr nhitng nam 90 cta thé
ky trudc, khi chi c6 khoang 1%
dan s6 thé gidi st dung internet,
Lién minh chau Au (EU) dacosu
leu tam sém dén van dé vé bao
vé quyén riéng tw khi ngay lap
tiec dat ra nhing tiéu chudn
riéng vé sy bao mat va riéng tu
dw liéu t6i thiéu thong qua Chi
thi vé bao vé dit liéu chau Au

* Nguyén Lan Hwong, Pham Thity Hién, Nguyén Lé Ha Phuong (Trwong Pai hoc Mé Ha Ngi).

1 Béo cdo s6 243/BC-BCA ngay 25/01/2025 ctia B Cong an vé Tong két 'c_:c;)—ng tac phong, chdng ma tiy ndm 2024 va phuong
hudéng cong tac trong tam nam 2025.
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(95/46/EC). Nhuw mot bude dém
cho su ra doi cta Quy dinh
chung vé bao vé dir liéu (GDPR)
do Uy ban chau Au xay dung,
trong giai doan internet bat dau
bung nd cung véi cudc cach
mang cong nghiép 4.0 phat trién
manh mé, Chi thi 95/46/EC da
dwoc cu thé hoa bf?mg GDPR -
“mot bude tién phap ly 16n vé
xac dinh d liéu ca nhan”'.

Véi pham vi 4p dung rong,
khong chi gioi han trong lanh
tho cac quoc gia thanh vién Lién
minh chdu Au ma con ¢é hiéu
lec d6i voi ca nhiing t6 chuec,
doanh nghiép ngoai EU néu xu
ly dix liéu cta cong dan EU,
GDPR di khang dinh vai trd ctia
EU nhut mot chudn muec toan cau
vé bao vé quyén riéng tu. Chu
thé trung tam ma GDPR hudng
toi bao vé chinh la ca nhan -
trong quan hé lao dong c6 thé
hiéu 1a nguoi lao dong - nhitng
ngwoi sé hitu dt liéu cd nhan
dwoc thu thap, Ivu trix va x ly.
Dé bao vé ho, GDPR trao cho
nguoi lao ddong hang loat quyén
nang quan trong nhu quyén
duoc thong tin, quyén truy cap,
quyén swra ddi, quyén xda di
liéu hay nhiing quyén madi nhu
quyén di chuyén d@ liéu, quyén
phan d6i quyét dinh tu dong
nham ting cuong bao dam
quyén riéng tu ctia ho trong bai
canh s6 hoa ngay nay. Ngoai ra,
bén kiém soat dit liéu hay con
goi la ngwoi st dung lao dong
duoc quy dinh trong GDPR la t6
chtre, ca nhan quyét dinh muc
dich va phwong thttc xt ly dt
liéu ctia nguoi lao dong, dong
thoi ho cling c6 thé la bén truc
tiép xtt ly dit liéu hodc thong qua
bén th ba dé€ xtt ly. Tuy nhién,

doanh nghiép hay nguoi quan ly
0 day chi dugc phép thué bén xt
ly d@ liéu néu bén dugc thué
cung cdp cac bao dam day du vé
viéc s€ thuec hién cac bién phap
bao mat phtut hop theo quy dinh
dat ra. B6i voi nhiing “dir liéu
nhay cam” theo quy dinh cua
luat nhu thong tin vé chung toc,
te twong chinh tri, diec tin ton
gido hoac nhitng d liéu lién
quan dén stc khoe, tinh trang
sinh duc, bi cdm hoan toan trong
viéc xit ly va phan tich. Tuy
nhién GDPR van thtta nhan cac
treong hop ngoai 1é nam phuc
vu cho cong tac y té€ hay loi ich
chung néu nhu ¢6 su dong y ti
chu thé di liéu. Diém dang chu
y ¢ day la phap luat EU chua co
quy dinh r6 rang vé sy dong y
nay duoc thé hién nhu thé nao la
du diéu kién bao dam cho quyén
riéng tu cua nguoi lao dong
khong bi xam pham, tir d6 dan
dén khoang trong phap ly c6 thé
khién quyén riéng tu cia nguoi
lao ddng bi de doa néu nguoi st
dung lao dong lam dung quyén
luc d€ ap dat sw dong y mot cach
hinh thttc.

Mot trong nhitng diém tién
bd c6 thé thdy cta cac nha lam
luéat khi xay dung GDPR 1a nhan
manh vao nguyén tac dong y
minh bach, dé cao quyén tu chu
cua ca nhan cung vodi viéc thiét
1ap co ché trach nhiém giai trinh,
budc doanh nghiép dong thoi
vita tuan thu vira con phai
chirng minh sy tuan tha cua
minh xuyén sudt qua trinh xt ly
d@ liéu nguoi lao dong. Diéu do6
thé hién rd nhat qua trach nhiém
giai trinh cua nguoi kiém soat di
liéu khi ho phai c6 trach nhiém
chiing minh sy tuan thu caa

GDPR véi tat ca cac nguyén tac
dwoc dat ra. Thong qua ho so
lwu trt, bdo cdo danh gia, cac
chinh sach n¢i bo hoac viéc ap
dung cac bién phap ky thuét, t&
chttc quan ly phtt hop ma nguwoi
st dung lao dong co thé ching
minh dwogc sy tuan thu cia minh
trong qua trinh xt ly d liéu
ngroi lao dong. Hanh vi khong
tuan thu nhiting diéu khoan
GDPR thiét 1ap thi sé phai doi
mat voi mue tién phat rat cao 1én
tdi toi da la 20 triéu euro hodc 4%
doanh thu toan cau (sé ap dung
mttc nao cao hon gitra phat ty 1&
va phat c6 dinh)>. Mot minh
chting rd rang cho nguyén tac
trach nhiém giai trinh 1a cac vu
viéc xtt phat d6i véi H&M tai
Dtrc. Nam 2020, Co quan bao vé
dit liéu Hamburg (DPtc) da phat
H&M gan 35,3 triéu euro - mot
trong nhitng khoan phat GDPR
16n nhat lién quan dén quan hé
lao dong. Nguyén nhan la do
Cong ty nay da bi mat thu thap va
lwu trit dix liéu cd nhan nhay cam
cta nhan vién tai trung tam dich
vu khach hang & Nuremberg. Cu
thé, H&M da thu thap thong tin
cd nhan vé nhan vién tai mot
trung tam dich vu khach hang o
Nuremberg, “tir nhitng chi tiét
kha vo hai dén cac van dé gia dinh
va niém tin tén giao”. Sau do
nhitng thong tin nay dwoc luu
trtr va st dung dé€ danh gia hiéu
qua codng viéc va dua ra quyét
dinh tuyén dung®. Nhing an
phat nay cho thdy doanh nghiép
néu khong tuan thu dang nguyén
tac s& phai d6i mat voi cc ché tai
nghiém khéc, dong thoi cling 1a sy
canh tinh cho nhitng doanh nghiép
khac c6 y dinh coi thuong cac quy
tdc bao vé dit liéu tai GDPR.

s0'qudc gia va tham khdo gid tri cho Viét Nam, https://hpu.vn/thong-tin-khoa-hoc/bao-ve-quyen-doi-voi-du-lieu-ca-nhan-trong-
phap-luat-quoc-te-phap-luat-o-mot-so-quoc-gia-va-gia-tri-tham-khao-cho-viet-nam-8661.html, ngay 03/11/2025.

2 Art. 83 GDPRGeneral conditions for imposing administrative fines, https://gdpr-info.eu/art-83-gdpr/

® Phudc Hanh, H&M bi phat hon 40 triéu USD vi theo doi nhin vién, https://thanhnien.vn/hm-bi-phat-hon-40-trieu-usd-vi-
theo-doi-nhan-vien-1851000257 htm
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Trén thuc té, cac nguyén tac
duwoc thiét lap trong GDPR
thuong duoc cac quoc gia thanh
vién noi luat hda truc ti€p vao hé
thong phéap luat qudc gia, hodc
duoc phat trién thanh nhimg
quy dinh riéng voéi mute do
nghiém ngat hon nhung van bao
dam phu hop véi khuon kho
chung cua Lién minh Chau Au.
Moi qudc gia thanh vién déu
thanh 1lap co quan gidm sat
chuyén trach dé theo doi, kiém
tra va xt ly vi pham, qua d6 bao
dam tinh thdng nhat trong viéc
thuc thi GDPR dong thoi van ton
trong ddc thu phap ly va hanh
chinh cua timg qudc gia. B6i véi
nhitng truong hop ngum lao
dong cho rang quyeén riéng tw
ctia minh bi xam pham, GDPR
cho phép ho c¢6 quyén nop don
khi€u nai dén Co quan Quan ly
d@ liéu dét tai cac quoc gia thanh
vién noi ho sinh sdng hodc lam
viéc. Biéu nay gop phan nang
cao dang ké nhan thirc xa hoi vé
quyén riéng tw, cing ¢4 niém tin
cua nguoi lao dong va lan toa
anh hudéng dén nhiéu hé thong
phap luat trén thé g101 qua do
khang dinh vi thé cua EU trong
viéc thiét 1ap cac chuan muc toan
cau veé bao vé dir liéu cad nhan.

Nhit Ban

Vi hé thong phap luat mang
dam phong cach “khoa hoc
phuong Tay, dao dic phuong
bong”4, Nhat Ban tién phong
trong C6ng cudc bao vé quyén
riéng tu cua nguoi lao dong tai
chau A khi ban hanh luat chuyen
nganh vé bao vé quyén riéng tu,
cu thé la Dao luat Bao vé thong
tin cd nhan (APPI) lan dau ra doi
vao nam 2003. Trai qua nhiéu
dot stra doi, b6 sung va lan gan

nhat vao nam 2020, Nhat da ban
hanh van ban hgp nhat vao ngay
01/4/2023 ép dung cho ca khu
vic cong va tu, trong dé bao
gom quan hé lao dong nham
tang cuong bao vé quyeén riéng
tw va kiém soat di liéu nguoi lao
dong trong bsi canh s6 hoda
manh mé.

APPI tap trung pham vi ap
dung dén cong dan nudc minh,
bao gom quan hé lao dong co
ngroi lao dong Nhat dang lam
viéc trong nuedc hay nuedc ngoai,
tham chi néu mot phdp nhan
nudc ngoai khong duoc thanh lap
tai Nhat Ban, mot vai diéu khoan
trong APPI cling sé€ duoc ap dung
ddéi véi phap nhan do6 khi cung
cap san pham hay dich vu cho ca
nhan tai Nhat Ban va thu thap, xt
ly dit liéu ca nhan d6°. Theo quy
dinh ctia phap luat Nhat Ban, cht
thé xt ly d@ liéu ca nhan trong
kinh doanh (business handling
personal information) c6 théla ca
nhan hodc phap nhan duoc phép
stt dung co so dit liéu thong tin ca
nhan cho muc dich thuong mai.
Tuy nhién, diéu dang chu y la
quyén nay khong bao gom: cac co
quan chinh pha trung wong;
chinh quyén dia phwong; cac co
quan hanh chinh hop nhat; cac td
chttc hanh chinh doc lap ¢ dia
phuong. Quy dinh nay c6 y nghia
quan trong, boi néu khong phai la
don vi st dung lao dong truc ti€p
thi ngay ca nhitng co quan nha
nudc ¢6 tham quyén cao nhat
cting khong duoc phép ti y can
thiép vao dit liéu ca nhan cua
nguoi lao dong. Cach tiép can
nay phan anh su van minh va tién
bo trong tw duy lap phéap, khi dat
trong tam vao viéc bao mat thong
tin va ngan ngtra nguy co lam
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dung quyén luc, dong thoi khang
dinh di liéu cd nhan ctua nguoi
lao dong phai duwoc ton trong va
bao vé tuyét doi.

Tuwong tu nhuw GDPR, APPI
cta Nhat cling bao dam nhiing
quyén ndng co ban cua chu so
httu thong tin cd nhan, tuy nhién,
so v0i dinh nghia vé dix liéu nhay
cam ctia GDPR thi APPI ¢6 phan
chua day du hon khi GDPR liét
ke rong va nghiém khac hon bao
gom ca dit liéu sinh trac hoc va di
truyén. APPI mdéi chi trong qua
trinh xem xét mo r6ng pham vi
nay, vita hoc hoi, vira c’[1eu chinh
de phu hop véi thuc tién lao
dong va ddc thu van hoa Nhat
Ban. D6i véi nhitng vi pham di
liétu, GDPR yéu cau doanh
nghiép phai cé nghia vu thong
bédo cho co quan gidm sat trong
vong 72 gio néu xay ra vi pham
vé xt ly dit liéu va cling nhanh
chéng thong bao cho ngwoi lao
dong, con APPI cting budc nguoi
st dung lao dong thong bao
nhanh chéng khi c6 vi pham di
liéu, nhung thoi han bao cdo va
ndi dung thong bao khong quy
dinh cu thé. Cing nhu GDPR,
APPI cling c6 co quan doc lap
riéng giam sat viéc thuyee thi, tuan
tht phap luat vé bao vé thong tin
ca nhan mang tén Uy ban Bao vé
thong tin cd nhan (PPC). Trong
treong hop nghiém trong, PPC c6
thé kién nghi ap dung ché tai hanh
chinh hodc yéu cau co quan cong
t0 can thiép. Hon ntta, tai phién
ban moéi nhat cia APPL, trach
nhiém phap ly cua cha doanh
nghiép da nghiém khac hon dang
ké khi mutc phat d6i véi hanh vi
tiét 16 thong tin cho bén thi ba dé
hudng loi bat chinh “nang tir 06
thang lén dén toi da 01 nam tu co

“ Hoang Van Doan & Mai Vin Thing, Anh hieéng ciia phdp lugt phirong Tay dén phdp ludt Nhit Ban trong lich sir va nhitng gid
tri tham khdo doi véi Viét Nam trong boi canh hi¢n nay, https://maivanthangsl.blogspot.com/2018/10/anh-huong-cua-phap-luat-

phuong—tay—en_13.html

> ThS Lé Xuan Tung, Bdo v¢ dit li¢u cd nhin tai Nhit Ban thong qua Dao ludt vé bdo vé thong tin cd nhin va mot s6'khuyén nghi doi
voi Viét Nam, https://lapphap.vn/Pages/TinTuc/210586/Bao-ve-du-lieu-ca-nhan-tai-Nhat-Ban-thong-qua-dao-luat-ve-bao-
ve-thong-tin-ca-nhan-va-mot-so-khuyen-nghi-doi-voi-Viet-Nam.htm]
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lao dong hodc phat tién tur 01
trieu yén thay cho 500.000 yén
tredc d6”°. Thay vi chi phat hanh
chinh nhue GDPR, APPI da cé
tinh ran de hon khi truy cttu ca
trach nhiém hinh su va hinh phat
tu d6i voi hanh vi ¢d tinh xam
pham dén quyén riéng tu cta
nguoi lao dong, thé hién ddu an
riéng vé van hda ky luat manh
mé ctia dat nuwdc Nhat Ban.

Theo diéu khoan bd sung cuia
APPI, viéc xem xét d€ stra doi, bd
sung Luat dugc tién hanh ba nam
mét Tan. Ngay 04/9/2024, PCC da
cong bo két qua tham van cong
khai vé cac chu dé nhu “quy dinh
modi vé dir liéu sinh trac hoc”,
“quy dinh va phan loai cac quy
dinh vé st dung khong dung
muc dich va thu thap trai phép”,
“lam tang nang nghia vu déi voi
chuong trinh ttr ch6i cung cap div
liéu ca nhan cho bén th ba”,
“danh gid tac dong quyén riéng
te (PIA) va nhitng nguoi chiu
trach nhiém x ly d@ liéu ca
nhan” va mot so chu dé khac. Co
thé thdy voi tinh than dinh ky
stra doi, b sung luat ba nam mot
lan, cac nha lap phap Nhat Ban
cting nhu cac co quan Nha nwdc
ludn wru tién trong viéc quan tam,
theo doi sat sao qua trinh ap
dung phap luat vé bao vé quyén

riéng tw ctia nguoi lao dong dé

khong bi lac hau so vdi nhitng
thay d6i chéng mat ctia sy phat
trién cong nghé kjf thuat s6 ngay
nay. Khac voi cac dix liéu thong
thtrong, d@ liéu sinh tric hoc -
van tay, nhan dién khuén mat,
giong noi hay mot vai ddc diém
ca nhan khong d6i theo thoi glan
khac - mang t tinh doc nhat va gan
lién vinh vién véi mot ca nhan.

Ngay nay, khi ma nhitng di liéu
nay duoc st dung phd bién trong
quan hé lao dong nhu chdm cong
bang van tay hodc nhan dién
khuén mat, he thong gidm sat an
ninh bang di liéu sinh trac hoc
hay tham chi nhiéu doanh
nghiép st dung dix liéu sinh trac
hoc dé tuyen dung, sap xep vi tri
phtu hop véi tng vién, dong
nghia véi viéc nguy co xam
pham quyén riéng tu kéo dai
sudt doi ctia nguoi lao dong.
Cong nghé da xam nhap vao hau
hét moi khia canh cta cudc song
hién dai - va khi thé gidi cua

ching ta ngay cang tro nén s6

hoéa hon, viéc bao vé thong tin
nhay cam cting tro nén kho khan
hon’. Biéu nay doi hoi phap luat
khong chi APPI ma con ca phap

luat qudc t€ phai dat ra co ché

bao vé nghiém ngat hon, dong
thoi budc ngus(n st dung lao
dong pha1 can nhac ky gitra loi
ich quan ly va quyén riéng tu lau
dai ctia nguoi lao dong trong ky
nguyén sd ngay nay.

Hoa Ky

Hoa Ky c¢6 qué trinh hinh
thanh luat chu yéu dua vao cac
dao luat riéng 1é va cha yéu luat
do cac bang ban hanh mdi dwoc
ap dung chinh. Pao luat dau tién
cua Hoa ky Privacy Art nam
1974 1a mot trong nhitng van ban
dau tién noéi dén bao vé quyén
riéng tw tai My, sau d6 c6 thém
dao luat nhu HIPAA (bdo vé
thong tin sttc khoe). Nhung nhin
chung, cidc dao luat va luat
chuyén nganh nhw Privacy Art
(1974) va HIPA A khong bao dam
toan dién vé khia canh riéng tu
cua con nguwoi ma chi diéu chinh
mot pham vi nho ma chwa bao

trum nguoi lao dong. Ttr d6, cac
bang da chu dong xay dung luat
riéng dé€'bao vé quy‘én riéng tw ca
nhan, bao goém ca ngum lao
dong va dan dau xu thé nay la
bang California (chiém hon 10%
dan s6 Hoa ky) vdi CCPAS.
CCPA 1a dao luat dau tién tai
My trao cho nguoi tiéu dung kiém
soat manh mé doi vdi dix liéu ca
nhan nhu: quyén biét, quyén truy
cap, quyen xda va quyén ttr choi
béan di liéu’, 1a cac tiéu chuan ma
khi tham gia giao dich voi nguoi
dan bang California, cac chu thé
tham gia phai tuan tha theo noi
dung trong dao luat nay. CCPA
da tao dong lirc manh mé cho cac
bang khac dé xudt hodc thong
qua cac dao luat bao vé quyén
riéng tw twong tu, dong thoi thuc
day Quoc hoi My xem xét xay
dung luat lién bang toan dién vé
quyeén riéng tw, Sau CPPA c6 thé
ké dén sy ra doi caa VCDPA
(Virginia Consumer Data Protection
Act) la dao luat bao vé dix lieu ca
nhan cta bang Virgina. VCDPA
trao cho nguoi tiéu dung cac
quyén co ban vé dit liéu ca nhan,
bao gdm: quyén truy cap dir liéu
ca nhan; quyén stta doi div liéu
khong chinh xac; quyén xda di
liéu; quyén nhan ban sao dw liéu
(data portability); quyén ttr chdi xtr
ly dit liéu cho muc dich quang cdo
nhdm muc tiéu hodc ban dit liéu.
Su ra doi cua VCDPA 1a két
qua ctia qua trinh thuc day dén
tir CCPA vé bao mat dir liéu ca
nhan trong pham vi doanh nghiép,
khong gian cia nguoi lao dong.
VCDPA c¢6 nhiéu diém tuong
dong voi CCPA (California) va
CPA (Colorado), nhung cting c6
nhing diém khéc biét vé pham

6 Lé Thi Hong Liéu, Bdo vé quyén riéng tuw tai noi lam viéc - Tiép cn tir quy dznh phép ludt ciia mot s6’quoc gia va khuyén nghi cho
Viét Nam, https://danchuphapluat.vn/bao-ve-quyen-rieng-tu-tai-noi-lam-viec-tiep-can-tu-quy-dinh-phap-luat-cua-mot-so-
quoc-, gla-va-khuyen-nghl -cho-viet-nam-613.html, tr. 56.
7 Van Nguyén, Sinh tric hoc la gi? Sinh tric hoc hoat déng nhw thé nao?, https://funix.edu.vn/chia-se-kien-thuc/sinh-trac-hoc-
la-gi-sinh-trac-hoc-hoat-dong-nhu-the-nao/
8 Mark A. Rothstein and Stacey A. Tovino, “California Takes the Lead on Data Privacy Law”, Wiley Online Library, Volume 49
Issue 5, October 2019, pages 4-5, https://onlinelibrary.wiley.com/doi/10.1002/hast.1042, ngay 24/8/2025

¢ IT Governance Publishing, “The California Consumer Privacy Act (CCPA): An implementation guide”, JSTOR, (2019),
https://www jstor.org/stable/j.ctvjghvnn, ngay 24/8/2025.
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vi 4p dung, dinh nghia cam bién
dt liéu va co ché thuc thi.
VCDPA nhan manh quyén ti
choi xtr ly d@ liéu nhay cam va
yéu cau doanh nghiép thuc hién
danh gid cdc quyeén riéng tu,
nhung khong cho phép nguoi
tiéu dung truc tiép doanh nghiép
vi pham (chi co quan nha nudc
c6 quyén xu ly)™°.

Hoa Ky con 4p dung cac co so
xtt ly chinh vi pham quyén rleng
tw nhw: Uy ban Thuong mai lién
bang (FTC) la co quan lién bang
chu chét thuc hién cac quy dinh
vé quyeén riéng tu va bao vé nguoi
tiéu dung d6i véi dir liéu ca nhan
trong linh virc thiong mai, quang
cao va dich vu tryc tuyén. Mot co
quan bao vé quyeén riéng tu sé
hoat dong hiéu qua nhat o cap
lién bang!!. Diéu ddc biét hon,
California la bang dau tién tai Hoa
Ky thanh lap mét co quan chuyén
biét dé€ giam sat va thuc thi vé
quyén riéng tu ca nhan: Co quan
bao vé quyén riéng tu California
(CPPA), duwoc thanh lap theo Dao
luat Quyén riéng tu California
2020 (California Privacy Rights
Act - CPRA)™

Bai hoc kinh nghiém cho
Viét Nam

Tai Viét Nam, trén thuec té cac
doanh nghiép thuong thu thap
va leu trir nhiéu thong tin ca
nhan cua nguoi lao dong (ho so
xin viéc, hop dong, thong tin stic
khoe, tai khoan ngan hang...) va
cac quy dinh vé bao vé quyén
riéng tu nguroi lao dong van con
mang tinh phan tan. Viéc thuyec
thi con han ché, do chwa c6 co
quan giam sat doc lap vé di liéu
ca nhan va chwa c6 nhiéu tién 1é
thuwe tién xt ly tranh chap lién

quan dén doi tw lao dong. Khong
thé phu nhan, Viét Nam da bude
dau xay dung duwoc khung phap
ly bao vé quyén riéng tu nguoi lao
dong trén co so Hién phap va cac
bd luat, luat, van ban dwdi luat
nhu Nghi dinh 13/2023/ND-CP va
moi day la Luat Bao vé dit liéu ca
nhan nam 2025 la moét trong

nhing budc tién 16n. Nhung dé

dat duoc chuan muc qudc t€ va
tién gan hon voi sw bao vé toan
dién quyén riéng tu cua nguoi
lao dong, Viét Nam nén tham
khao cac mo hinh, dao luéat ctia
cac nudc cd khung phap ly bao
vé nguoi lao dong, dan cu. Can
c6 su phan tach chuyén biét vé
thdm quyén, nhiém vu ctua co
quan giai quyét van dé vé quyén
riéng tu cua nguoi lao dong tai
thi treong Viét Nam nhw CPPA.
Khong chi tham khao vé xay dung
mot co quan gidm sat chuyén trach
ma chung ta cling can xay dung
hé théng quy pham phap luat
nhan manh vé bao vé quyen riéng
te cia cd nhan nguwoi lao dong
nhu CCPA hay VCDPA cua Hoa
ky. Diéu nay tao ra méi quan hé
ddc biét gitta nguoi lao dong voi
cac chu thé khac trong quan hé
phap luat vé lao dong, tac dong
0 rét nay sé cho ngwoi lao dong,
nguoi tiéu dung tir “doi twong bi
thu thap” thanh “chu thé c6 quyén
kiém soat”, tao tinh linh hoat va
phén tang cho quan hé phap luat
vé lao dong tai Viét Nam. Can c6
co ché trao quyén thuc chéat cho
nguoi lao ddng trong viéc kiém
soat dit liéu nhu: quyén biét va
truy cap dir liéu, quyén yéu cau
stra hodc xo6a di liéu, quyén tir
chdi ban hodc str dung dit liéu cho
muc dich quang cao (tham khao
cua CCPA, VCDPA), hay diéu
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khoan chuyén biét lién quan dén
budc thong bao cho nguoi lao
dong néu doanh nghiép giam sat
email/dién thoai/internet (tham
khao tir Luat Dan quyén New
York - Luat Dan quyén §52-c va
Connecticut - §31-48d) quy dinh
vé quyeén riéng tu cd nhan trong
bdi canh cong nghé hién dai, dac
biét lién quan dén viéc ghi am,
gidm sat dién ti tai noi lam viéc.
Xay dung c6 hé thdng cac quy
pham phap luat chung vé bao vé
quyén riéng tw ctia nguoi lao
dong, bao dam duogc quy dinh
bao quat, cu thé duoc cac nganh
nghé trén thi truong, giup bao
dam tinh chuyén sau trong nhiéu
linh viuc nhu: dién tt, thwong
mai, quang cdo.

Mot trong nhing uvu diém
cua md hinh Hoa Ky d6i voi
nguoi lao dong la ¢ nhiéu cach
thitc d€ bao vé nguoi lao dong
cung ltc nhw co quan lién bang
(FTC) hay co quan chuyén trach
(CPPA) tao ra hanh lang bao vé
quyén riéng tu ctia nguoi lao
dong mot cach toan dién va chat
ché hon. Viét Nam c6 t0 chirc
cong doan la to chtec chinh trj -
xa héi rdng 16n, dong vai tro dai
dién tap thé, gidm sat doanh
nghiép trong viéc thu thap, xtt ly
va stt dung dit liéu ca nhan cta
nguoi lao dong; quyén han va
nghia vu duwgc quy dinh rdt cu
thé trong Luat Cong doan nam
2024 va B0 luat Lao dong nam
2019. Thuc tién, t5 chitc cdng doan
tai Viét Nam van chua hoat dong
hét cong suat vi con bi han ché€'bdi
quy dinh phéap luat nén mot s6
“ngoéc ngach” chuwa c6 du thdm
quyén cham téi. Vi vay, viéc nang
cao chat luong hoat dong, tham
quyén cua t6 chirc cong doan la

" William Nelson, “Navigating state data privacy laws: A guide for SEC-registered investment advisers”, 6 (3), 281-290 (2023),
https://hstalks.com/article/7656/navigating-state-data-privacy-laws-a-guide-for-sec/?business, ngay 24/8/2025.
' Robert Gellman,” Taming the privacy monster: a proposal for a non-regulatory privacy agency”, Government Information Quarterly,

Volume 17,

Issue 3,

3rd  Quarter 2000, 235-421,

pages

abs/pii/S0740624X00000320?via%3Dihub, ngay 24/8/2025.
12 Lothar Determann and Jonathan Tam, “The California Privacy Rights Act of 2020: A broad and complex data processing regulation
that applies to businesses worldwide”, Journal of Data Protection & Privacy, 4 (1), 7-21 (2020), https://hstalks.com/article/6067/the-
california-privacy-rights-act-of-2020-a-broad-/?business, ngay 24/8/2025.

https://www.sciencedirect.com/science/article/
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mot trong nhitng nhiém vu can
duoc wu tién hang dau d€ tang
cuong bao vé quyeén riéng tu ctua
ngwoi lao dong va phu hop voi
nhu cau xa hoi trong bdi canh
chuyén doi sd, sy phat trién cua
C6ng nghé gidm sat tai noi lam
viéc (Camera an ninh, h¢ théng
cham Cong bang sinh trac hoc,
phan mém giam sat ndng suat..

) dét ra yéu cau cap thiét vé co
ché& phap ly bao vé nguoi lao
dong trudc nguy co xam pham
quyén riéng tu. Cong doan Viét
Nam can tich cuc dwa ra cac diéu
khoan bao vé quyén riéng tu vao
thoa wdce lao déng tap thé, nhat
la trong van dé glam sat dién tt,
quan ly hiéu suat bang cong
nghé va luu trit ho so stic khoe.
Khuyén khich cong doan ting
ceong mo rong hoat dong sang
khu vuc kinh t&€ ngoai nha nudc;
phoi hop ngay cang hiéu qua véi
cac cap chinh quyeén, cac to chtic
va ngroi sit dung lao dong, thuee
hién t6t hon nhiém vu dai dién,
cham lo, bao vé quyén va loi ich
chinh dang ctia nguoi lao dong,
kip thoi giai quyét nhitng van dé
bitc xtc, gép phan xay dung
quan hé lao dong hai hoa, 6n
dinh, tién b trong doanh
nghiép...

Cung vdi viéc xay dung hé
théng van ban phap luat chuyén
nganh quy dinh, Viét Nam cing
can som thanh 1ap mot co quan
riéng biét chuyén giam sat viéc
thwce thi, tuan thu luat vé bao vé
quyén riéng tu cua nguoi lao
dong. Mac du Viét Nam da budc
dau hinh thanh hanh lang phap

ly nhu ban hanh Nghi dinh s&

13/2023/ND-CP vé bao vé div
liéu cd nhan hay ¢ Diéu 33 Luat
Bao vé dir liéu ca nhan nam 2025
quy dinh vé luc luong bao vé di
liéu ca nhan nhung co ché giam
sat van con chua thye sy 6n dinh,
rd rang vé mot co quan chuyen
trach doc lap nhu co quan giam
sat dir liéu cia EU (DPA) hay Uy

ban Bao vé thong tin ca
nhan cua Nhat Ban
(PPC). Lién minh chau
Au thiét lap co ché
giam sat bang cach
dat DPA tai moi
quoc gia thanh vién,
ngoai ra con co su
phdi hop chat ché

tt cap lién minh
thong qua Uy ban
Bao veé Dt lieu chau

Au (EDPB) nham bao
dam sy gidm sat vira
sat sao vira gitt duoc su
thong nhat cho toan khdi
EU. D6i vdoi Nhat Ban, toan
bo tham quyeén vé gidm sat, xt ly
vi pham déu dwgc trao cho Uy
ban Bao vé thong tin cd nhan
(PPC) tao ra su nhdt quan va
hi¢u qua cao trong thuc thi.

O Viét Nam, thadm quyén vé
bao vé dit liéu ca nhan hién nay
dang duwoc phan tan vé nhiéu co
quan khac nhau, chu yéu la
thudc vé Cuc An ninh mang va
phong, chdng tdi pham st dung
cong nghé cao cua By Cong An.
Tuy nhién, bat cap thay ro khi
nhitng co quan nay chi nang vé
van dé quan ly an ninh mang
tinh bao quat, chua c6 sy thanh
tra, giam sat chuyén nghiép dé
phong rui ro ro ri dit liéu, dac
biét trong quan hé lao dong.
Chinh su phan tan nay da tao
nén tré ngai dang ké cho nguoi
lao dong khi mudn tiép can va
khiéu nai cting nhu han ché kha
ndng chiu trach nhiém phap ly
ctia nguoi st dung lao dong khi
vi pham. Do d¢, Viét Nam can
som thiét 1ap mot co quan giam
sat thuc thi viéc bao vé dir liéu ca
nhan doc lap trec thudc Chinh
pha va trong d6 sé c6 mot bo
phéan chuyén vé di liéu ca nhan
trong quan hé lao dong. Co quan
nay can duoc trao quyeén tiép
nhan, giai quyét khiéu nai cua
nguoi lao dong, dong thoi ban
hanh huwdng dan thuc thi phap

Hinh minh hoa.

luat vé bao vé quyén riéng tu,
glam sat ca khu vuc lao dong
cong 1an tu trong viec xtr ly d
liéu. Bén canh d¢, cac nha lap
phap ciing nén quy dinh ro vé
nghia vu bdo cdo ro ri dix liéu
ngwoi lao dong trong mot thoi
han cu thé nhu 72 gio (tham
khao quy dinh ctia GDPR) cung
v0i co ché xt phat nghiém khac,
tham chi la truy cttu trdch nhiém
hinh su tiry vao mttc d6 vi pham.
Tai cac doanh nghiép 16n, co thi
phéan cao trén cung thi truong
lién quan, dac biét la cdc doanh
nghiép trong linh vuc st dung
nhiéu lao dong, st dung cong
nghé can cd sy giam sat truc tiép
ctia nhan sy phu trach bao vé d
liéu cua co quan chuyén trach,
doc lap truc thugc Chinh phua
nham tang cuzong trach nhiém
giai trinh cua nguoi stt dung lao
dong va ngan nglta rui ro ngay
tir ndi bo. Pay khong chi 1a yéu
cau cap thiét dé co thé kip thoi
bao vé quyén riéng tu trong
quan hé lao dong ma con la budc
tién phap ly quan trong dé Viét
Nam sém hoi nhap vdéi cac
chuan muc qudc té vé bao vé div
liéu ca nhan.
N.L.H-P.T.H-N.L.H.P




HOP TAC 3 BEN

TAO DO'I' PHA TRONG DAO TAO NGHE
VA GIAI QUYET VIEC LAM CHO LAO DONG DIA PHUONG
GIAl DOAN 2026-2030

GIA VU

Ngay 01/5/2026, tai xa Nam Tuén,
tinh Cao Bang da dién ra Hoi ngh1
trién khai ky két bién ban hop tac vé
cdng tac dao tao nghé va giai quyét
viéc lam cho nguoi lao dong dia
phuong giai doan 2026-2030 gitra
Tmong Cao déng Than - Khoang
san Viét Nam, UBND xa Nam Tuin
va Cong ty Than Khe Cham - TKV.
Day la su kién cd y nghia quan trong,
danh dau budce phat trién méi trong
lién két “3 nha”: Nha truong - Chinh
quyén dia phuong - Doanh nghiép,
hudng téi muc tiéu phat trién nguon
nhan lyc bén vtmg, gan dao tao voi
nhu cau thuee tién san xuat.

Hoi nghi cé su tham dw cta
lanh dao cac bén:

Xi Nam Tuén, tinh Cao Bang;:
bbéng chi Lac An Khéanh - Bi thw
Dang uy, Chu tich HDND xa;
dong chi Hoang Van Diing - Pho
Bi thu Dang uy, Cha tich UBND
xa; cung cac dong chi trong Ban
Thuong vu Dang uy, lanh dao
UBND xa va dai dién cac phong
chuyén mon.

Trtrong Cao dang Than -
Khoang san Viét Nam: Dong chi
Lé Van Hung - Uy vién Ban Chap
hanh Dang bg, Pho Hiéu truong
Nha treong; dong chi Pham Hung
Son - Giam d6c Trung tam Tuyén
sinh va Gioi thiéu viéc lam; cuing
dai dién cac phong chitc nang va
d6i ngti chuyén vién tuyén sinh
phu trach dia ban.

Cong ty Than Khe Cham - TKV:
bong chi Lé Binh Duong - Bi thw
Dang uy, Giam d6c Cong ty; dong
chi Nguyén Duy Thai - Chu tich
Cong doan; cung cac doéng chi
trong Ban Lanh dao, dai dién cac
phong chttc nang, cong nhan tiéu
biéu dang lam viéc tai Cong ty va
cac hoc sinh dang hoc tap tai Nha
truong 1a con em xa Nam Tuan.

Tai hoi nghi, cdc bén da thong
nhat ky két bién ban hop tac voi
cac ndi dung trong tam: (1) Phoi

hop tuyén truyén, tu van hudng
nghiép, tuyén sinh dao tao nghé
cho thanh nién dia phuong, dac
biét 1a nghé tho mo ham 10 - nganh
nghé c¢6 nhu cau nhan lic 16n va
thu nhép 6n dinh; (2) T6 chitc dao
tao nghe theo dia chi, gan v6i nhu
cau st dung lao dong thuc t€ cua
doanh nghiép; (3) Cam két ti€p
nhan, bo tri viéc lam 6n dinh cho
hoc sinh sau khi tt nghiép. (4) H6
tro chinh sach, tao diéu kién thuan
loi cho nguoi hoc trong qua trinh
dao tao va lam viéc. (5) Tang cuong
phoi hop trong quan ly, theo doi,
cham lo doi song vat chat va tinh
than cho nguoi lao dong la con em
dia phuong.

Viéc ky két bién ban hop tac
gitta ba don vi khong chi mang y
nghia triedéc mat ma con cé gia tri
chién lwoc 1au dai:

Déi véi dia phuong: Gop phan
giai quyét bai toan viéc lam, nang cao
thu nhap, giam ngheo bén vitng va
on dinh an sinh xa hoi.

D6i v6i Nha truong: Khing
dinh vai tro trung tam trong dao
tao ngu6n nhan luc chat luong cao,
gan dao tao véi thyc tién san xuat,
nang cao hiéu qua tuyén sinh.

Pdi v6i Doanh nghiép: Chu
dong nguon nhan luc duwgc dao
tao bai ban, dap ting yéu cau san

xudt, gép phan nang cao nang suat
va hiéu qua kinh doanh.

Dac biét, mo hinh lién két néy
thé hién r6 dinh hudéng d6i moi
gido duc nghe nghlep theo huwdng
“dao tao gdn vdi thi truong lao
ddng”, dong thoi cu thé hoa chu
treong ctia Bang va Nha nudc vé
phaét trién ngu6n nhan lyc phuc
vu Céng nghiép hoa, hién dai hoa
dat nudc.

Phat biéu tai hoi nghi, lanh
dao cac bén déu nhan manh: Viéc
ky két chi la budc khoi dau, diéu
quan trong 1a trién khai thyce chat,
hiéu qua, mang lai loi ich thiét
thiec cho nguwoi dan. Céc bén cam
két sé tang cuong phdi hop chat
ché, thuong xuyén danh gia, diéu
chinh d€ bao dam cac noi dung
hop tdc duoc thuc hién dong bo,
bén viing.

Hoi nghi ky két bién ban hop
tac gitta Trvzong Cao dang Than -
Khoang san Viét Nam, UBND xa
Nam Tudn va Cong ty Than Khe
Cham - TKV la ddu md&c quan
trong, mo ra hudng di moi trong
cong tac dao tao nghé va giai
quyét viéc lam. Pay ciing 1a mo
hinh tiéu biéu can dwoc nhan
rong, goép phan phat trién nguoén
nhan lyc chdt lwong, phuc vu sy
phat trién kinh t€ - xa hoi cua dia
phuong va nganh Than trong giai
doan tdi.
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